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I

Through his letter to the Clerk of the National Assembly dated 7s September 2016, and Pursuant

to Section 8 of the Treaty Making and Ratification Act, the Principal Secretary for the State

Depfitrnent of Trade requested the National Assembly to expedite ratification of the Economic

Partnership Agreement between the East African Community (EAC) and the European Union

(EU). He firrher indicated that if Kenya had not signed and ratified the EPA by 306 September,

preferential access of Kenya's exports to the EU quota free duty free basis would be lost. This

will lead to lose of 70% of Kenya's export market; loss of over 4 million jobs and investments

estimated at over KES 200 bn.

Upon receipt of the Communication, the Speaker referred the matter to the joint Committee on

Finance, Planning & Trade and Regional Integration for consideration pursuant to Standing

Order 216 and 212 respectively.

In processing the Agreement, the Committee called for memoranda from the general public

through the print media on lOdseptember 2016 and met with the Cabinet Secretary for

Iadustrialization, Trade and Cooperatives for briefing before compiling this report.

The Committee appreciates the assistance provided by the Offrce of the Speaker and the Clerk of

the National Assembly that enabled it to discharge its functions during the approval hearings.

Finally, I wish to express my appreciation to the Honourable Members of the Committees who

dedicated their time to participate in the preparation of this Report.

It is therefore my pleasant duty and privilege, on behalf of the Joint Committee on Finance,

Planning & Trade and Regional Integration to table its Report in the House on the consideration

for ratification of the Economic Partnership Agreement (EPA) pursuant to sectioD 8(2) of the

Treaty Making and Ratification Act.

Hon. Benjamin Langat, CBS, MP
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This report contains the Joint Committee's findings during the consideration of the Economic

Partr:ership Agreement (EPA). The Principal Secretary for the State Departrnent of Trade

through his letter daled 76 September 2016 requested the National Assembly to approve

ratification of the Agreement.

During the consideration period, the Joint Committee met with the Cabinet Secretary for

lndustrialization, Trade and Cooperatives for a briefing session. The Joint Committee also called

for memoranda from the general public regarding the agreement. At the time of compiling its

report, nobody had forwarded any memoranda to the Committee.

On compliance of the ratification process with the Treaty Making and Ratification Act, the

Committee noted that due process had been followed in the negotiations and signing of the

Agreement. The Committee fi:rther noted that upon ratification, Kenya stands to maintain EU

markets for Kenyan goods, opening up of new areas for Kenyan exports (over 1000 tariff lines)

within the EU, promote industrialization through value addition, secure investments and jobs,

integrating marine and inland fisheries in EPAs through Fish Partnership Agreement (FPA) and

trade remedies provisions to prevent dumping among other benefits.

The Committee noted that in the unlikely event that Kenya does not ratify the EPA, it is

estimated that over 700% of Kenya's exports stand to be lost if Kenya is removed from current

preferential market access to the EU. This will lead to unemployment of about 4 rnillion people.

The country also stands to lose investments estimated at over KES 200 bn in floriculture,

hortic ulture. fisheries. and aurb.pro cessrnglec

On the signing of the EPAs, the Committee noted that Kenya, Rwanda and all the 28 countries of

-- 
-the-EU-had 

aheady signed aq of ljt Seplember20l5-JJgandanadindicatedrhat.ir-wi-ll,sign-while--

the rest of the EAC countries will deliberate firther on the way forward before January 2017. It

is however worth noting that it is only Kenya within the EAC that will lose its market access to

the EU if she does not rarify by l't October 2016 due to her classification as a developing

country. Therefore, Kenya needs to ugently ratiff the EPA to enjoy the benefits highlighted

above and avoid the danger of losing the EU market.
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1,0 NtrA.NDATE OF THE COMMITTEE

1.1.0 DEPARTMENTAL COM}trTTEE ON FINANCE, PLANNING & TRADE

The Committee on Filance, planning & Trade is one of the Departmental Committees of the

National Assembly established under Standing Order 216 and mandated:

(a) To investigate, inquire into, and report on all matters relating to the mandate,

management, activities, administration, operations and estimates of the assigned

ministries and departrnents;

(b) To study the programme and policy objectives of ministries and departrnents and the

effectiveness of the implementation.

(c) To study and review all legislation referred to it.;

(d) To study, assess and analyse the relative success of the ministries and departments as

measured by the results obtained as compared with their stated objectives;

(e) To investigate and inquire into all matters relating to the assigned niinistries and

departnoents as they may deem necessary and as may be referred to them by the House;

(f) To vet and report on all appointments where the Constitution or any law requires the

National Assembly to approve, except t}rose under Standing Order 204 (Committee on

Appointments); aad

(g) Make reports and recommendations to the House as often as' possible, including

recommendation of proposed legislation.

1.I.2 COMMITTEE ON REGIONAL INTEGRATION

The Select Committee on Regional Integration is established under Standing Order No. 212 and

is mandated to:-

a. Enhance the role and involvement of the House in intensification and development of the

integration process in the East African Community and the greater African region;

b. Examine the records of all the relevant debates and resolutions of the meetings of the

East African Legrslative Assembly;

c. Examine the Bills introduced in the East African Legislative Assembly and Acts of the

East African Communiry;
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d. Examine the records ofall the relevanl debates and resolutions of the meetings of the Pan

African Parliament, the AIiican, Caribbean and Pacific-European Union Joint

Parliamentary Assembly ald other regional integation bodies;

e. Inquire into and examine any other matter relating to regional integration generally

requiring action by the House

1.2 CON{MITTEEMEN{BERSHIP

1.3.1 DEPARTMENTAL COMMITTEE ON FINANCE, PLANNING & TRADE

Chairman The Hon. Benjamin Langat, MP

Vice Chairman The Hon. Nelson Gaichuhie, MP

Members The Hon. Dr. Oburu Oginga, MP

The Hon: Jimmy Nuru Angwenyi, MP

The Hon. Eng. Shadrack Mang4 MP

The Hon. Ahmed Shakeel Shabbt Ahmed, MP

The Hon. Sammy Koech, MP

The Hon. Sammy Mwait4 MP

The Hon. Tiras N. Ngahu, MP

The Hon. Abdikadir Ore Ahmed, MP

The Hon. Abdullswamad Sheriff, MP

The Hon. Abdul Rahim Dawood, MP

The Hon. Alfred W. Sambu, MP

The Hon. Anyanga Andrew Toboso, MP

The Hon. Daniel E. Nanok, NfP

The Hon. Dennis Wawen4 MP

The Hon. Jo

The Hon. Iringo Cyprian Kubai, MP

The Hon. Jones M Mlolwa" MP

The Hon. Joseph Limo, MP

The Hon. Kirwa Stephen Bitok, MP

l. he Hon. Lati Leieiit. MP

The Hon. Mary Emase, MP

The Hon. Ogendo Rose Nyamunga" MP
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The Hon. Patrick Makau King'ola, MP

The Hon. Ronald Tonui, MP

The Hon. Sakaja Johnson, MP

The Hon. Sakwa John Bunyasi, MP

The Hon. Sumra Irshadali, MP

1,3.2 COMMITTEE ON REGIONAL INTEGRATION

Chairperson The Hon. Florence Kajuju, MP

Vice Chairperson The Hon. Christopher Nakuleu, MP

Members The Hon. David Ouma Ochieng, MP

Ihe Hon. Bady Twalib Bady, MP

Ihe Hon. Robert Mbui, MP

The Hon. Anyanga Andrew Toboso, MP

The Hon. Florence Mwikali Mutua MP

The Hon. Ogendo Rose Nyarnung4 MP

The Hon. Alois Lentoimag4 MP

The Hon. Anthony Kimaru, MP

The Hon. David Kariithi, MP

The Hon. Wanjik-u Muhia, MP

The Hon. Ali Wario, MP

The Hon. Eric Keter, MP

The Hon. Mary Seneta, MP

The Hon. Gideon Konchella, MP

The Hon. Dido Ali Rasso, MP

The Hon. Arm Nyokabi, MP

The Hon. Emmanuel Wangwe, MP

The Hon. Peter Shehe, MP

The Hon. Alex Mwiru, MP

The Hon. Mark Lomunokol, MP

The Hon. Sarah Korere, MP

The Hon. lringo Cyprian Kubai, MP

The Hon. Timothy Bosire, MP
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The Hon. Joseph Kahangar4 MP

The Hon. Andrew Mwadime, MP

The Hon. Alfred Agoi, MP

The Hon. Willy Baraka Mlengo, MP
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I.3 COMMITTEESECRETARIAT
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Third Clerk Assistant

Third Clerk Assistant

Legal Corursel II

Legal Counsel II

Research Officer III

Research Offrcer III

Evans Oanda

Nicodemus Maluki
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1,1 RECOMMENI)ATION

The National Assembly approves the ratification of the Economic Partnership Agreement (EPA)

pursuant to Section 8 of the Treaty making and Ratification Act of 2012.
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2.0 BACKGROLND INFOR]\TATIO)i

2.lHistorical Perspective of EPAs

Trade between Kenya and the EU for over 30 years until 31't December 2007 had been

conducted under a non-reciprocal preferential Trade regime under Lome Conventions (1975-

2000) and later under the Cotonou Agreement (2000-2007). Most of Kenya's (and other ACP

countries) exports entered the EU market duty free under this arrangement.

The main objective of the preferential trade regime of promoting industrial development in the

ACP counties failed due high tariffs, tariff escalations and tariff quotas that affected some agro-

processed products. The share of Kenya's exports in the EU market remained very low and

scarcely diversified and most of it in primary form/raw materials. The total exports from the

ACP into the EU declined from 6.70/o in 1976 lo 2.0%o by 2007. Even where trade volume

improved, the value did not follow suit.

At the same time, the regime faced additional challenges at the WTO. The non-reciprocal

preferential market access extended to Kenya and other ACP countries was often challenged by

other WTO member countries for being discriminatory to WTO developing countries who were

not members of the ACP Group and therefore incompatible with the WTO rules.

Additionally, ACP continued to face obstacles in accessing the EU market due to the supply side

constraints, and technical and health standards that were imposed unilaterally by the EU.

Consequently, the ACP and the EU agreed to address these concems through the Economic

Partrrership Agreement which is compliant with WTO rules as well as promoting South-South

trading opportunities through regional integration and enhancing ACP countries' access to the

global market.

The commiment by the EU and ACP to enter into EPA arrangement is enshrined in the Cotonou

Partnership Agreement which was signed in June 2000. The legal basis of EPA therefore is the

Cotonou Agreement, which Kenya is a signatory State.

-12-



2.2 Status of EPAS negotiations

Following the EAC Summit directive of 2002 and 2007 for EAC to negotiate the EPA as a bloc,

Kenya has been negotiating the EPA with the EU along with other EAC Paro:er States, since

October 2007. The negotiation of the EAC-EU EPA was finalized on 146 October 2014, when

the EAC Parher States and the EU initia.led the rext to sigrrifu conclusion of the EPA

negotiations. Subsequently, the EPA text underwent legal scrubbing and uanslation into EU

languages and Kiswahili paving the way for signing and ratification.

The text has been signed by all EU Partr:er States and is ready for EAC Partner States to sign as

well. Decision for EAC Partner Stales to sign the EPA by June 2016 was made during the EAC

Council and Heads of State meeting in Februar_v and March 2016.

2.3Kenya's position on EPAs

Kenya has been put on Notice by the EU that unless the country signs and ratifies the EPA by

30d September 2016, it would lose its Duty Free Quota Free EU market access preference. These

market preferences were extended to Kenya in December 2014 on the understanding tlat Kenya

will have signed and ratified the initialed EAC-EU EPA by In of October2016.To avoid this,

Kenya signed the EPAs alongside Rwanda on 1" September 2016. Kenya therefore needs to

ratiry the EPA and notify the EU of the ratification before 30s September 2016, in order for the

country not to lose the Duty Free Quota Free market access. It is worth noting that it is only

Kenya and Rwanda within the EAC that have signed the EPAs as of now.

2.4 Ratification process and Public Participation.

The process of ratification of treaties and intemational agreements is provided for under the

--Treary'-Mal-in5 and Ratification Aee-o190-l 2- thrAct obligates both the -Executivete

Legislatrue to involve the Public in treaty making and its ratification. Pursuant to Article 118 and

Section 8 (3) of the Treaty Making and Ratification Act, the National Assembly placed an advert

on the print media on l06september 2016 asking for memoranda on the EPA.

However at fhe fime nf cnmnilino fhic rcnnit the Cnrnrnifiac hai nnt rar,eivcrl arr

from the public

-13-
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2.5 Summary of what was agreed in EPAs

a) Trade in Goods:

i) Market Access Offers

EU Offer to EAC: The EU offered the EAC Partner States dutv free quota free market access for

all products with exception of arms and ammunition. Further, the EU offered an automatic

derogation for 2,000 tonnes oftuna loins per year (Article 4i of the Rules of Origin); and a tariff

rate quota at zero duty of 15,000 tonnes of sugar for 200812009 originating from the EAC

Parher States to take care of the transition period in the gradual liberalisation ofsugar.

Seven years moratorium period before liberalisation corrmences;

An exclusion of sensitive products, which account for 17.4oh of total trade with the EU

The products to be liberalised include raw material and capital goods (65.4%) which are

already zero rated and largely intermediate products (14.6%) which attract a l07o import

duty. The phase down of the latter products will commence once the agreement enters into

force upon ratification. The products in this batch contibute to the competitiveness of both

agriculture and industrial sectors.

ii) Rules of Orisin

In order for Kenya and EAC goods to enter the EU market on duty free basis, they must meet

conditions set out in the rules of origin thal demonstate that the goods are originating from

EAC. The mles were developed guided by the EAC industrial development goals, which

recogr.ized the oascent stage of indusrial development in the EAC hence need for simple rules

that EAC products can easily meet. The rules agreed therefore encourage value addition and

promote industrial development through use of local raw materials and provide for flexibility to

source raw materials from wide raage of countries and regions. This is a contast \Mith the Lome

Conventions and Cotonou Partnership Agreement.

iii) Customs and Trade Facilitation

-74-

EAC offer to EU: The EAC market access offer to the EU entails the following:-

Liberalization of the 82.6oh of the EAC markel for the EU imports within a period 25 years;



The EPA has provided for an enabling customs and trade facilitation environment aimed at

ensuring easy access of Kenya's and other EAC Partner States products into the EU market. This

is to be realized through a commitment by the Parties 10 rcinforce cooperation in the Customs

and Trade facilitation area, particularly with regard to relevant legislation and procedures,

administrative capacity of the relevant administrations and i:rformation sharing in order to meet

the set objectives. The Parties agreed to accord the EAC countries flexibilities in terms of

transitional periods and capacity building to smootl y implement the foreseen commitrnents on

customs and trade facilitation.

iv) Trade efence Measures

The agreement provides for Trade defence measures, such as Safeguards, Antidumping and

countervailing measures to take care of import surges and subsidised imports. This is an

important tool for the EAC for use in protecting the domestic industry and agriculrure sector for

products which are not excluded from liberalisation.

b) Fisheries

The chapter on fisheries covers marine and inland fisheries. It provides a framework of

cooperation in conservation, management and exploitation of marine fisheries resources. The

framework also provides a chance where Kenya can conclude a bilateral fisheries agreement

with the EC on fisheries, as a strategy towards exploitation of the marine fisheries resources.

c) Economic and Development Cooperation

The text contains a comprehensive development chapter in which the EU commit to contribute

to e resources requlre tl lor development the EDF Regional Indicative Programme,

Aid for Trade and the EU budget. The chapter includes a detailed development matix, which is

SrIneIeiL aS an iufegrilp_4n- oL the IPA agreement, - derailing.-regional_an national_prioriry_-_-
projects identified by EAC to be supported by the EU. This is aimed at addressing the supply

side constaints the EAC has been facing in exporting to the EU. Effective implementation of EU

commitments under this topic, will be monitored through a monitoring and evaluation

mechanism and set targets before the signing ofEPA.



d) Sanitary and Phytosanitary (SPS) and Technical Barriers to Trade (TBT)Measures

The EPA has provided a robust frarnework of cooperation between EAC and the EU on SPS and

TBT measures. The primary goal is to ensure transparency and objectivity in SPS and TBT

measures i-n order to safeguard against surprises that frustrate exports.

e) Agriculture

The EPA provides for cooperation between the EAC and the EU on agriculture development

geared towards addressing challenges faced in agricultural sector. Under this chapter the EPA

provides a guide on how to deal with subsidised agricultural products destined for the EAC

market. The EU committed not to import into the EAC subsidised products on duty free basis.

The agreement fi.rther provides for a Comprehensive Dialogue forum where any serious

challenges faced by either Party in the implementation of the agreement will be discussed with a

view to resolve them.

f) Good Governance in the Tax area

The agreement contains provision that recognises the importance ofcooperation on the principles

of good governance in the area of taxation through the relevant authorities in line with the

respective national laws and regulations of each Parry. The provision poses no challenge since it

has no commitrnent, and restricts any action to the existing laws and regulations ofeach Party.

h) Areas of Future Negotiations/Rendez -vous clause

The following are areas of future negotiations as agreed by both Parties:-

-16-

g) Institutional Arrangement' Final Provisions and Dispute Settlement

The agreement provides for the establishment of the requisite institutional structures to facilitate

the implementation of the agreement. The structures established include EPA Council,

Committee of Senior Officials, and Consultative Committee, among others. The Parties also

agreed on Dispute Settlement mechanism aimed at avoidance of disputes and settlement of any

dispute between the Parties conceming the interpretation and application of this Agreement.

Fi:ral provisions are also agreed detailing aspects such as entry into force, provisional

application, amendment and review mechaoism and life span of the agleement among others.



Trade in services;

Trade related issues namely:

.Competition policy;

.Investment and private sector development;

.Intellectual property rights;

.Transparency in public procurement, and;

Any other areas that the Parties may agree upon

Scope of negotiations in these areas can only be undertaken when both Parties have mutually

agreed to negotiate them.

2.6 Possible risks of EPAs and their mitigation by Kenya

The EPA is largely asymmetrical in terms of level of liberalisation, the rules of origin and other

commitrnents undertaken by each Party. The following were achieved as a strategy to address

any unforeseen negative impact and ensure EPAs delivered the intended development objectives:

a) Limited market opening for EU products

Limited numbers of EU products are being liberalized over a period of l8 years from the date the

agreemmteaterrinto force._-Atout 37.o- of-these+roduets" arl-arltermbdiatd-gl1cids.+vaerE

reduction of tariffs to zero will contibute towards competitiveness and thus stimulate industial

ald economic development. This implies minimal revenue loss, which will be mitigated by
'econbmic 

bEnefits ariiing iiom economlc EF-owth that will be srrmulared by EPesJconomic-
growth is expected from sectors such as cotton and textile where the EU market has been opened

through relaxation of t}re rules of origin, and removal ofhigh tariffs and tariff escalation for agro

processed products.

uver 0).470 ot EU exports into Kenya and EAc countries were coming in duty free under the

EAC customs Union. This is a demonstration that buik of EU's exports into Kenya and the EAC

region are mainly raw material and capital goods.

.Trade, environment and sustainable development;



b) Exclusion of sensitive products accounting for 17 .4oh of total trade rl ith the EU

Excluding products from liberalization under EPAs was aimed at safeguarding agriculture,

industry and Kenya's market interest in the region. Therefore, exclusion list is the means by

which the Govemment is addressiag the welfare loss and threats posed by EPAs on

Agriculture and Industry. The products in the exclusion list include agricultural and industrial

products.

c) Negotiated asymmetrical and simplified rules of origin which are supportive of agricultural

and industrial development, laying emphasis on value addition for agricultural products. The

agreed rules would achieve what the Lome aad Cotonou Conventions failed to achieve i.e.

promote indusrial development in the EAC region;

d) Comprehensive Development Cbapter and Development Matrix

e) Negotiated improved predictability of EAC's and EU's trade regulatory requirements such as

SPS requirements and Product Quality Standards through a negotiated protocol on SPS

management; and a capacity building pro$am for trade facilitation institutions such as

KEPHIS, KEBS, Department of Veterinary, Customs Department, etc.

f) Integrating marine and inland fisheries in EPAs. This is expected to unlock a huge potential

for Kenya marine fisheries, which if fully exploited is expected to rival current dominance of

inland fisheries exports, to the benefit of Kenya's overall economic development. The

Cabinet recently approved negotiations for Bilateral Fisheries agreement with the EU which

will enhance the development and utilization of the marine resources among otler options.

g) Trade Remedies provisions- Safeguard, Countervailing measures

Over and above the exclusion of agricuitural and products of strategic importance to the EAC

economies, and the provisions to curb subsidised agriculnral products from entering EAC on

duty free basis, the agreement contains elaborate provisions on Safeguards and Countervailing

- 18 -

The Matrix contains comprehensive infrastructual and non-infrastructual development

program to address infrastructural and non-infrastructural constraints that have been singled

out as inhibiting industrial and agricultrual competitiveness.



meastues aimed at protecting the agriculture and industrial sectors from unforeseen inllux of
imporu and subsidised imports from the EU.

h) Amendment Clause

The negotiated amendment clause provides flexibility to the Parties to seek for amendments on

any provisions, including tariff liberalisation schedules, when a need arises. The standstill

provisions allow amendment of tariff liberalisation schedule under certain circumstances, such as

to accommodate the regional i-ntegration process to continue.

i) Review Clause - 5year review

The agreement provides for a comprehensive review of the entire agreement after every 5 years.

This is another flexibility clause that allows the parties to amend any provisions which pose

challenges in the cause of implementation of the EPA agreement, or in response 1o the changing

crrcumstances.

j) Exit clause

The agreement provides for flexibility to the Parties to quit the agreement if they are not

satisfied in the cause of the implementation. Exiting the agreement requires one to give a one

year simple notice to the other Party.
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3.0 SUBI}flSSIONS FROM THE MINISTRY OF INDUSTRY, TRADE AND

COOPERATIVES

On 13s Septemb er 2016, the Committee met with the Cabinet Secretary for Industry, Trade and

Cooperatives for a briefrng session. During his presentation, the Cabinet Secretary highlighted

the following:

3.1 Status of EPA negotiations

Kenyan exports are crrrently accessing the EU market Quota Free Duty Free under the EU

Market Access Regulation (MAR) 1528/2007 that was signed between the EU and the EAC

in 2007. This was done when it was apparent that the EPA negotiations that had been started

in 2000 to address the shortcomings of the non-reciprocal preferential market access under

the Lome Convention could not be concluded by December 2007 as envisaged.

2. EAC-EU- EPA negotiations were concluded, and EPA Text initialed by the Senior Officials

(PrincipaVPermdnent Secretaries) on l4th October 2014. Due to the delays in the conclusion,

EAC missed the deadline of l"October 2014. As a result of this and due to its categorization

as a developing county, unlike the rest of EAC countries which are categorized as least

developed countries, Kenya was placed under GSP. This meant that Kenya lost its Quota

Free Market Free access to the EU market. This lead to huge losses of Kenya exports

estimated to be KES I billion monthly. Kenya was reinstated into the Market Access

Regulation in December 2014when her govemment promised the EU that it could rally her

EAC colleagues to sign the EPA by 30th September 2016.

3. The text has been signed by all EU Partner States and is ready for EAC Pa(ner States to sign

as well. Decision for EAC Partner States to sign the EPA by Jue 2016 was made during the

EAC Council and Heads of State meeting in February and March 2016.

4. As the regional process of signing and ratifuing the EPA is ongoing, Kenya has been put on

Notice by the EU that unless the country signs and ratifies the EPA by 30e Septemb er 2016,

it would lose its Duty Free Quota Free EU market access preference.

5. The EU Commission in July 2016 submitted a proposal to the EU Parliament to withdraw

Kenya's market preferences in the EU because the country had not signed the EPA and was

-20-



unlikely to have signed and ratified the EPA by 306 Septemb er 2016. This proposal was

subject of deliberation by the EU Parliament Intemational Cornmittee on 3lstAugust 2016.

6. On leamiag about this development, while still upholdirg the EAC regional EPA siping

process, Kenya went ahead and requested for an opportunity to sign the EPA immediately.

This opportunity was granted aod Kenya signed the EPA, alongside Rwanda on l't
September 2016. The signing was preceded by a spirited presentation of Kenya's precarious

circumstance by Cabinet Secretary for Iadustry, Trade and Cooperatives, Mr. Adan

Mohamed to the EU Parliarnent on 3 l't August 2016

7. Kenya therefore needs to ratify the EPA and notiry the EU of the ratification before 306

September 2016, in order for the country not to lose the Duty Free Quota Free market access

by l't October 2016. It is estimated that over 70% of Kenya's exports, estimated at over

KES9Obn stand to be lost if Kenya is removed from current preferential market access to EU.

This will lead to unemployment of about 4 million people who are curently deriving their

livelihood from industries that export to the EU or provide services to firm's that export to

the EU. The corurtry also stands to lose investrnents estimated at over KES200bn in

floriculture. horticulture, fisheries, and agro-processing sectors.

3.2 Situational Analysis

The Scope of the EAC-EU EPA negotiations was premised on Trade in Goods, Fisheries,

Agriculture, Economic and Development Cooperation, Institutional Provisions, Dispute

settlement, General Exceptions and finally General Provisions. These are itemized below.

EU committed to provitleTL[f DUTY:FREf,
AND QUOTA-FREE market access conditions
for goods originating in the EAC Partner States
into the market of the EU on a secure,
long-term and predictable basis [Article 10]

1 ,000 tadff lines which were
subjected to import dutres now
liberalized under EPA
Over 600/o of Kenya's total exports
which would face GSP tariffs if no
EPA now saved from facing such
tariffs

Flexible Asymmetric Rules of Origin [Article
9 and EAC-EU EPA Protocol I]

Easy to meet rules for agro-processed
as well as other manufactured products
Broadened raw material source base -

Feature What it means for EAC Partner States and

Ken1,a

-2L-
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regional, EU and EAC Partner
countries, among others

What EU Market Access 0ffer Means for Kenya (Figures in Euro Millions)

Meat of bovine2008 2009 2010 2011 2012 2013
animals, fresh or
chilled [HS0201]
Total EU lntra6,930 6,856 7,234 7,910 8,246 8,044
Imports

Exta-EU Irnports 890 762 903 1,012 1,021 1,0'76

2014 2015

8,027 8,385

| ,216 I ,3 70

Exra-EU Ms as a o/o l3o/o

of Total EU market

Key Africa Supplier
Countries

Botswana

Extra-EU Ms as a o/o l3oh
of Total EU market

ll 25 2

Lt% 12% t3% 12% 13% 15% 16vo

1 11 l5 l8

2014 2015

Namibia 7l 25 37 23 25 It ,: i9

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

Total
knports

EU Intra6,930 6,856 7,234 ^l,910 8,246 8,044 8,027 8,385

Extra-EU Imports 890 762 903 1,012 1,021 1,076 1,216 1,370

11% 12% 13% 12% 13% 15% 16%

,|
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Meat of bovine2008 2009 2010 2011 2012 2013
animtrl5, fiesh or
chilled [H30201]



Key Africa Supplier
Countries

Botswana

Namibia

21 25 32 l I 11 l5 28

Nam ibia 21 25 3t 73

Meat of bovine2008
animals, frozen [HS
Code 02021

Total EU Intra
Imports

Extra-EU lrnports 405 448 404

Extra-EU Ms as a o/o33o/o

ol Total EU market

Key Africa Supplier
Countries

Botswana 8.7 8.5

25 26 32 39

2009 2010 2011 2012 2013 2014 2015

EU1,227 1,130 1,212 1,300 1,413 1,338 1,312 1,410

141 419 422 409 436

40% 33% 34% 30% 32% 3t% 31%

13.0 0.8 0.3 10.8 10.6 10.9

11.7 17.0 8.6 15.81.4 9.0 8.6 8.0

What EU Market Access OITer Means for Kenya @igures in Euro Miltions)

____Fish,-tcsh or chilled,z008 2009___20]0__ 2011 ?01? 2013___2OLL _201s
excluding fish fillets
ald other fish meat of
headirg 0304 - [HS
03021

Total EU market 3,200 3,237 3.907 4,052 4,002 4,638 4,959 5,249

Extra-EU lmports 2,319 2,494 3,045 2,935 2,981 3,757 4,100 4,443
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Exta-EU Ms as aYo ot72%o
Total EU market

Key Africa Supplier
Countries

Kenya

Madagascar

Mauritius

Morocco

Mozambique

South Africa

Tunisia

Extra-EU Ms as a % of 81%

Total EU market

Key Africa Supplier

Countries

Kenya

77% 78% 72o/o 74o/o 81Y" 83% 85%

0.61 0.02 0.03 0.90 0.61 0.06 1.72 1.16

1.82 1.47 2.61 2.59 2.19 2.15 2.38 2.49

0.44 0.51 0.47 0.46 0.s7 0.85 0.85 t .32

95% 94% 81% 86% 79yo 78% 75%

5.00 2.66 3.4s 2.83 2.59 2.1s 1.59 2.28

0.69 0.34 0.35 0.17 0.12 0.07 0.05

52.22 42.54 33.95 33.11 27.3s 15.49 13.64 t2.86

11.95 6.94 4.90 5.56 3.84 3.18 3.03 3.83

85.21 80.00 67.19 58.94 52.54 52.33 53.44 54.25

2014 2015

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 2011 2012 2013

Fish, fiozen, excluding fish fillets and other fish meat ofheading 0304 [HS 0303]

Total EU Intralmports 1,364 1.199 1,300 1,502 i,566 1,560 1.632 1,790

Exrra-EU Imports 1,111 1,145 1.218 1,301 1,341 1,237 1,269 1,340
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Madagascar

Mawitius

1.00 0.74 0.45 1.04 1.06 0.85 0.84 1.1s

1.98 1.46 0.98 7.96 9.31 6.1s 4.74 6.96

Morocco 30.00 29.82 25.42 29.05 40.08 44.92 44.56 42.65

Namibia 48.68 48.36 44.30 48.44 51.78 41.70 42.7t 47.98

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 20tt 2012 2013 2014 2015

Extra-EU Ms as a %o of 81%

Total EU market

95% 94% 87% 86% 79o/o 78% 75%

Key Africa Supplier
Countries

Fish, frozen, excluding fish fillets and other fish meat of heading 0304 IHS 0303]

Total EU Intra Imports 1,364 1,199 1,300 1,502 1,566 1,560 1,632 1,790

Extra-EU Imports 1,111 1,145 1,218 1,301 1,341 1,237 1,269 1,340

Madagascar 1.00 0.74 0.45 1.04 1.06 0.85 0.84 1.15

Mauritius

Morocco

Namibia

1.98 1.46 0.98 7.96 9.31 6.15 4.74 6.96

30.00 29.82 25.42 29.0s 40.08 44.92 44.56 42.6s

-25-

48.68 48.36 44.30 48.44 51.78 4t.70 42.71 47.98
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What EU Market Access Offer Means for Kenya @igures in Euro Millions)

2008 2009 2010 2011 2012 2013

Cut flowers and flower buds of a kind suitable for bouquets ...[HS 0603]

Total EU market 2,688 2,500 2,646 2,693 2,718 2,778

2014 2015

2,861 2,961

Extra-EU Imporu 913 884 914 953 984 958 1,053 1,099

Extra-EU Ms as a o/o34Yo

of Total EU market

Key Africa Supplier
Countries

Ethiopia

Kcnya

Morocco

South Africa

Tarzania"
Republic of

Uganda

Extra-EU Ms as a 7o

of Total EU market 24%

35% 35% 35% 360/o 34% 37% 37oA

67.53 90.57 110.39 126.69 t40.62 145.86 16s.06 173.37

370.89 344.76 334.69 355.88 373.97 361.27 396.20 410.91

3.38 3.1s 3.16 3.04 3.09 4.s2 s.88 6.49

15.77 15.69 18.96 17.28 16.54 16.80 18.42 18.11

unired I 1 .39 10.46 8.85 8.20 7 .66 8.65 7 .60 6.65

24.85 25.12 22.71 23.81 25.81 27.95 26.06 25.91

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 2011 2012 2013

Edible vegetables and certain roots and tubers [HS Chapter 7]

Total EU market 15,140 14,464 I 6,551 16,263 17 ,126 18,821

Extra-EU Imports 3,624 3.268 3,635 3,769 3,667 3,832

2014

17,921

3,91 1

2015

t9,694

4,299

23% 22% 23o/o 21% 20% 22% 22%
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Key Africa Supplier
Countries

Burkira Faso

Carneroon

Ethiopia

Ghana

Kenya

South A-ffica

Tnzarua
Republic of

Uniled

Uganda

Zimbabwe

34.62 17.03 i8.02 18.69 16.80 19.86 20.98 20.31

188.80 158.67 167.54 16s.74 173.33 152.57 160.99 179.17

2.22 3.06 2.13 1.53 2.10 2.05 2.18 2.42

2.41 2.43 2.18 2.14 2.tl 1 83 2.22 2.46

17.34 21.78 18.27 24.43 34.10 35.49 39.18 24.91

21.69 1s.44 14.73 18.6'./ 17.13 16.14 18.88 20.20

5.27 4.42 4.64 7.78 4.99 '8.56 10.89 1t.73

4.30 4.08 4.68 4.61 4.83 6.56 7.79 10.14

4.11 4.09 4.07 5.83 8.60 13.50 15.19 18.26

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 2011 2012 2013 2014 2015

Preparations of meat, offish or of crustaceans, molluscs or other aquatic invertebrates [HS Chapter 16]

Total EU market 8,621 8,385 8,687 9,767 10,527 10,864 11,211 11,892

Extra-EU Lrports 4,812

Extra-EU Ms as a 7o

4,474 4,645 5,126 5,642 5,754 5,541 5,739

ofTotal EU market 56% 53% 53% 52% 54% 53% 49% 48%

Key Africa Supplier
Countries

Ghana

Ken.va

91 95 92

22

96 119 109 112 171

-27 -
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3l 33 31 +i 38 36Madagascar -a)

Mauritius

Morocco

South Africa

Extra-EU Ms as a %

of Total EU matket 32%o

Key Africa Supplier
Countries

Egypt

286 338 356 333 375 390 380 400

2l 25 20 21

2014 2015

10 14 39 28

178 145 179 193 266 277 247 235

15 16 11 t7

What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 2011 ?012 2013

Preparations ofvegetables, fruit, nuts or other pa(s ofplants [HS Chapter 20]

Total EU market 13,968 13.492 13,842 15,313 15,889 16,331 16,773 17,694

Extra-EU Imports 4,405 3,880 4,166 4,695 4,911 4.990 5,339 6,203

29% 30% 31% 3t% 31% 32% 35%

19 tt 7 8

IGhana

Morocco

4

102 75 80

7 7 --) 6

Kenya 101 70

100 94

89

93

84 96

i05 93 97 lll 108

109 110 121South Africa 107 100 99

-28-
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What EU Market Access Offer Means for Kenya (Figures in Euro Millions)

2008 2009 2010 2011 2012 2013 2014 2015

Articles of apparel and clothing accessories, knitted or crocheted [HS Chapter 61]

Total EU market 24,576 23,402 25,393 27,340 26,978 27,930 30,798 32,905

Extra-EU Lnports 28,527 27,940 31,7'/0 34,440 33,190 33,450 36,810 40,340

Extra-EU Ms as a oZ

of Total EU market 116Yo 119Vo 1250 126% t23% 120% 120yo 123%

Key Africa Supplier
Countries

Ethiopia 0.0 0.2 2.4

0.3 0.2 0.2 0.6 0.3

l 9.3 22.s 29.6 31 .7 31 .5

Kenya

Lesotho

Madagascar

Mauritius

Morocco

1.2 1.2 0.8

0.8 l.l

1.3 0.4

0.5

3.6 2.2

0.1 0.2

1.0 __ 10

1.1

1.1

143.5 114.3 111.4 131.4 129.8 137.8 141.2 163.7

317.9 285.0 255.1 247.9 225.0 195.3 191.9 179.1

672.5 s5s.2 625.8 678.7 634.1 634.9 683.5 652.2

Tanzania United
Republicof- 

--.- 
1'1 Q,8 1.3

Tunisia 704.8 654.6 686.7 711.9 614.7 s76.9 608.8 569.2

Trade in Goods - EAC Market Liberalization for EU Imports

Category
products

of No. of
Tariff
Lines

EAC
CET
tariff
rates

Tariff phase down
period and rate

'h of
Trade
(in value)

Rationale used in the
negotiations
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Exclusion List t,323 Will Not be Opened

up to the EU imports

17.4% Protection of
agriculture. food

security and rural

development, industry

and regional

integration

Raw
materiaVcapital
goods

1orn 0% Tariff already at zero

so no firrther

reduction

65.4Yo Already zero rated

under EAC Customs

Union

Iatermediate
products

I 040 10% Liberalization to start

7 years after EPA

comes to effect. If
2017, Liberalization

to start in 2023 utd
end in 2032..

14.6% lndustrial inputs which
EAC industries import
from EU but which are

not at the moment

produced in the EAC

Finished
products

960 25% Liberalization to surt
12 years after EPA

comes to effect. If
2017, Liberalization

to start in 2028 and

end in 2041

2s% Non stategic products

in the context of EAC
industry and

Agricultural sector

development.

Total EAC trade
to be liberalized

82.6%

-30-



Kenya'srevenue loss from EAC-EC EPA and EU Aid based on EDF 10

annual allocation

9,000,000,000

8,000,000,000

7,0D0,000,000

5,000,000.000

5,000,000,000

4,000,000.000

3,0D0,000,000

2,000,000,000

r,000,000,000

I Kerya's Revenue Loss

from EAC-EC EPA

I EU Aic based on :D: 10

anrual a llocat on
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4.0 COMMITTEE OBSERVATIONS

Having considered the EPA, the Committee made the following observations:-

4.1 Objectives of the EPA

poverq .-Specihcalll: EPAs aim at: -

.1

Promoting sustained grouth;

Increasingrhe4r.oductioland supply capacity;-
Fostering the struchral transformation and diversification of Kenyan economy

Support for regional integration.

4.2 EPA negotiation process

The EPA negotiation process started way back in 2000 when it became apparent that the

Preferential Trade Regime based was on non-reciprocal Lome convention through which ACp

trade with the EU could not achieve its intended objective of promoting Industrial Development

- 31-

The overall objectives of EPAs are to ensure sustainable development of Kenya and other ACP

countries, their smooth arid gradual integration into the global economy and eradication of



withi:r the ACP countries. This tade arrangement saw export of raw materials instead of

industrialization. Exports remained scarcely diversified because of effective rate protection on

further processing. Further, ACP's share of lotal export to EU continued to decline from 6.7% in

1976 to 2.0% :u:,2007.

Kenya and other ACP countries committed under the Cotonou Partnership Agreement (Art. 36 to

38) to begin negotiations on a new WTO compatible trade arrangements -Economic Partnership

Agreements (EPAs). The negotiations were conducted in two phases:

The first Phase, which was the All-ACP level, began in September 2002 with the launch

of negotiations on the objectives and the principles of the EPAs as well as issues of

cornmon interest to all ACP states. This phase was concluded in 2003.

The second phase, which began in 2003, is at the regional level. This phase dealt with

market access issues, development, trade in services, agriculture. fisheries and trade

related issues such as intellectual properly rights, Legal and institutional arangements.

The ACP region had initially configured itself into six distinct regional groups under which

negotiations with the EU were taking place. These regional groups are as follows: East and

Southern Africa @SA), Southern Africa Development Cooperation (SADC), Economic

Commission of West African States CECOWAS), Central Africa Monetary Union (CEMAC),

and The Caribbean and Pacific.

Sir:ce the launch of the EPA negotiations, Kenya along with other three EAC countries @urundi,

Rwanda and Uganda) were negotiating EPAs under the ESA configuration, whose membership

of 16 countries include: Burundi, Comoros, DR Congo, Djibouti, Eritre4 Ethiopia, Kenya,

Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Ugand4 Zambia and Zimbabwe.

Tanzania" a member of the EAC Customs Union was on the other hand pursuing EPA under

SADC configuration.

The EAC countries' negotiations of EPAs under different con-figurations posed a challenge to

these counEies, because by virtue of their being members of the EAC Customs Union, they were

bound by the EAC Customs Union Protocol and the EAC Customs Union management Act to

sigrr EPAs as one customs territory. On October 13th 2007, the EAC Ministers of Trade directed

the EAC partner States to harrnonize their EPA position and submit a harmonized market access

-32-



offer to the EC. A strong collaboration between EAC and ESA was also recommended in order

to ensure that positions being pursued at EAC were in tandem with COMESA and SADC

regional integration processes. In view of these developments, Kenya negotiated EPAs under

EAC arrangement until its successful conclusion in October 2014.

It is worth noting that all the EU countries have signed and ratified the EPAs with Kenya and

Rwanda being the only countries from the EAC that had signed as at 30th August 2016.

On compliance with the Treaty Making and Ratification Act, it was noted that due process was

followed i.e. the EPA was duly approved by the Cabinet and signed before presentation to the

National Assembly for ratifi cation.

,1.3 Kenya's export to EU

ess favourable compared to EPA since duties rangiag from 5% to 22% will be imposed on

Kenyan exports to the EU. The other EAC countries will continue accessing the EU market

undQlthe EB.Laraagemenlsince thelaxlcategorise as-Least-Devrloped,counaies-Keaya,is

categorised as a developing country.

EU remains the second largest destination for Kenya's exports- aboul 22Yo of Kenya's total

exports goes to the EU, with the United Kingdom beiag the leading expo( market, followed by

the Netherlands and Germany. Kenya's expo( to EU mainly consists of:-

1l

Horticultural Producrc (Flower-36% market share, Fruits & Vegetables);

Coffee (Beans roasted);

-33-

The Government set up an EPA negotiation platform comprising of Govemment Agencies and

Ministries, Private Sector and Civil Society Organizations. The negotiations that lasted over l4
years were backed by authoritative sectoral research that was geared towards informing Kenya's

position. One of the renowned studies is the KIPPRA Study of 2006 on the impact of EpA,

which guided on issues that needed to be considered in order not to subject the economy to

negative impact. As a result of this well researched position, Kenya took lead in the EAC

negotiations.

Currently, Kenva accesses the EU market under Every But Arms (EBA). If Kenya will not have

ratified the EPAs by l"october 2016 the EC has given notice to remove from this trading

arangement and place her ',nder the Gjneralized System of Preferences (GSP) regime, which is



1ll.

iv.

vii.

viii.

Tea;

Textiles and Apparel;

Fish and fish preparatioDs;

Tobacco ;

Soda ash;

Pyethrum extract- has conti.nued to decline with time due to the development of artificial

substitutes.

4.4 PublicParticipation

Pursuant to Article 1 18 of the Constitution and Section 8 of the Treaty Making and Ratification

Act, the Committee invited the views of the general public regarding the EPAs through the print

media on 106 September 2016. However, at the time of compiling this report, the Committee had

not received any memorandum from the public.

4.5 Constitutionallmplications

The siping and ratification of the EPA does not envisage amendments to the constirution of

Kenya. However, County Governments may be expected to enact relevant laws and adopt tade

regulations and measures that are in conformity with the Agreemenl.

4.6 Benefits of the EPAs to the Kenya Economy

The benefits Kenya stands to gain from signing and ratifying the Agreement;

a) Secure and maintained EU Market for Kenyan Goods:

Duty free, quota free market access in the EU: The EU offered EAC duty free quota free

market access for all products, including manufactured/processed products;

b) Rutes of Origin: Simplified Rules of Origin have been agreed with the EU that makes it

easier for Kenya to export into the EU market a wide range of products. The negotiated

flexibilities in the rules are supportive of agricultural and indusrial development, laying

emphasis on value addition for agriculnual products. The agreed rules would promote

industrial development in the EAC region.
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The flexibilities include single transformation for textiles products, soucing raw materials

fiom other developing countries hence promoting industrialisation in the EAC region, among

otlers.

c) Opening up of new areas for exports in the EU: Over 1,000 tariff lines, most of which are

of Kenya's export interest, which were restricted in the previous regime due to high wiffs
and tariff escalation in the EU market have now been opened up under the EpA;

d) EAC-EU platform that will be used to discuss and resolve EU Standards and SpS

measures that have continued to constrain Kenya's exports to the EU;

e) Platform to address the supply side constaints that hampered Kenya's ability to exploit EU

market access opportunities, through the commitments to support the infrastructural and non-

infiastructural development program,/projects in the EPA Development Matrix geared

tou'ards industrial and agricultural competitiveness. The funding of this program is foreseen

under the EDF and other funding modalities that are foreseen in the EPA.

f) Secure investments and jobs in the Agro-processing and other manufacturing industries,

floriculture and horticulture Sectors. Fisheries, Chemical and other related sectors.

g) Losing the EU market would mean losing foreign earnings, which may trigger currency

instability.

1.6 National Interests that may tre affected by ratification of EPAs

i) EU market preser-vation

The EU is the second most important destination market for Kenya's exports, accounting for
22lo or KShsl26billion of total exports in 2015. This market caa only be guaranteed by
ratification of the EPA. Kenya is already on notice from the EU that unless the EPA is ratified
and IIotihed bj3ns feptEmber 2016, this market wi ll be lost with effect from iu Gtober 20t6
as a result of high tariff that will be imposed on Kenyan exports under the altemative trade
arrangement - Generalized System of Preferences.

ii) Employ,ment

Ratification of the EPA will save the country from losing emplovment of the youth and women.
who are the majority of the labour force in enterprises that are producing for EU market. An
estimated 4 million people will have their jobs and livelihoods protected if EpA is ratified.
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iii) Investments

Ratification of the EPA will save the country from the threat of losing investments estimated at
over KES20Obillion in ventures that are producing targeting the EU market.

iv) EU Market Potential

The EPA will increase exports to the EU for the over 1.000 tariff lines that the EU opened under

this framework. These include products that Kenya can easily produce and export to the EU,
such as beef, several types of mea!, agro-processed products, textile and apparel. The market
potential for products that Kenya has got export interest in the EU is estimated at over
Eurol00billion agahst current Kenya's total export to the EU that ia 2015 was a paltry
Eurol.3billion.

v) Regional and domestic market opening for EU products;

Keny4 along with the rest of the EAC Partner States has commined to liberalize 82.6%o of the
regional market to the EU imports. Caution has been taken in taking up this liberalization by
ensuring that the economy is shielded from any negative efiects.

a) 65.40/o of the.trade that EAC Partner States committed to liberalize is already zero rated
under the EAC Common Extemal Tariff, hence no impact to the economy.

b) 14.6% of the trade that EAC Partner States committed to liberalize comprises

intermediate products currently attracting CET rate of l0%. Rationale for liberalization of
these products being enhanced competitiveness of industries that import such products

from the EU

c) 2.6% of the trade that EAC Partner States committed to liberalize comprises of few
finished products which attract CET rate of 25o/o. The rationale for offering these

products for liberalization was: -

They are not strategic products as revealed by EAC trade flows and therefore pose

minimal threat to regional industries.

. Infant industry clause in the EPA allows EAC to pick on any of the products under
this category or under intermediate goods category and protect them from
liberalization for a period of I 5years.

d) Exclusion of sensitive products accounting for 17 .4%o of total tade with the EU

This was aimed at safeguarding agriculture, industry and Kenya's market interest in the region.

Therefore, exclusion list is the means by which the Government is addressing the welfare Ioss

and threats posed by EPAs on Agriculture and Industry. The products in the exclusion list
include agricultural and industrial products.
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1,7 Measures to mitigate any negative effects arising from EPAs

(a) Trade Remedies provisions- Safeguard, Countervailing measures

Safeguards, antidumping, and countervailing measures as contained in the agteement provide

additional protection to the agriculnue and i-udustrial sectors fiom unforeseen influx of imports

and subsidized imports from the EU. These measures are over and above the other protective

provisions, namely, exclusion from liberalisation of agricultural products and products of

stmtegic importance to the EAC economiesl provisions to curb subsidized agricultural prcducts

from entering EAC on duty free basis.

b) Amendment Clause

The negotiated amendment clause provides flexibility to the Parties to seek for amendments on

any provisions, including tariff liberalisation schedules, when need arises. The standstill

provisions allow amendment of tariff liberalisation schedule under certain circumstances, such as

to accommodate and foster the regional integration process.

c) Review Clause -5year review

The agreement provides for a comprehensive mandatory review of the entire agreement after

every 5 years. This clause provides additional flexibility to the parties to amend any provisions,

which may pose challenges in the cause of implementation of the agreement, or in response to

the changing circumstances.

d) Exit clause

The agreement provides for flexibility to the Parties to quit the ageement ifthey are not satisfied

in the caursotlhe ementatron- A onc ) car notice 1S required in case of termiaation of the

agreement

4.8 Compliance of the EPAs u'ith thc House resolution of 9th .Iulv 2()13

During the negotiaiions on the outstanding,/contentious issues the resolutions of the House as

passed on 9th July, 2013 were tal<en into account. The contentious issues that had been

highlighted by the House including the Most Favoured Nation (MFN) Clause, Export Taxes,

Agriculture (Domestic Support and Exoort Subsidies). and Reference to Cotonou Partnership

Agreement Q.Jon-Execution Clause); Good Govemance in tax area and the Turkey Clause, and

less restrictive rules of origin were resolved il favour of the EAC. Languages that have no
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negative effect on the EAC were agreed. Actual agreed language on each of the outstanding

articles itemized below

ARTICLE l5: Duties and taxes on erDorts

EAC managed to maintain flexibility/policy space to use export tax for industrial, development,

food security and revenue purposes.EPA Council can only review export 1ax for renewal

Purposes.

ARTICLE l6: More favourable treatment resul tins from a free trade asreement

EAC managed to remove the automaticity the EU was seeking to benefit from any more

favourable treatrnent applicable as a result of EAC entering into free trade agreement with third

parties. The burden of proof is on the EU and each case uill be negotiated on how to deal with,

no automatic treatment.

ARTICLE l3: Domestic oolicv measures

l. Each Party shall ensure trarsparency in the area of agriculnral support related to ffade in

agricultural products. To this end, the EU Party shall report periodically within the

Agriculture Dialogue to the EAC Party on the legal basis, form and amount of such support.

Such information is deemed to have been provided if it is made available by the Parties or on

their behalf on a publicly accessible website.

2. The EU Party shall not grant export subsidies to agricultural products to the EAC countries

with effect from the entry into force of this Agreement. The EPA Council shall review lhis

after 48 months.

3. Furthermore, the Committee foreseen in Article 2A shall examine issues that may arise in

relation 1o the access of the Parties Agricultural products to each other's market. The

Committee may make recommendations to the EPA Council in accordance with Article (xx).

ARTICLE 2.4': Comprehensive Dialoque

The EAC managed to have the EU agree not to grant export subsidies to agricultural products

to the EAC countries with effect fiom the entry into force of this Agreement (13(2)) above. And

to address agriculture issues arisi-ng from agriculnue domestic support in the EU, such as

competitiveness of EAC agricultwe products (13(3)).

ARTICLE 42: Relations with the Colonou
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The EAC agreed to the above language since it does not commit EAC beyond what is in the

Cotonou Agreement, which all the EAC Partner States are signatories. This provision is the link

to Cotonou and will therefore lapse with the expiry of Cotonou Agreement.

Chapter VII: Good Governance in the Tax Area

The EAC agreed to this provision since it only recognizes the importance of principle of good

governance in the area of taxation, and more importantly within the respective laws and

regulations of each country.

The EU agreed to support infrastructure projects contained in a detailed matrix developed by the

EAC. The matrix, together with benchmarks and indicators will form part of the Agreement,

together with the other annexes such as rules of rules of origin, SPS, among others.

lurkey Clause .

EAC agreed to this -provision since it does nbt commit when the EAC shouid start negotiations

ra'ith Turkey. This gives room to the EAC to assess the implication negotiating bilateral

agreement with Turkey. Moreover, Turkey had written to the EAC requesting for negotiations

for Free Trade Agreement and the EAC Ministers responded that the matter shall be studied and

will start negotiations when ready.

On the EAC side. there arc- 5 Partqer S14tqs, while oa the EU side there are 28 EU Member

States.

The EPA does not permit reservations or declarations during ratification. The agreement as it

stands is complete with all its provisions having been agreed by the Parties.
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4.1I Obligations imposed on Kenya b1' EPA

Kenya, along with the rest of the EAC Partner States has committed to liberalize 82.6% of the

regional market to the EU imports. Caution has been taken in taking up this liberalization by

ensuring that the economy is shielded from any negative effects.

i) 65.4% of the tade that EAC Parhrer States committed to liberalize is aiready zero rated

under the EAC Common Extemal Tariff, hence no impact to the economy.

ii) 14.6% of the trade that EAC Partner Slates committed to liberalize compriseintermediate

products currently attracting CET rate of 10%. Rationale for liberalization of these

products being enhanced competitiveness of industries that import such products fiom the

EU

iii) 2.6% of the trade that EAC Partner States committed to liberalize comprise of few

finished products which attract CET rate of 25o/o. The rationale for offering these

products for liberalization was: -

They are not strategic products as revealed by EAC trade flows and therefore pose

minimal threat to regional industries.

lnfant industry clause in the EPA allows EAC to pick on any of the products under

this category or under intermediate goods category and protect them from

liberalization for a period of l5years.

5.0 RECOMMENDATION

The National Assembly approves the ratification of the Economic Partnership Agreement (EPA)

puslrrult to Section 8 of the Treaty making and Ratification Act of 2012.

l z-{ (
Signed ..\ Date

(HON. BENJ,{MIN LAIiGAT, MP)

CHAIRPERSON, DEPARTMENTAL COMMITTEE ON FINANCE, PLANMNG &

TRADE
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Telephone: + 254- (0\20-315001 / 2-4
Email: ps.h'ade@ Adusr alizaior..ta |r.e

When replying please quote
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Mr. Justin Buadi, CBS
The Clerk
The National Assembly
Parliament Building
NAIROBI

Mr. .Ieremiah M. Nyegenye
The Clerk
The Senate
P.O. Box 47842-OOIOO
NAIROBI

Dear (:.': i.'-Q-C"-q al

RE: StrGNII{G AISD RATIE"ICATIOW Or THE ECONOIfiIC PARTISERSHIF

As you are aware, Kenya has been negotiating the EPA with the EU along
fith- dtl-re EAC Partner States, since October 2OO7. This pursuant to ther
EAC Summit directive of 2OO2 and 2OO7 for EAC to negotiate the EPA as
a bloc. The negotiation of the EAC-EU EPA was finalized on 14tn October,
when the EAC Partner States and the EU initialed ttie text to sigrrify
conclrrsion of' the EPA negotiations. 'Subsequently, 'the EPA text
rmderwent lega1 scrubbing ald tralslaLion into EU languages and
Kiswahili paving the way for sigrring ard ratification.

The text has been signed by all EU Partner States and is ready for EAC
Partner States to sign as well. Decision for EAC Partner States to sign the

Date : .7' $ep. te. mF-.e.f,. 8-0_1.Q

I
rrOtv

AGREEMENT {EPA}



EPA by June 2016 was made during t}le EAC Council and EAC Heads of

State meeting in February arrd March 20 16.

As the regional process of signing and ratifying the EPA is ongoing,

Kenya has been put on Notice by the EU that unless the countrSr signs

and ratifies the EPA by 3oth September 2016, it would lose its Duty Free

Quota Free EU market access preference. These market preferences were

extended to Kenya in December 2014 on the r:nderstalding that Kenya

will have signed and ratified the initialed EAC-EU EPA by lst of October,

2016.

The EU Cornmission in July 2016 submitted the attached proposal to the

EU Parliament to withdraw Kenya's market preferences in the EU

because the country had not signed the EPA and was unlikely to have

signed and.ratilied the EPA by 3Ott September 20 16' This proposal was

subject of. deliberation by the EU Parta.:rnent Internalional committee on

3l"t August 201,6 (see attaetre.d agendaJ.

On learning about this development, while still upholding the EAC

regional EPA signing process, Kenya went a-head and requested for an

opportunity to sig:n the EPA irnmediately. This opportunity was gralted
ald Kenya signed the EPA, alongside Rwanda on 1't September 2O16.

The signing was preceded by a spirited presentation of Kenya's

precarious circrlm stance by Cabinet Secretary for Industry, Trade and

CooperaLives, Mr. Adan Mohamed to the EU Parliament on 31"t August
2016 (see altacLed press release).

-:]:ffny4=
e r

ratification before 3ou,september 2016, in order for the country not to
iose ttre Duty Free Quota Free market access by 1st october 2016. It is

- sstirn-ated-th-at-over-7frYa of Kenya's-exports; estimated atover-KBSgobn-
stanrl to- lose_if_ a is removed from cr:rrent preferentia-i market access

to EU. This will lead to unemployment of about 4 rnillion people who are

currently deriving their livelihood from industries that export to the EU

or rovide services to firm's that export to the EU. The country also

sta:rds to lose investments estimated at over KES2OObn in flo;iEulture,

-- ho@o-proceesing--seeto*. "4lllh-ese--con
he



auoid.ed if Kenya uill twue rattfied the EPA and notified the EU Counctl by
3An September 2016.

The purpose of this letter,
debate, approval and the
ratification:

is to forward the following for
parliamentary process towards

therefore,
necessa_ry

(i) Memorandrrm on the EPA prepared by the State Department of Trade
and approved by the Cabinet Secretary for Industr5r, Trade and
Cooperatives in line with Part III of Treaty Making and Ratification Act
No.45 of2072;

(ii) EAC-EU-EPA frnal English text. The Kiswahili translated version is
also available for perusal if required; and,

(iii) Eviden'ce of Cabinet approval. The Cabinet during its last meeting
held on 15*,June,2016, considered ald approved the signing arid
ratification of the EAC-EU (EPA).

In order notify the EU of Kenya's ratification by 3Otr, September, it will be
opportune if the Parliament will have ratified the agreement before this -

date. Plans to sensitize the relevant Parliarnentary Committees are
r:nderway and we will communicate to you in the next few days.

!ours

,/r--/t

Dr. Chris Kiptoo
PRII{CIPAL SECR.ETARY



Copy to:

Dr. Joseph K. Kinyoa, EGH
Chief of Stalf and Head of Publc Serrrice
State House
NAIROBI

Hon. Justin Muturi, CBS
The Speaker
The National Assembly
Partament Building
NAIROBI

flon. Senator Ekwee Ethuro
The Speaker
The Senate
Parliament Building
NAIROBI

Hon. Adan Mohamed., EGH
Cabinet Secretary
Ministry of Industry, Trade and Cooperatives
NAIROBI

Hou. Githu Muigai, EGH, FCIATb

State Law Offrce and Department of Justice
Sheria House
NAIROBI

Mr. Heary K. Rotich, EGH

The National Treasruy
NAIROBI

Amb. Amina C. Mohanoed, EGII, C,{V
Cabi..ret Secretary'
Ministry of Foreign Affarrs
NAIROBI



Mrs. Phyllis J. Kandie' EGH
Cabinet Secretary
Ministry of East African Community (EAC)
t a.bour and Socia-l Protection
NAIROBI

trilr. flIilly tsett
Cabinet Secretary
Ministry of Agriculture, Livestock & Fisheries
NAIROBI

l\ds Eetty C. Mailra, CBS
Principal Secretary
State Department for East African Community
NAIR,OBI

Mr. Njee Muturi, CtsS
Solicitor Genera-l
State Law Office and DeparLment of Justice
Sheria House
NAIROtsI

Dr. Richard tesiyamnre, CtsS
Principal Secretarlr
State Department for Agriculture
Ministry of Agriculture, Livestock & Fisheries
IYAIROBI

Mr. .And.rew Tui.raur
Principal Secretary
State Department of Livestock
Ministry of Agricr:.1ture, Livestock & Fisheries
I{A[ROBI

Anob. Ilfionica Juaraa, DPhil, CBS
Principal Secretar5r
Ministry of Foreign Affairs
ITAIROBI



Prof. Micheni Ntiba, CBS
Pri.ncipal Secretal1r
State Departrnent for Fisheries and tlie Biue Economy
It4inistS, of Agricultwe, Livestock & Fisheries
NAIROBI
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1.O OBJICTTVES OF THE MEMORANDUM

The objectives of this Memorandrrm are to:

Inform both houses of Parliament on the finalisation of the
Economic Partnership Agreement (EPA) negotiations

Inform both houses of approval by Cabinet in June 2076 for
signing and ratification; and

2.O BACKGROUND

The Economic Partnership Agreement (EPA) negotiations begun in
2OO2 at the all-ACP Level. This phase was aimed at setting the
principles and objectives of ttre negoLiations. The substantive
negotiations started in 2013 at the regional level. The negotiations
were finalised in October 2014, with the initialing of the agreement to
signify conclusion of the negotiations.

Trade between Kenya and the EU for over 30 years until 31"1

December 2OO7 has been conducted under a non reciprocal
preferential Trade regime under Lome Conventions (i975-2000) and
later under the Cotonou Agreement (2000-2007)' Most of Kenya's
(and other ACP countries) exports entered the EU market on duty
free under this arrangement.

-l
The mdn objective of the preferential trade regime was to promote
industrial development in the ACP
preferential-trade-regime did not achiev

countries. However, the
rits-overall!bj-ee-ti:re--

the share of Kenya's exports in the EU market remained very low and

- 
-----scffi celffirvers ifi e d .

The legal scrubbing of the EPA has been concluded and currently

- +rndergoi+rg-trarrslation-jnto the-23 EU languages-and Kiswahili. The
agreement is expected to be signeci in june, once the transiation has

e

Seek Partament's ratification of the EPA in good time to allow
for notification of the ratification to the EU Council before 30ft
September 20 16, the deadline that Kenya needs to meet in
order to avoid trade disruption in the EU market.

2



been finalised to pave way for the ratification process. Ratification,

according to the EU roadmap, should be completed by October'

2015. The Agreement will enter into force when all the EU Member

states and the EAC Partner states have deposited the instruments of

ratification. However, there is a possibility to start irnplementing the

agreement on provisional basis once it has been signed'

3.O PROBLEI\I AIYALYSIS AND JUSTIFICATION

The overall objective of the ACP-EU preferential trade regime, of
promoting ACP countries exports to the EU faced challenges that
could noibe addressed by the regime. For instance the objective of
promoting the industrial development in the ACP countries failed due

irigf, t"riffr, tariff escalations and tariff quotas that affected some

"gio-p.o..""ed 
products. The share of Kenya's exports in the EU

rri.rt<et remained very low and scarcely diversified and most of it in
primary form/raw -at..ial". The tota-l imports from the ACP into t-lee

bU a""Urr. from 6.7oh tn 1976 to 2.Ook by 2OO7. Even where trade

volume improved, the value did not follow suit'

At the same time, the regime faced additiona-l challenges at the wTo.

The non-reciprocal preferential market access extended to Kenya afld

other ACP countries was oflen challenged by otler WTO member

countries for being discriminatory to wTo developing countries who

were not members of the ACP Group and therefore ilcompatible with

the wTo rules. Brazil, Australia a]ld Thailand challenged the regime,

at the wTo Dispute Setflement, on tl:e EU-Sugar Subsidy issue (ACP

countries under the Sugar Protocoi); similarly the ACP - EU Banana

regime was challenged twice (Banana I and II) by the Latin American

countries for the same reason of being a discriminatory regime.

Additionaliy,ACPcontinuedtofaceobstaclesinaccessingtheEU
market due to the supply side constraints, alld technical and health

standards that were imposed unilaterally by the EU'

consequently, the ACP and the EU agreed to address these concerns

through the Economic Partnership Agreement which is complia]1t

*iif, WfO rules and as well as promoting South-South trading



opportunities through regional integration and enhancing ACP
countries'access to the global market.

The commitment by the EU and ACP to enter into EPA arrangement
is enshrined in the Cotonou Partnership Agreement which was
signed in June 2000. The legal basis of EPA therefore is the Cotonou
Agreement, which Kenya is a signatory State.

4.O CONSTITUTIONAL IMPLICATIONS

The signing and ratification of the EPA does not envisage
amendments to the constitution of Kenya. However, County
Governments may be expected to enact relevant laws and adopt trade
regulations and measures that are in conformity with the Agreement.

5.O EXPECTED BENEFITS OE" THE AGREEMENT

The benefits Kenya stands to gaia from. signiug and ratifying the
Agreernent;

1. Secure and maintained EU Market for Kenyan Goods:

Duty free, quota free market access in tbe EU: The EU
offered EAC duty free quota free market access for all products,
including manufactured/ proces sed products ;

Rlrtres of Origin: Simplifred Rules of Origin have been agreed
with the EU that makes it easier for Kenya to export into the EU
market a wide range of products. The negotiated flexibilities in
the rules a-re supportive of agricuitural and industrial.
development, layrng emphasis on value addition for agricultural

l
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Cotonou Conventions failed to achieve, i.e. promote industrial
development in the EAC region.

The flexibilities include single transformation for textiles
productS, ctl rion w1th(sourclng raw mat-rlal-IrtoTnJ:-6tlier
developilg countries- hence promoting industrialisation in the
EAC region, arnong others.
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Opening up of new areas for exports: Over trrOOO tariff iines,

most of which are of Kenya's export interest, which were

restricted in the previous regime due to high tariffs and tariff
escalation in the EU market;

Negotiated uarderstaarding/platform to discuss and resolve

EU standards aad SFS measures that have continued to
constraint Kenya's exports to the EU;

Platforno to address the supply side constraints that
hampered Kenya's ability to exploit EU market access

opportunities, through the commitments to support the

infrastructural and non infrastructura-l development

program/projects in the EPA Development Matrix geared

towards industrial and agricultural competitiveness' The

funding of this prograrn is foreseen under the EDF and other

funding modalities that are foreseen in the EPA'

secure investments and .!obs in the Horticulture Sector,

Fisheries, and in the chemical and other related sectors. Some

investors had indicated relocating their investments to the

neighbouring countries which benefits from EBAs due to their

LDC status. This would translate into job loses'

vii. l,osing the EU market would mean losing foreign earnings

which may trigger currency instability'

2. Other imoptication to the Econonay and risk mitigation
IICeasures;

a) Limited noarket openllrg for EU produets;

The EAC market opening for the EU is at 82.60/o of total EAC imports
from the EU which constitutes ol -

il 65..4'/" being products that are already attractiag a tariff of 0%o

under the cor:nnoon Exteraaal Tariff. The products are mainly raw

material, capital goods, medicaments and other essential goods.

111 L4.6y" beialg interemediate products cu,rrently attractilag cET
rate of x.o%. Rationale for liberalization of these products being

5



enhanced competitiveness of industries tlat import such products
from the EU

iii) 2.60/o being few finished products which attract CET rate of
25o/o. The rationale for offering these products for Liberalization
was: -
. They are not strategic products as revealed by EAC trade flows

and therefore pose minimal threat to regional industries.
. Infalt industry clause in the EPA allows EAC to pick on any of

the products under this category or under intermediate goods
category and protect them from liberalization for a period of
1Syears.

b) Exclusion of sensitive products accouutiarg for 1,7.4o/o of total
trade with the EU

This was aimed at safeguarding agriculture, industry and Kenya's
market interest in the region. Therefore, exclusion tist is the means
by which the Government is addressing the welfare loss and tl:reats
posed by EPAs on Agriculture and L:dustry. The products in the
exclusion list include agricultural and industria-l products;

c) lntegrating marine and inlaod fi.sh.eries in EPAs

This is expected to unlock a huge potential for Kenya
fisheries, which if fuIly exploited is expected to riva-l
dominance of inlald fisheries exports, to the benefit of
overall economic development.

marine
current
Kenya's

A process has been initiated to explore ways for development and
utilization of the maune resources througb various options inclu
nego a 1ng 1S ers p gfeeffi \n e ,&o
developing own capacity (own fishing fleets), among other options,
The process of negotiating Fisheries Agreement with the EU is

rr:rderway-sirrcelfi e-requ e sf tfl nrgofiaff, waffi
_ - rq Eebrua{llt}ig.Leqr_.:-
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d) Trade Remedies provisious. safeguard, countenrailiag
measures

Safeguards, antidumping, and countervailing measures as contained
in the agreement provides additional protection to the agriculture
and industria_l sectors from unforeseen influx of imports and
subsidized imports from the EU. These measures are over and above

the other protective provisions, namely, exclusion from liberalisation
of agr-icultural products and products of strategic importalce to tlee

EACeconomies; provisions to curb subsidized agricultural products
from entering EAC on duty free basis.

e) .{mend.ment Clatrse

The negotiated amendment clause provides flexibility to the Parties to

seek for amendments on any provisions, including tariff liberalisation
schedules, when need arises. The standstill provisions allow

amendment of ta-riff liberalisalion schedule under certain
circumstances, such as to accommodate and foster the regional

integration process.

f) Review Clause 'SYr review

The agreement provides for a comprehensive mandatory review of the

entire agreement after every 5 years. The clause provides additiona-l

flexibility to the parties to amend aly provisions which may pose

challenges in the cause of implementation of the agreement, or in
response to the changing circumstalces.

g) Exit clause

The agreement provides for flexibility to the Parties to quit the
agreement if they are not satished in the cause of the

implementation. A one yea-r notice is required in case of termination
of the agreement.

1



a) The EAC EPA negotiations were guided by the Summit directives

of 2oo2 which were reiterated in June a]1d August 2007. The EAC

Partner States in compliance with this directive started negotiating

with the EU in october 2oo7 after leaving East and Southern

Africa EPA Negotiating configuration (in the case of Burundi,
Kenya, Rwanda and Uganda) and SADC - EPA Configuration (in

the case of Tanzania).

b) The EAC Partner States engaged the EU in the EPA negotiations as

a bloc for over 9 years that culminated in the initia-ling of the EPA

Text in October, 2Ot4 signifying the conclusion of the

negotiations.

c) The EAC working jointly \ rith the EU undertook the legal

scrubbing and translation of EPA text into EU lalguages and

Kiswahili, a process that was finalized by early 2016'

d) when the above process was completed, SCTIFI of 26h February

2016 instructed the Secretariat to iiaise with the EU to orgatize
the signing of EPA by June, 2016 ln view of the impending

dead.line of 1"t october,2016. The EAC Council of Ministers of 29h

February 2016 upheld the decision of SCTIFI.

e) This d-irective was further supported by the SCTIFI held on 27t
- ft1[25

week of August 2O16 during the Meeting of the Council of

Ministers, and during the Sectoral Council of Ministers
-r-esponsibft r--ffiA9o n 30t+Jrrnq20+
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6.0 EAC SUMMIT AND COUNCIL DECISIONS ON NEGOTIATIONS
AND SIGNING OF EPA

f) During Extra- ordinary scTIFI meeting (via video conference)

attended by all Partner States except Tanzania, four Partrrer states

confirrned their availability !q gigl] _th_e- EPA br1! lyyTarna indicated



that she was not yet ready to sign until the prevailing

circumstances allows.

g) Kenya and Rwanda, on the basis of the above decisions, have

.proceeded to sign in view of the fast approaching deadline of 1"t

October, 2016 pending the signing by the other EAC Partner

States.

h) Uganda has indicated intent to sign the EPA during the Summit
on 8th September 201.6.

i) The summit is expected to give guidance on the EPA \Mith a view to

accommodating countries that have given indication to sign at a
later date.

i) In the meantime, Kenya has been grven by the EU up to 3oth

September 2016 to ratify the EPA and notilz the EU council in
order to avoid losing the duty free quota free market access'

6"0 FINANCIAL TMPLICATIONS

Financial resources are required to finalise the activities leading to
the signing, ratihcation al1d implementation of the agreement. The

main activity is the sensitization of the key stakeholders, in
particular; Members of the National Assembly and the Senate;

Principal Secretaries; chief Executive officers (cEos) of various
public and private organisations; Non State Actors (Private Sector &
civil society); and Targeted/specific sectors such as Fisheries

sectors, among others.

The main objective of the sensitization activities is to, inter a-lia;

sensitise stal<eholders on the benefits and opportunities for the
country in the agreement and the role each group is expected to play

during the rati{icalion process and implementation of the EPA;

The Business community needs to know the specific opportunilies
available -for the var-ious sectors as a result of signing the agreernen-t;

9
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The challenges faced by the exporters to the European Union Market
need to be identilied, and possible interventions to ameliorate the

challenges proposed;

The Ministry has already commenced sensitizations in the Counties.
Further EPA sensitization activities are expected to be rolled out and
intensified in all the Counties.

7.O WAY FORWARD

Given the fast approaching deadline of 1"t October 2016, the
Parliament needs to rati$r the EPA by 2oth September 2016 in order
to allow for the notification of the ratification to the EU Council by
3Os September 2016. This is the onJy option that Kenya has in order
to save over KES125bn EU export market, which has potential to be
lost overnight if the ratification is not notified to the EU by 30tt'
September 2016.

Other negative ramiications to the economy that need to be avoided
is threat of about 4million people working directly or indirectly with
companies or ventures that are exporting to the EU, losing their
Liveiihoods. Further, investments worth over KES2bn in floriculture,
horticulture, agro-processed products, fisheries, arnong others is also
at stake, come l"t October 2076.

10



I "0 RECCIhIMENDATIONS TO PAR.LIA.fr,IEIIIT

The Parliament is requested to:

a) Take note of the content of this Memorandum;

b) Talce note of the Cabinet approval for signing and ratification;
and,

c) Ratify the Economic Partnership Agreement in good time to
meet the deadline of 1"t of October, 2016.

Signed Date

,|.)-
[." 7 ,-.Ic

Dr. Chris Kiptoo
For: Cabinet Secretary
MINISTRY OF INDUSTRY, TRADE AND COOPIRATIVES
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