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A. INTRODUCTION

1. The med-ta does touch on many aspects of our lives. We, as the Institute for Law and

Environmental Governance (ILEG), both in its individual capacity, as well as a

member of the Freedom of Information Network (FOINEI rvish to make out
conttibution usrng the prism of environmental governance and associated concerns.

2. For those of you who are comrng in to contact with the Institute fot Law and

Environmental Govetnaflce (ILEG) for the first time, the Insutute's main area of
concern is on environmental governance and sustainability. In tlus regard ILEG does

research on environmental policy and legal issues and makes suggestions on possible

posiuve interventions. You will therefore appreciate that with this backgtound the

'environment' may be a htde too common rn my remarks.

B. WHY WE MUST UPHOLD AND STRENGTHEN THE FREEDOM OF
THE MEDIA

3. The environrnent is closely twined with the economy, livehhoods and politics, in this

country, just as rn othet countries the wodd over. Evidence shows that ovet "70o/o of
the people iir this country live in the rural areas, deriving theu Lvehhoods dtecdy or
indirectly from ecosystem goods and services. Indeed, natural resources (such as

Iand, forests, water, minerals, etc) are central in defrmng socio-economic telations-

both rnter-agency on the one hand and with citizens on the other @oth hodzontally

and verucally).

4. As a matter of fact, democracy and govetnance in I(enya can be assessed through the

envfuonrnental lens. Executive excesses in this country have always reflected cleady

rn the exercise of authority and control over natural resources. And the media has

always been at the centre of the drsdain with which the public has responded to such

expesses. A few examples will suffice. TV footages of a parceled out Karura forest

precipitated a backlash agarnst the government that has so fat pteserved I(arura

io."ri. -fhe media coverage of the proposed titaruum mining in l(wale drstrict helped

expose the exploitauon that the citizens of this country were being subjected to on

th; watch of the government and sometimes with the govetnment's tacit

involvement. The debates over the controversial Domrnion Foods project in the

g them uncomfottable- ftom pointing out that their actions, in environmental

amouflt to steaLng food from the mouths of out cluldren. This is a chance

we rnust never give them. We must not only Ptotect the freedom of the press

bi1 t also move to strengthen the media to be able to discharge its tole effectrvely
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5 Free and tesponsible government by popular consent just can not exist without an
rnformed public. The reality is this: dernocracy can not exst without an infor-rned
public. Principle 10 of the fuo Declaration (1992), to which our governrnent adheres
and which is part and parcel of our laws (see the Envilonmental Management and
Co-ordination Act, Act No. 8 of 1992) requires governments to facilitate citizens
access to infotmation, access to jusuce and public participation rn decision-making
Processes on environmental issues affecting or Iikely to affect them. \flho will
provide the rnformation, if not the media or through the media? Thus we can say
without qualification t-hat it is not only the cause of journalism that is at stake here,
but the very idea of I(enyan liberty, democracy and envilonmental sustainabiiity.
Increased repoting @oth quantitatrve and qualitauve) on envuonmental matters will
increase the consciousness of people and make them demand more accountabrlity
and transparency on the part of their leaders.

C. SHOULD THE MEDIA BE REGULATED?

6. In7963, President I(ennedy and Sen. Gaylord Nelson made a cross-country tour to
alert Americ4ns to the environmental crisis facing the coufltry. In speech after
speech I(ennedy warned that water and air pollution, species and exunctjon, and
pesucide poisoning were threats to the future of America. But as hc latet cornplained
to Nelson, the press only asked about national defense or power politics and never
mentioned environment rn its stories (see CRIMES AGAINST NATURE, by Robert
F. I(ennedyJnt, Chapter 10). No doubtwe have ourversions of tlls scenario. If the
President were today to speak about environmental crisis in this country and only in
one sentence mention the 'Mungrki', would not the flext press be al1 about'Mungikr'
not the environment? It is not that'Mungiki' tetor is not a serious and urgent issue.
It certainly is. But believe it or not the world, and this country faces a nrote serious
thleat due to envilonmental degradation. The earth is warrung up, the ice caps and
glaciers are melttng and sea levels are rising. Respiratory diseases are on the rise.
Indrrrstdal pollution has made most of our waters unfit for hurnan consumption. The
world is now experiencing exuncuon of species 

^t 
a r^te that rivals the disappearance

of the dinosauts. Nearly 3 bilIion people lack sufficient fresh water for basic needs,
and over 1 bilhon are thteatened with starvation from deserufication. Hundreds of
people have been displaced by environmental disasters; the ptesence of these
refugees puts added pressure ofl the local ecologl, often leading to conflicts and
further environmental degradatron. Yet, it is hard to find much mention of this in the

arely covering such a vital public pohcy issue? \X/hy is it not
providing I(enyans with the news they need in order to be
te a famous American media commentator, Bill Moyes, "
afe undermining that very freedom, damming the
public intetest news that irrigate and nourish the

of self-determination. The first of these is the centuries-old
rel e of governments - even elected governments - to operate in the

hine of disclosure and criticism. The second is more subtle and more
It's the tendency of media giants, operating on big-business

les, to exalt commercial values at the expense of democratic value... In
so they are squeezing out the joumalism that tries to get as close as



possible to the verifiable truth; they are isolating serious coverage of public
affairs into ever-dwindling "news holes" or far from prime- time; Ina tn"y are
gobbling up small and independent publicatiorr, 

"o--p.ting for the attention
9j the Ametican people'. The point is this, with porver comes responsibiJiry.
Unchecked power is never always a good tlri.g. Even a free press can doiith some
ovetsight. Sotne regulatron of the media is neccssary, if only to 

"rrr,rr. 
that the issucs

that mattet to the public are given thet due prominence. in the worcls of the US
Supreme Coutt when affirrrrrng the Fatness Doctrine in the Red Lion case in 1969,
'it is the dght of the viewers and listeners, not the right of the broadcasters rvhich is
paramount'

7 ' The second and related reason is that the ailwaves are a part of the global commons.
The medra hold and use the ailwaves therefote n, 

^ 
prbli. trust issct. It must be

used must be used in public ttust. It must not b" .ontominated with the same
dynamics that pollute our other pubhc cofiunons- water, forests, etc. Ancl to check
against such possible pollution, there is need for a regulator.

D. STATE.REGULATION OR SELF-REGULATION?

But what sort of regulation is necessary- state regulation or control or self-
regulation? State regulation or contlol cannot work. It ii the very aflathema to media
freedom. !7hy? Because the state quite often errs. And it secks to Hde its errors.
Controlhng the media r.vill therefore be retrogressive. And the sarre goes for control
or regulation by some othet parues other then the media itself. r\gain for the same
reason that such patues would also have their orvn agendas. In a nutshell, the best
optron is for media to regulate itself.

Be that as it may, criucal quest-ions still need to be askecl: what aspects of the meclia
to we want f need to be regulated? Answering this question rvould not only determrne
the framework of tegulation, it would also determine who sits on the regulatory
body' Additionally, should such regulauon be pursuant to an Act of Parfiatent or
totally outside of it. \)7e take the view that such regulation be done pursr.rxnr to
enacted legislauon, in the same way that a lot of professions regulate themselves in
this country. Indeed, I(enya would not necessar'ily be rvalking an unbeaten path in
this regard.

E. SOME SPECIFIC COMMENTS ON THE MEDIA BILL,}OOI

8.

9

10. In r,

shor
1ew 

of the foregoing, rve hnd that the proposed Media lldl, 2007 is faulty and
rld not be passed as it is. we will norv point out some specific aspects:

Ihe Title: considering the Preamble, the Memorandr.rm of objects anci the
specific clauses, the utle is misleadrng. It gives the rmpression that the Bill tackles
rll aspects of the media, rvllch is not tr-ue. We propose that the utle be changed
:o read, 'The Media council of I(enya Bill', in the sarne rvay that we have The
Law Society of I(enya Act, Chapter 1B of the Laws of I(enya.

r)



u) The Preamble: the emphasis is more on the creation of bodies than on a
fundamental issue of self- regulation. Self-regulation as a principle has not be
given its prorninence. \We propose that the prearnble be widcned to extol the
vttues of fteedom of informauon as well as a free, independent and responsible
media.

t11) Definitions: A numbet of crucial terms are not clefined, e.g Committee,
Publcation (see s. 31 (a)), Media Enterprise (see s.31 (a), (b)), etc

i") The Media Council:
a) Rather than "Functions" we propose the term 'Objects': 'the Objects for which the

Council is estabLished'. This v/ay, such matters such as the acquisition of properry
that is referred to later (s,25) are btought on board.

b) The Bill does not specifi, what powers the Council may exercise.
c) The composiuon of the Council: there are too high a number of non-med.ia people;

the basis for tlus is not very clear. What is clear is that this can be used as an avenue
for state control or other control by other forces.

d) S. 8: there are quite a lot people especially in the media who do not possess a degree
as envisioned but who truly are an asset to the profession of journalism.

e) Chairperson: the rnembers should elect thet own and not be appointed by thc
Minister.

0 S' 1 1 (a) can be used to weed out rrrernbers seen to be unco-operative; (d) and (c)- it is
not clear why the two criminal offences are separated; (g) it is not clear what can
make someone unfit or unable (other than those mentioned above), in addition, rvho
determines that the member is so unfit or unable? This brings inro focus the
question of security of tenure.

g) S.11 (2): it is not clear why it should be left to the Board to pick one out of rwo
names.

h) S.12: Financial control is always the greatest form of control. What is proposed here
is dangerous. Why the Minister for f,tnance? What if hc does not approve any
expenses? \X/hat if he/she approves them so lorv as to hamstring the Councrl?

v)

n
The Media Advisory Board:

If the prncipal function is to 'advise' the Council, then it is totally unnecessary- can
bnly lead to further emasculation of the Council;

b) t also curious that it is the Board that appoints the Council.

"i) Financial Provisions
,) tomy of Functions: whereas the N{inister for Irinance approves expenses, it is

declated that the Miruster fot Information approves annual estrmates. This
eds to be rnterrogated further

b) f the Council is not a public body or body exercisrng pubhc functions, it is not clear
hy the audit is being done by the Controller and Auditor General.

"r) Complaints and Dispute Resolution- generally weakly and ambiguously
drafted.
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a) S.29- the maximum is not given; how is the 'member of the pubhc' to be picked?
What qualificattons ought tlrrs person have? There is also need to guide the Councrl
on the othet members. Most rmportandy, however, should the Council really appornt
these membcts given tlat under s.36 appeals from the Cornmittee lie to it?

b) Thete is need to clarify thc funcuons and powe$ of the Commrttee- can it award
damages for example?

c) S,30- rvhy the Charperson to appoint and not the whole Committee via a process of
consultation among themselves?

d) S.31- There is no teason r.vhy the complaint must flrst be sent to the council. Have
direct access to the committee.

e) S.32- ptovide fot sieving of complarnts- weed out flivolous ones so as not to clog
the system; make ptovision for personal attendance with or without representation;
proceedings should generally be in public unless thcre is reason to have it in private
and not the other way tound;

0 5.32 (4) the requirement of approval by the council takes away the independence of
the comrnittee.

g) How should the Committee conduct its proceedings? Given the remedies it can give,
should it play by the rules of evidence or not?, etc

h) Give room for the Committee to make additional rules of procedute as it may deem
appropri4te;

,) Within what period should the Council hear the appeal from the committee?

i) S. 37- what of decisions that have been appealed from but the High Court has
subsequcntly dismissed the appeal ostensibly afflrmrng the decision of the committee
andf or council respectively?

viii) Miscellaneous
a) S.3B: These are substantive ptovisions that should be expanded and brought forward

as some of the principles underpinrung the Brll (Act).
b) S. 39:- this provision is shallorv considenng other operatmg laws such as those

regatding labour and international practice on accreditation of foreign journalists. In
the history of l(enya, foreign media houses, such as the BBC played a big role in the
fight for democracy at a lime that the local media was not equally strong or
facihtated. This space must be seriously protected.

c) S,40- rules should be made by the Council itself.

i"),
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Schedules
A lot of substantive material is put in these schedules. It is imperative therefore that
th:s should be preceded by debates among stakeholders so that they may all own
them. A srudy of other jurisdictions has shown that introducing regulations without
the support of the target group can only lead to early death of such ptoposals. See

for example the history of the Federal Communications Comnrission of the USA
created under the Communicatious fuct,7934.

WAY FORWARD
view of the foregoing, it is our humble vierv that the Bill should be 

"vithdrawn 
to

.,v for more consultations. At the very least it shouid not be passed in its present
rr. Among the things that need urgent attention are the sftucture and ughtening of
3uage of the Bill. Also include a section (s) on 'Offences'.

F.
In
allc
for:
lanl


