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t CHAIRPERSON'S FOR-EWORD

On 2nd August, 2019, the Covernor of Central Bank of Kenya (CBK) published the Central

Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 (Legal Notice No 134 of
2019) in exercise of the power conferred by section 57(l) of the Central Bank of Kenya Act,
Cap 491. The Regulations were received by the Clerk of the National Assembly on llth
September,20lg and tabled before the House on llthSeptember,20lg, being within the

statutory timelines contemplated under section I l(l) of the Statutory Instruments Act.

The Regulationsare intended to operationalise the mortgage refinance legal regime introduced

to the CBK Act (Cap a9l) through the Finance Act, 2018 which amended the CBK Act to
provide for the legal framework for licensing and regulation of the mortgage refinance

business by the Central Bank.

The Committee examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations,2019 against the Constitution, the Interpretations and General Provisions Act
(Cap 2), the Central Bank of Kenya Act (Cap 491) and the Statutory Instruments Act(No 23

of 2013).

Following the scrutiny, the Committee observed that the Regulations generally complied with
all the relevant considerations contained in section l3 of the Statutory Instruments Act except
forRegulation 26 (2) and 42 which are contrary to contrarv to section 13 (m) of the
Statutory Instruments Act as they inappropriately delegate legislative powers to the
Central Bank of Kenya to issue guidelines.Guidelines are statutory instruments within the

meaning of section 2 of the Statutory Instruments Act and if made by the CBK, must be

submitted to the National Assembly for approval.

Reeulation 26 (2)inappropriately delegates legislative powers to the Central Bank of Kenya

to provide in guidelinesother forms and the manner in which a place of business may be

opened, relocated or closed.

Resulation 42inappropriately delegates legislative powers to the Central Bank of Kenya to
issue guidelines on group structures of mortgage refinance companies.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

section l5 (l) of the Statutory Instruments Act, 2013 and Standing Order 210 (4) (b), it is my
pleasure and duty to present to the House the Committee's Report on the Consideration of
the Central Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 (Legal

Notice No.t34 of 20f9)

HON. GLADYS BOSS SHOLLEI CBS MP

Commitlee on Delegated Legislation: Report on the Consideration o/ CBK (Mortgage Refinance Companies)
Regulations,20l9 - kgal Notice I3l of 2019
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r.O PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing

Order No. 210 and is mandated to consider statutory instruments submitted to Parliament

for consideration. The Committee is expected to consider in respect of any statutory

instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument whether

it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to

which it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;

g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory

instrument calls for any elucidation;
i) appears to make some unusual or unexpected use of the power confemed by the

Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined

administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having

been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;

p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.

Commiilee on Delegated kgislation: Report on the Consideration of CBK (Mortgage Refinance Companies)
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1.2 Committee Membership

3. The Committee membership comprises -

Chairperson

Hon. Gladys Boss Shollei CBS MP

Uasin Gishu County Woman Representative

Jubilee Party

Vice- Chairpenson

Hon. Fatuma Gedi, MP
Wajir County Woman Representative

Party for Development and Reforms

Hon. WaihenyaNdirangu, MP
Roysambu Constituency

Jubilee Partv

Hon. Alice Wahome, MP,
Kandara Constituency

Jubilee Partv

Hon. Robert Mbui, MP
Kathiani Constituency,

Wiper Democratic Movement -Kenva

Hon. Daniel Maanzo, MP
Makueni Constituency

Wiper Democratic Movement -Kenva

Hon. MuriukiNjagagua, MP
Mbeere North Constituency
Jubilee Partv

Hon. Timothy Wanyonyi, MP
Westlands Constituency

Orange Democratic Movement

Hon. RonaldTonui, MP
Bomet Central Constituency
Jubilee Partv

MEMBERS

Hon. William Kamoti, MP
Rabai Constituency

Orange Democratic Movement

Hon. Martha Wangari, MP
Gilgil Constituency

Jubilee Partv

Hon. Gideon Mulyungi, MP
Mwingi Constituency

Wiper Democratic Movement - Kenya

Hon. William KassaitKamket, MP
Tiaty Constituency

KAIYU

Hon. (Dr.) Wilberforce Oundo, MP

Funyula Constituency

Orange Democratic Movement

Hon. George G. Murugara, MP
Tharaka Constituency

Democratic Partv

Hon. Jennifer Shamalla, MP

Nominated

Jubilee Partv

Comntittee on Delegated Legislation: Report on the Consideration of CBK (Mortgage ReJinance Companies)
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Hon. Munene Wambugu, MP
Kirinyaga Central Constituency

Jubilee Partv

Hon. MuturiKigano, MP

Kangema Constituency

Jubilee Partv

Hon. Patrick Kariuki Mariru, MP

Laikipia West Constituency

Jubilee Partv

Hon.Tindi Mwale, MP

Butere Constituency

Amani National Congress

Hon. Alfred W. Sambu, MP

Webuye East

Amani National Consress

Hon. Abdi KoropuTepo, MP

Isiolo South Constituency

Kenva Patriots Parfv

Hon. Sammy Seroney, MP
Nominated

Wiper Democratic Movement - Kenva
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim

Senior Clerk Assistant (Team kader)

Mr. Jimale Mohamed

Second Clerk Assistant

Mr. Wilson Dima Dima

Principal Legal Counsel

Mr. JosphatMotonu

Fiscal Analyst I

Ms. Anne NjeriKigoro
Research Offcer III

Ms. Winnie Kiziah

Media Relations Oflicer II

Mr. AnthonyWamae

Serjeant at Arms

Mr. Charles Ayari

Supe ri te nde nt of E lectronics

Ms. Mary Otieno

Ofice Superintendent
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2.0 CONSIDERATION OF THE CENTRAL BAIIK OF KENYA (MORTGAGE

REFINANCE COMPANIES) REGT LATIONS, 2019

2.1 Introduction

5. The Central Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 were

made by the Governor of Central Bank of Kenya pursuant to section 57( I ) of the Central

Bank of Kenya Act, Cap 491 .

6. The Regulations were published in the KenyaGazetle vide Legal Notice No 134 of 2019

on 2nd August, 2019. They were received by the Clerk of the National Assembly on I ls
September, 2019 and tabled before the House on I lthSeptember, 2019,

2.2 Purpose of the Regulations

7. The Central Bank of Kenya (Mortgage Refinance Companies) Regulations,2019 are

intended to operationalise the mortgage refinance legal regime introduced to the CBK

Act through the Finance Act, 2018. The Finance Act amended the CBK Act to provide

for the legal framework for licensing and regulation of the mortgage refinance business

by the Central Bank.

2.3 Enabting Provision of the Central Bank of Kenya Act, Cap 491

8. Section5T(1)of theCentral Bankof Kenya Act(Cap49l)providesthattheBankmay
make regulations, issue guidelines, circulars and directives for the purpose of giving

effect to the provisions of the Act and generally for the better carrying out of the objects

of the Bank under the Act.

2.4 Overview of the Regulations

9. Part I contains the preliminary provisions including the citation and interpretation

provisions.

10. Part ll(Mortgage Refinance Business):Regulation 3provides for and lists authorized

activities in the mortgage refinance business and the penalties for any person who

contravenes this provision.

11. Part III (Licensing)provides for licensing guidelines and requirements in the mortgage

refinance business as follows -
(i) Regulation 4 provides for the conditions to be met by a mortgage refinance

company before application for a licence. The regulation also makes provision

for the process of application for a licence in the prescribed form, requisite

information and the accompanying documents.

(ii) Regulation 5 provides for the factors to be considered by Central Bank in
granting a licence. CBK is to grant a licence within 90 days of application.

(iii) Regulation 6 prohibits the transfer, assignment or encumbrance of a licence.

(iv) Regulation 7 provides for the suspension or revocation of licence.

(v) Regulation 8 guides amalgamations and transfer of assets and liabilities of a
mortgage refi nance company.

Commiuee on Delegated l*gislation: Reporl on lhe Consideration of CBK (Morlgage ReJinance Conpanies)
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12.Part lV(Governance)provides for the governance of mortgage refinance companies as

follows -
(i) Regulation 6 requires mortgage refinance companies to comply with corporate

governance requirements issued by the Central Bank (CBK Prudential
Guide I ines on Corporate Gove rnance);

(ii) Regulations l0 to 20 provide for the management of mortgage refinance
companies including management boards, the chief executive officer, and
committees of the company (Audit Committee, Credit Committee and Assets
Committee);

(iiD Regulation 2l provides for a25 per centum shareholding limit, save for the case

of a publicentity or a multilateral development bank;

(iv) Regulation 22 provides the setting of shareholder rules by shareholders of the
company while Regulation 23 provide for maintenance of records;

(v) Regulation 25 prohibitsmortgage refinance companies from engaging in
reckless and fraudulent activities; and

(vi) Regulations 26 and 27 provide guidelines on places of business and the use of
agents by mortgage refinance companies respectively.

13. Part V(Loans)provides the guidelines and conditions for the extension of loanVcredit by
mortgage refinance companies to primary mortgage lenders.

14. Part VI(Risk Classification and Provisioning of Loans)makes provisions for risk
classification and provisioning of loans by mortgage refinance companies.

15. Part Vll(Capital Requirements and Liquidity of Management)makes provision for
capital requirements and liquidity management of mortgage refinance companies.

16. Part lX(Internal Controls)requires the development and maintenance of internal
control systems and activities by mortgage refinance companies. Regulations 45 and 46
provide guidelines on internalaudit and audit plan respectively.

17. Part Vlll(Reporting Requirements)provides for reporting and monitoring
requirements, information sharing and forms of accounts to be maintained as follows -

(i) Regulation 55 speaks to the powers of the Central Bank to issue directions to a
mortgage refinance company that is being conducted in a manner contrary to the

law.

(ii) Regulation 56 speaks to CBK's power to intervene in management of a

mortgage refi nance company.

(iii) Regulation 57 provides for sanctions imposed by CBK.

(iv) Regulation 58 provides guidelines for voluntary liquidation.

18. The Regulations also provide five Schedules as follows -
(i) First Schedule: Capital Requirements for Mortgage Refinance Companies
(ii) Second Schedule: Criteria for Determining Professional and Moral Suitability

Committee on Delegated Legislalion: Reporl on the Consideration of CBK (Mortgage ReJinance Conpanies)
Regulations, 2019 - kgal Notice 134 of 2019 J



(iii)Third Schedule:
(iv)Fourth Schedule:
(v) Fifth Schedule:

Committees

Forms

Fees

Conduct of Business and Affairs of a Board and Board

2.5 Scrutiny of the Instrument

19. With the Regulations having been published on 2nd August, 2019, received by the Clerk

of the National Assembly on I ltl' September, 2019 andtabled before the House on llth
September, 2019 and subsequently transmitted to the Committee for consideration. The

Committee scheduled the business on l91h November, 2019.

20. The Committee examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations, 2Ol9 against the Constitution, the Interpretations and Ceneral Provisions

Act (Cap 2), the Central Bank of Kenya Act (Cap 491) and the Statutory lnstruments

Act (No. 23 of 20i,3).

3.0 COMMITTEEOBSERVATIONS

21. The Committee observed THAT -
(i) Statutorv Timelines- section 11 of the SI Act: The Regulations were submitted to

the National Assembly within the statutory timelines contemplated under section

ll(l) of the Statutory Instruments Act having been published.on 2ndAugust, 2019,

received by the Clerk of the National Assembly on I lth September, 2019 and tabled

before the House on the same date.

(ii) Consultation / Public narticipation: Articles l0 and ll8 of the Constitution,

section 5,54 and the Schedule to the Act and Standing Order 210 require the

regulation-making authority to conduct public participation and sufficient

consultation with the stakeholders and persons likely to be affected by the

regulations.

The regulation making authority submitted vide its Explanatory Memorandum that

the Central Bank of Kenya published a draft of the Regulations on its website in

February 2019 and invited comments from interested parties including stakeholders

and the general public.

TheCBK submitted that it collected, collated, considered and incorporated in the

draft regulations the views of the public and key stakeholders such as commercial

banks, microfinance banks, SACCOs and the National Treasury. The Regulations

were then submitted to the Attorney General for final drafting and publication.

(iii) Reeulatory Imnact Statement:Sections 6,7, and 8 of the Act requires the

regulation-making authority to carry out a Regulatory Impact Assessment and

submit to Parliament a Regulatory Impact Statement if the proposed regulation has

significant cost or impact to the community or a section of the community.

Committee on Delegated Legislalion: Reporl on lhe Consideration of CBK (Mortgage ReJinance Conpanies)
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The regulation making authority did not conduct a regulatory impact assessment or

submit a regulatory impact statement.

(iv) Contrarv to section 13 (m) of the Statutory Instruments Act, the

Regulationsinappropriately delegates legislative powers as demonstrated below -
a) Regulation 26 (Z)gives the CBK power to provide in guidelines other forms

and the manner in which a place of business may be opened, relocated or

closed; and

b) Regulation 42gives CBK power to issue guidelines on group structures of
mortgage refi nance comPanies.

(v) There is a @ where Part IX precedes Part VIII.

4.0 COMMMTEE RECOMMENDATION

22.Having examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations ,2019 against the Constitution, the Interpretations and Ceneral Provisions

Act(Cap 2),the Central Bank of Kenya Act (Cap 491) and the Statutory Instruments

Act (No. 23 of 2013),the Committeerecommends that, pursuant to Standing Order 210

(4) (b),the House annuls Regulation 26 (2) and Regulation 42 as they contravene

section 13 (m) of the Statutory Instiuments Act, 2013 by inappropriately

delegating legislative powers to the Central Bank of Kenya to issue guidelines.

2t- //,Dl7c Date.Signed

HON. GLAD BOSS CBS, MP

(cHATRPERSOT9
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ANNEXURES

1. Adoption List

2. Legal Notice No. 134 of 20l9and Explanatory Memorandum

3. Committee Minutes
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION SCHEDULE

Report on the Consideration of Central Bank of Kenya (Mortgage Refinance
Companies) Regulations, 2019

We, the undersigned, hereby affix our signatures to this Report to affirm our

approval:

DATE:

SIGNATI.'REHON. MEMBER

1.
Hon. Gladys Boss-Shollei CBS MP (Chairpetson)

2.
f{on. Fatuma Ali Gedi, MP (Vice Chairpetson)

3. E{on.Isaac \Paihenya Nditangu, MP

4. Hon. Robert Mbui, MP

5 EIon. Alice l9ahome, MP

_t\
6. FIon. Daniel Maanzo, MP

7 FIon. Muduki Niagagua, MP

fta8. Hon. Martha \Wangad, MP

9 Hon. Timothy Wanyonyi, MP

10 FIon. Villiam Kamoti Mwamkale, MP

11. Hon. Patdck Kariuki Mariru, MP

12. FIon. Ronald Kiprotich Tonui, MP

13. Hon. William Kassait Kamket, MP

14. Hon. Munene Wambugu, MP

15. FIon. Geotge Gitonga Murugata, MP

fiAG(t6 Hon. Jennifet Shamalla, MP

t Jt7 F{on. Mututi Kigano, MP

18 FIon. (Dr.) Wilberforce Oundo, MP

t9 Ffon. Sammy Seroney, MP \

20. Hon. Tindi Mwale, MP

-l^
2t Hon. Gideon Mulyungi, MP

r422. Hon. Abdi Tepo, MP

23. Hon. Alfted Sambu, MP



MINUTES OF THE 66TH SITTING OF THE COMMITTEE ON DELEGATED
LEGISLATIoN HELD oN TUESDAY, t9r'NovEMBER, z0t9 AT 11.30 A.M. IN THE
SMALL DINING ROOM, NEW WING, MAIN PARLIAMENT BUILDINGS

PRESENT

a

l. The Hon. F'atuma Gedi, MP
2. The Hon. George Murugara, MP
3. The Hon. Patrick Mariru, MP
4. The Hon. Timothy Wanyonyi, MP
5. The Hon. Waihenya Ndirangu, MP
6. The Hon. Robert Mbui, MP
7. The Hon. Ronald Tonui, MP
8. The Hon. Muturi Kigano, MP
9. The Hon. Gideon Mulyungi, MP
10. The Hon. Kamoti Mwamkale, MP
I l. The Hon. Munene Wambugu, MP
12. The Hon. Jennifer Shamalla, MP
13. The Hon. Sammy Seroney, MP
14. The Hon. Abdi Koropu Tepo, MP
15. The Hon. Kassait Kamket, MP

ABSENT WITH APOLOGY

l. The Hon. Gladys Boss Shollei CBS MP
2. The Hon. (Dr.) Wilberforce Oundo, MP
3. The Hon. Daniel Maanzo, MP
4. The Hon. Martha Wangari, MP
5. The Hon. Muriuki Njagagu4 MP
6. The Hon. Alice Wahome, MP
7. The Hon. Tindi Mwale, MP

ABSENT

The Hon. Alfred Sambu, MP

IN-ATTENDANCE

National Assembly Secretariat

l. Mr. Jimale Mohamed

. 2. Mr. Dima Dima
3. Mr. Anthony Wamae

4. Mr. Charles Ayari
5. Ms. Millicent Ondeche

Vice Chairperson
(Chairing)

Chairperson

Second Clerk Assistant

Principal Legal Counsel

Serjeant at Arms
Superintendent of Electronics (Audio)

Legal intern
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MIN.NO. INNCDLI2O19/386 PRAYERANDPRELIMINARIES

Pursuant to Standing Order 188, the Members present unanimously elected Hon. George

Murugara, MP, to chair the meeting. He thereafter called the meeting to order at 11.35 a'm.

followed by the Prayer.

MIN.NO. INNCDLI}OIII3r7 ADOPTION OF THE AGENDA

The Committee adopted the Agenda for the meeting without amendments.

MIN.NO. INNCDLI}OI9/388 CONFIRMATION OF MINUTES OF THE

PREVIOUS SITTING

Minutes of the 65th sitting held on l4u'November,20l9 were read and confirmed as true a record

of the proceedings having been proposed by Hon. Sammy Seroney, MP and seconded by Hon'

Ronald Tonui, MP.

MIN.NO. INNCDLIaO19/389 MATTERSARISING

The Vice Chairperson disputed allegations of her frequent absence from Committee meetings.

She requested the secretariat to submit summary of Members' attendance of meetings to prove

the actual position.

MIN.NO. /NA/CDL/2OLLI39O CONSIDERATION OF THE CRITERIA FOR THE

DETERMINATION OF THE ELECTRICITY

REBATE, 2019 BY THE MINISTRY OF ENERGY

IJNDER THE INCOME TAX ACT (CAP 470)

The Committee was informed THAT -
(l) Section l5 of the lncome Tax Act (Cap 470)was amended through the Finance Act,20l8

to include in the procedure for ascertainment of taxable income, the requirement that in

computing for a year of income the gains or profits chargeable to tax, there should be

deducted, inter alia- ... *thirty percent of electricity cost incurrecl by manufacturers in

addition to the normal electricity expense, subject to conditions set by the Ministry of
Energi'.

(2) The Cabinet Secretary, in publishing Legal Notice number 132 of 3l't July 2019 in which

the Ministry of Energy issued conditions lset out in the schedule in the Noticel for the

reduction of an additional 30% of electricity costs incurred by manufacturers, was indeed

performing a siaiutoi/ obligation mandated by section l5(2) (ab) of the lncome Tax Act

(as amended by the Finance Act,2018).

Projected lmpact of the Rebate Programme to the manufacturing sector

l. The various categories of industrial consumers will have their current unit costs reduced

considerably.

Z. Based on projected tax payable by manufacturers in the large taxpayers' offrce in the

financial year 2018/21lg,the total impact on tax payable would reduce considerably.

a
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3. The effect of the profits for the firms will vary from sector to sector e.g in the cement

industry would save 5-8%o on the taxable income.

4. The electricity rebate will enhance competitiveness of Kenya products in the region

hence reduction of cement prices by 5%o, steel products by 7.sYo, and textile by about 3%.

5. Increase in GDP contributionby 1.6% due to low cost of production of goods due to the

30% rebate.

Committee Observations

(a) The Cabinet Secretary published LN. No. 132 2019 in which the Ministry of Energy

issued conditions for the reduction of an additional 30% of electricity costs incurred by

manufacturers is performing a statutory obligation mandated by section l5(2) (ab) of the

Income Tax Act (as amended by the Finance Act, 2018).

(b) The Legal Notice was issued for information of the general public that the Cabinet

Secretary had conducted the statutory obligation mandated under the Income Tax Act.

(c) Statutory timeline - the Legal Notice was submitted to the National Assembly within
the statutory timeline contemplated under section I l(1) of the Statutory lnstruments Act
(No 23 of 2013) having been published on the 3l't of July, 2019 and tabled on the l0th of
September,2019.

(d) The accompanying Explanatory Memorandum provides for the introduction and full
background of the provisions, formulae and items contained in the Legal Notice.

(e) Consultation outcome - The Technical Working Group which made a presentation to

various cabinet secretaries and has since been expanded to implement the rebate

prografirme comprises of-

i. Ministry of Energy vii. Kenya National Bureau of
ii. Industry, Trade and Cooperatives Statistics

iii. Energy Regulatory Commission viii. Kenya Institute for Policy

iv. Kenya Power Company Research and Analysis

v. Kenya Association of ix. Kenya Electricity Transmission

Manufacturers Company Ltd.(KETRIACO)
vi. Kenya Revenue Authority x. Office of the Attorney General

Committee Resolution

Having examined Legal Notice No. 145 of 2019 relating to the Criteria for the Determination of
the Electricity Rebate, 2019 by the Ministry of Energy under the Income Tax Act (Cap 470),the

Committee satisfied itself that the said statutory instrument is in accord with the Constitution, the

lnterpretations and General Provisions Act (Cap 2), Income Tax Act (Cap 470) and the Statutory

Instruments Act (No 23 of 2013), pursuant to rvhich it is made and approved it.

The decision to approve the aforementioned Legal Notice was proposed by Hon. Jennifer

Shamalla, MP and seconded by Hon. Abdi Koropu Tepo, MP.

3lPage



MIN.NO. /NA/CDL/2 OIgI3gI CONSTDERATION OF THE CENTRAL BANK OF

KENYA (MORTGAGE REFINANCE COMPANIES)

REGULATIONS, 2019

The Committee was informed THAT -
l) The Central Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 were

made by the Governor of Central Bank of Kenya pursuant to section 57(1) of the Central

Bank of Kenya Act, Cap 491.

2) The Regulations were published in the Kenya Gazettevide Legal Notice No 134 of 2019

on 2nd .Lugust, 21lg.They were received by the Clerk of the National Assembly on 1lth

September,20lg and tabled before the House on I lft September, 2019,

3) The Regulations are intended to operationalise the mortgage refinance legal regime

introduced to the CBK Act through the Finance Act, 2018. The Finance Act amended the

CBK Act to provide for the legal framework for licensing and regulation of the mortgage

refinance business by the Central Bank.

4) Section 57 (1) of the Central Bank of Kenya Act (Cap 491) provides that the Bank may

make regulations, issue guidelines, circulars and directives for the purpose of giving

effect to the provisions of the Act and generally for the better carrying out of the objects

of the Bank under the Act.

Overview of the Regulations

l. Part I contains the preliminary provisions including the citation and interpretation

provisions.

2. Part II (Mortgage Refinance Business): Regulation 3 provides for and lists authorized

activities in the mortgage refinance business and the penalties for any person who

contravenes this provision.

3. Part III (Licensing) provides for licensing guidelines and requirements in the mortgage

refinance business as follows -
(i) Regulation 4 provides for the conditions to be met by a mortgage refinance

company befori application for a licence. The regulation also makes provision for

the process of application for a licence in the prescribed form, requisite information

and the accompanying documents.

(ii) Regulation 5 provides for the factors to be considered by Central Bank in granting a

licence. CBK is to grant a licence within 90 days of application.

(iii) Regulation 6 prohibits the transfer, assignment or encumbrance of a licence.

(iv) Regulation 7 provides for the suspension or revocation of licence.

(v) Regulation 8 guides amalgamations and transfer of assets and liabilities of a

mortgage refinance company.

4. Part IV (Governance) provides for the governance of mortgage refinance companies as

follows -

t
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(i) Regulation 6 requires mortgage refinance companies to comply with corporate
governance requirements issued by the Central Bark (CBK Prudential Guidelines
o n Corporate Governance);

(ii) Regulations l0 to 20 provide for the management of mortgage refinance companies
including management boards, the chief executive offrcer, and committees of the
company (Audit Committee, Credit Committee and Assets Committee);

(iii) Regulation 21 provides for a 25 per centum shareholding limit, save for the case of
a public entity or a multilateral development bank;

(iv) Regulation 22 provides the setting of shareholder rules by shareholders of the
company while Regulation 23 provide for maintenance of records;

(v) Regulation 25 prohibits mortgage refinance companies from engaging in reckless
and fraudulent activities; and

(vi) Regulations 26 and 27 provide guidelines on places of business and the use of
agents by mortgage refinance companies respectively.

5. Part V (Loans) provides the guidelines and conditions for the extension of loanVcredit by
mortgage refinance companies to primary mortgage lenders.

6. Part VI (Risk Classification and Provisioning of Loans) makes provisions for risk
classification and provisioning of loans by mortgage refinance companies.

7. Part VII (Capital Requirements and Liquidity of Management) makes provision for
capital requirements and liquidity management of mortgage refinance companies.

8. Part IX (Internal Controls) requires the development and maintenance of internal control
systems and activities by mortgage refinance companies. Regulations 45 and 46 provide
guidelines on internal audit and audit plan respectively.

9. Part VIII (Reporting Requirements) provides for reporting and monitoring requirements,

information sharing and forms of accounts to be maintained as follows -
(i) Regulation 55 speaks to the powers of the Central Bank to issue directions to a

mortgage refinance company that is being conducted in a manner contrary to the
law.

(ii) Regulation 56 speaks to CBK's power to intervene in management of a mortgage
refinance company.

(iii) Regulation 57 provides for sanctions imposed by CBK.

(iv) Regulation 58 provides guidelines for voluntary liquidation.

10. The Regulations also provide five Schedules as follows -
(i) First Schedule:
(ii) Second Schedule:
(iii)Thtud Schedule:
(iv)Fourth Schedule:
(v) Fifth Schedule:

Capital Requirements for Mortgage Refinance Companies
Criteria for Determining Professional and Moral Suitability
Forms
Fees

Conduct of Business and Affairs of a Board and Board Committees
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Committee Observations -
The Committee observed THAT -

(i) Statutory Timelines - section ll of the SI Act - The Regulations were submitted to

the National Assembly within the statutory timelines contemplated under section I l(1)

of the Statutory Instruments Act having been published on 2nd August,2Ol9, received

by the Clerk of the National Assembly on lltl'September,2019 and tabled before the

House on the same date.

(ii) Consultation / public participation - Articles l0 and I l8 of the Constitution, section

5, 5A and the Schedule to the Act and Standing Order 210 require the regulation-

making authority to conduct public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority submitted its Explanatory Memorandum that the

Central Bank of Kenya published a draft of the Regulations on its website in February

2019 and invited comments from interested parties including stakeholders and the

general public.

The CBK submitted that it collected, collated, considered and incorporated in the draft

regulations the views of the public and key stakeholders such as commercial banks,

microfir.rance banks, SACCOs and the National Treasury. The Regulations were then

submitted to the Attorney General for final drafting and publication.

(iii) Reliilatory Impact Statement- Sections 6, 7, and 8 of the Act requires the regulation-

making authori6r to carry out a Regulatory impact Assessment and submit to Parliament

a Regulatory Impact Statement if the proposed regulation has significant cost or impact

to the community or a section of thetommunity. .-...
The regulation making authority did not conduct a regulator! impact assessment or

submit a regulatory impact statement.

(iv) Contrary to section 13 (m) of the Statutory lnstruments Act, the Regulations

inappropriatelydelegateslegislativepowers'is.demonstratedbelow- -'

a) Regulation ZG Q) gives the CBK power to provide in guidelines other forms

and the manner in which a place of business may be opened, relocated or closed;

and

b) Regulation 42 gives CBK power to issue guidelines on group structures of
nrortgage refinance conrPanies.

(v) There is a minor drafting error where Part IX precedes Part VI[I.

Committee Resolution

Having examined the Central Bank of Kenya (Mortgage Refinance Companies) Regulations,

2019 against the Constitution, the lnterpretations and General Provisions Act (Cap 2), the

Central Bank of Kenya Act (Cap 491) and the Statutory [nstruments Act (No. 23 of 2013),the

Committee resolved to annul Regulation 26 (2) and Regulation 42 as they contravene section

t
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a
13 (m) of the Statutory Instruments Act, 2013 by inappropriately delegating legislative

powers to the Central Bank of Kenya to issue guidelines.

The decision to annul part of the Regulations was proposed by Hon. Jennifer Shamalla, MP and

seconded by Hon. Abdi Koropu Tepo, MP.

MIN.NO. INNCDLIaOI9I3q} ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE KENYA CIVI
AVIATION REGULATIONS 2OI8

The Committee adopted the Report the Consideration of the Kenya Civil Aviation Regulations

2018. The decision was proposed by Hon. Kamket Kassait, MP and seconded by Hon. Robert

Mbui, MP.

MIN.NO. INNCDLIaOIqI3q3 ANY OTHER BUSINESS

The following issues were raised-

a) Breakfast meeting with the Law Sociefy of Kenya

The Committee was reminded about the breakfast meeting to be hosted by the Law Society of
Kenya at the Fairview Hotel at7.30am.

b) Pending Business before the Committee

The Committee raised concern that the secretariat was not prioritising pending business that

requires urgent attention. The Committee pointed out that this comprises conferment with the

regulation making authority.

MIN.NO. INNCDLIaOI9I394 ADJOURNMENT

There being no other business, the meeting was adjourned at 12.35 p.m. until Thursday, 2itt
November,2019 at I 1.30 a.m.

It' /('6lf
Signed: Date:

HON. GLADYS BOSS SHOLLEI CBS MP

(cHATRPERSOT9
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22- Sharcholder rules.

23- Records.

24- Confidentidity.

25- Reckless and haudulcnt actiYilies.

26- Places of busine.ss.

27- Use of agcnts

PART V _ LOANS

28- Crcdit extcnsions.

29- Qual ified collateral.

PART VI _ RISK CLASSIFJCATION AND PROVISIONING OF
LOANS

30-Loan rcview function of a mortgage refinance comPany'

3l-Review of assets and reporting.

32-Review and classification of loans.

33- Loan provi.sioning.

34- Classification of renegotiated or restructurcd loans'

35- Limit on intcrest recovcrable from non-performing loons'

36- Write-off of loans.

PART VII _ CAPITAL REQUIREMENTS AND LIQUIDITY
MANAGEMENT

37- Capital adequacy.

38- Liquidity m:rnlgcment.

3$- Liquidity risk managemcnt plan.

4G-Risk management.

4 l- Market risk.

42- Group structurc.

43- hohibitcd activitics.

PART IX _ INTERNAL CONTROLS

4zl-- lnternal contrcls.

45-lntcrnal audil.

46-Auditplan. . F _.

PART' vut -r{-leonrtnc REQ UIREM ENTS

47- Examinatioirs.

48- Reporting rcquircmcnts' on-site and off'sitc monitoring'

49- Financial Ycar'
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5G- Appointmcnt of cxtcrnd auditor.

5 l- Form of accounts.

52-Accounts to bc cxhibitcd.

53- Uniform undcrwrlting standards'

56- Information sharing.

55- Powcrg of thc Bank to iszuc directions.

56- Powcr to intcrvcnc in managcmcnt-

57- Sanctions.

5&- Voluntary liquidation.
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THE CENTRAL BANK OF KENYA ACT

(Cap.491)

IN EXERCISE of thc powcrs confcrrcd by 57 (l) of thc Ccntral

Bank of Kcnya Act. thc Ccntral Bank of Kenya makcs the following
Rcgulations-

THE CENTRAL BANK OF KENYA (MORTGAGE REFINANCE

COMPANIES) RECULATIONS' 20 I 9

PART I_ PRELIMINARY PROVISIONS

l. These Rcgulations may bc citcd as .the Central Bank of

Kenya (Mortgage Rcfinancc Companies) Regulations' 20 l9'

2. [n thcse Rcgulations, unless thc context othcrwise requires-

"Act" means thc Central Bank of Kenya Act;

..asscrsandliabilitiescommittce''meansanasscEandliabilitics

managcment committcc of thc board of a mortgage rcfinance company;

"associate" means-

(a) in dation to a company or other body corporatc-

(i) it.s holding company or its subsidiary:

(ii) a subsidiary of ia holding comPany:

(iii) a holding company of its subsidiary;

(iv) its non-opcrating hokling comPany as is subsidiary:

(v) a subsidiary of a non-operating holding comPany;

(vi) a significant sharcholder to that company; and

(vii) any pcrson rvho controls the company or body

corPoratc whethcr alonc or with his associates or with

its associates:

(b) in rclation toan individual-

(i) anY mcmbcr of his familY:

Providcd that a Person shall bc decmcd to be a mcmber

of a family if hc is thc parcnt. sPousc, brothcr' sistcr'

child. unclc. aunt, ncphcw, niecc, stcpfather. stePmothcr'

stcpchitd and adoptcd child of thc Pcrson concerned' and

in iase of an adoptcd child his adoptcr or adoptcrsi

(ii) any comPany or ottcr body corPoratc controlled dirccrly' ' 
ortindir".tlyby the individual whcther alone or with his

associates;

"Bank" mcans thc Ccntral Bank of Kcnya;

"board" means the board of a mortgage refinancc comPany;

"capital" means paid-up sharc capital;

Citstion.

lntcrprcotion.

Cap.488.
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"corc capital" mcrns Pcrmlnent sharcholdcn'cquiry in thc form
of issucd rnd fully paid-up sharcs of common stock plus rll discloscd
rcscrvcs, tcss goodwill or rny o&cr intangible asscts;

"Cabinct Secrcury" mcans thc Cabinet Secrctary rcsponsiblc for
mattcrs relating to financc;

"crpital martcts" mcans that part of thc Ftnancid syscm
concerned with raising funds for investment by dcding in sharcs.
bonds, and othcr long-term invcstmcnts;

"chicf cxecutivc officcr" mcaru thc chicf cxccutive officer of r
mortgagc rcfi nance cornpany ;

"control" includcs-

(a) thc ebility m influcnce, whether dircctly or indircctly, thc

composition of thc board of directors of a company or any

other body corporatci or

(b) holding, dircctly or indircctly, whcthcr pcrsondly or through
a holding company or subsidiarics thcrcof, or in any othcr
way, rn sggrcgrtc of nrenty Pcr ccntum or morc of thc
voting powcr of a company or body corPoriltc, whcthcr
alone, with associatcs or with othcr associatcs of thc
company or body corporatc,

"corporate governance" mcans the Pnrccss and structure uscd to
dircct and manrte the busincss rnd effairs of a company towards
enhancing busincss prospcrity and corporate accountability with the
ukimatc objectivc of rcalizing long-tcrm sharcholdcr valuc, whilst
tlking account of thc intcrcsts of othcr stakcholdcrc;

"cligiblc mortgegc" mcans a mortgagc that mccts thc critcria
under fic cligibility standards as mry bc sct by 8 mortgagc refinance
company rnd approvcd by thc Ccntral Benk;

"lcvcrege" mcans thc usc of dcbt b financc oPcrations;

"long tcrm financing" mcans r loan with e maturity of morc than
One yC'.rr;

"mortgagc" means r loan to purchasc a rcsidcntial house;

"mortgagc rcfinancc company" mcans r non-dcposit taking
company csablished undcr thc Comprnies Act, 2015 and licenscd by No. lTof 2015.

thc Bank to conduct mortgrgc rcfinance busincss;

"multi-latcral dcvclopmcnt banks" includc-

(a) drc Inrcmedond BanL for Rcconstruction and Dcvelopmcnt;

(b) thc Intcr-Amcricrn Dcvclopment Brnk;

(c) ttrc Asian Dcvclopment Buft;
(d) thc African Dcvclopmcnt Brnk;

(c) thc Europcan Invcstmcnt Bankl and

639



1

t
64 K enya S ubs idiary Le g is I ation, 20 I 9

(l) Othcr multi-tateral dcvclopmcnt banks in which Gl0
countries (Bclgium, Nethcrlands, Canada. Swcden, France,

Switzerland, Gcrmany, United Kingdom, Italy, Unitcd Starcs and

Japan) a,rc sharcholding members;

"primary mortgagc lcnder" means an entity involvcd 
. 
in

mortgage finance inituOing liccnscd banks, microfinance banks,

Saviigiand Credit Co-operativc Socicties and any ottrcr cntiry that thc

Bank may by notice in the gazctte dcclare;

"quolificd collateral" mcens I collateral that mects underwriting

standards set out by thc law and thc mongage refinance company, and

approvcd by the Cenral Bank for thc PurPose of granting a loan to a

primary mortgagc lender;

"significant shareholder" means a Pcrson, other than thc

gor.rnme-nt or a public cntity who holds. dircctly or indircctly, or
6thcrwisc has a bcneficial inteiest amounting to ten Pcr ccnt or morc of
the sharc capital of r mortgage refinance comPany;

"senior officcC' mcans a person who mansSes or controls an

entiry, and includes-

(a) thc chief executivc ofFtcer. deputy chief cxecutivc officcr,
chicf operating ofticer. chief financiel officer' sccrctlry to
the board of dircctors, trelsurert chief intcrnal ruditor, or

mrnaEcr:

(b) a person rvith a simitar lcvel of position or responsibilitics as

a pcrson describcd in paragraph (a);

"subordinated debt" inctudes issued and paid-in unsccurcd

subordinated debt instnrmens (debt equity, lines of crcdit, bonds'

commercial paper or loan capital) having an original mlturity of at least

fivc yeais and-

(a) principrl should be rePayrblc aftcr at lcast frvc years;

(b) during thc last fivc yenrs to maturity, a cumulative discount- 
lamoiization) factoi of twenty Pcr ccnt Per annum will bc

applicd to rcflect thc diminishing valuc of thcse instruments

as a continuing sourcc of strength;

(c) the amount included for capital adequacy calculations is

limitcd to fifry pcr cent of corc capital;

"supplemcntary capital" means subordinated debt, general

provisioni ivhich ari held against future and prescntly unidentiftcd

iosses that uc frccly available to meet tosses which subscquently

matcrialize, ond rcvaiuation rescrvcs on busincss prcmises which arise

periodically from indcpendent valuation of such prcmiscs. and any

other form of capitd as may be determined from time to timc by the

Ccntral Bank; and

"total capital" mcans thc totel sum of core crpital and

supplemcntary capital.
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PART II _ MORTGAGE REFINANCE BUSINESS

3. (l) A mortgage refinance comPany shrll engege in the

following rctivities-

(a) refinancing orpurchasing of eligible mortgagc loans:

(b) invcsrncnt in debt securities issued by dre Govemmcnt of
Kcnya or any guannteed debt;

(c) providing fully sccured long !eq1 -finrncing to primary

mortgagc lendcrs for financing of eligible mongtges:

(d) issuing bonds, notes rnd other financirl insruments for
purpoies of mecting its objcctivcs; and

(e) other sctivities 8s may be dctermined by tlre Bank from time
to time.

(2) Any pcrson who contravcnes the provisions of this rtgulation
.u.rits 

"n 
nfiin.. and is liable, on conviCtion to r fine not excecding

five hundred thousand shillings, or to imprisonment for a terrn not
exceeding tlrrce yeus, or to both.

PARTIII _ LICENSING

4. (t) A mortgrge reftnutcc comPany shdl not apply for a

licence kr conduct mortglge rcfinance business, unlcss the comPany-

(a) is a comPsny incorpontcd under the Companies Act' 2015;

(b) mects the capital adequacy requirements set out in the First
Schedule; and

(c) ensure thrt its significlnt sharcholdcrs, dircctors and senior

officcrs mect thJfit and propcr critcria set out in rtre Second

Schedule.

(2) An appliotion for a ticcnce under sub-rcgulrtion (l) shall bc

made in the Fiim CBK MRC l-l iet out in the Third Schedule and

accompanied by-
(e) a duly complcted "ftt and propcr" fgrm for Proggscd-' 

signifLant sharcholders, directors, chief oxecutive ofticer
rn? other senior offtcers in form CBK MRC l-2 set out in
thc Third Schcdule;

(b) names end addrcsses of the shareholdcrs of the company in
form CBK MRC I -3 set out in the Third Schedule;

(c) proof of payment of the application fec sct out in the Fourth

Schedule;

(d) a certificd copy of the certiFrcate of incorporation of the

mortSagc r"finence comPlny from hc Registrar of
Companies; and

(e) a certified coPy of the Mcmorandum and Articles of
Association of the mortgege rcfinence comPany'

(3) An apptiont under this regulation shall submit thc following
additionel information-

Authorizcd
rctivities,

Applicetion for r
liccncc.

No. l7 of20l5.
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(u) a ccnified crlpy of the Mcmorandum and Articles of
Asstrciation of-any corPorate body that ProPoses to have a

significant shareh<llding in thc mortgage refinancc comPanyl

(b) a ccrtificd copy of the constitutivc documents of an

unincorporatcd'Pcrson that proposes to havc a significaut
sharcholding in thc mort8,agc rcfinrncc comPany;

(c) a description of thc accounting systcm and the information- 
and communication tcchnology to be uscd in the operations

of thc mortgagc refinaucc comPanYi

(d) thc oryanization chart, number of cmployees, positions and

job dcscriptiorts of senior officers;

(e) description of intcmal control procedures that the mortgage

rcfinance comPany shall imPlement:

(f) description of sharcholders, board and scnior officers aud

stot"gy for the successful operation of the applicant;

(g) dcscriPtion of any intendcd products and scrvices which the

propoied mortgagc refinance comPany intcn-ds to provide

ind how such pioducts and scrviccs shall bcnefit thc country:

(h) thc mastcr servicing and refinancing sgrccment governing

the lcnding opcrarions bctween the mortgage refinancc

conrpatly aid thc participating Primary mongage lenders:

(i) thc sharcholdcrs or invcstment agrreemcnt (where appticable)
governing the relationships between shareholders and
-nsuring-that orvncrship is acccssiblc ior primary 

'.gfg.tF'
lenders-mcering rhc rcquircmcns and standards spccificd by

thc Bank, in [rc agrctmcnt or in thc mortga€c. rcfinancc

company's Memorandum and Anicles of Association:

U) ttrc invcsttncnl policy, credit policy. . asset liability
manlgcmcnt. liquidity mrnagcmcnt, financial management,
code of cthics aud business conduct:

(k) a sworn dcclaration signcd by every officcr as spccified in
thc applicrtion fornt;

(l) a business plan of thc interrded business with financial
projcctions ofrt lcast thrce ycars; and

(m) the financial sutemenLs for thc tast thrce ycars. wherc

applicablc.

5. (l) Thc Bank may, if satisfied that the applicant meets thc

requircments under thesc Rcgulations, grant r liccnce !o the applicant'
within nincty days of thc application.

(2) tn assessing the application. the Bank shall considcr the

following facron-
(a) thc financial condition and history ofthc applicant:

(b) adequacy ofthe busincss stratcgy of the applicant;

(c) thc prof'essional and moral suitability of thc Pcrsons
proposed to manage or contnol thc proposcd moftgagc

refinance comPany:

hsurncc oft
llccncc.
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(d) thc adequacy of iu capital structurc and carning ProsPccts;

and

(c) the Public intcrcsl which shall be servcd by thc granting of

the licence.

(3) The Bank may cndorsc on a liccnce granted. under-sub

rcgutation (t), such condiiions as it considers necessary and may' from

time to time, vary or substitute such cohditions'

(4) A Person granted a licence shall pay an annual fee to thc Bank

&s sct ;ut in the 
-Fourth Schcdulc at such time as the Bank may

dctermine.

(5) A licence shall rcmain valid untcss suspcnded or rcvoked by

thc Bank in accordance with these Rcgulations'

(6) Thc Bank shall cause the name of a mortgage refinance

"orp*y to be published in the Gazette within scvcn days of Srant of

licence.

6. A Iicence granted under these Regulations shall not be

transfened, assigncd or cncumbercd in any way'

7. (l ) The Bank may suspcnd or rcvoke a liccnce of a mortgage

rcfinance company if thc licensee-

(a) ccases to carry on mortgsSe rcfinancc busincssi

(b) Soes into liquidation or an order is issucd for rvinding up;

(c) contravenes any of thc conditions in thc liccncc;

(d) has contravcncd any of thc provisions of thc Act or any other

relcvant rvritten larv; or

(e) conducts ir busincss in a manner dctrimental to its

customcrs, creditors or members of the public'

(2) A suspcnsion of e liccoce under this regulation shall not

cxcecd a pcriod of thrcc months:

Provided that the Bank rnay, if it considers neccssary extcnd

thc suspcnsion for a period not excecding three months'

(3) Thc Bank shall at trc cxpiry of- the suspcnsion pcriod

specified unJ", .uU-r"gulation (2) cithir iift the suspension or revoke

the licencc as the Bank considcrs appropriate'

(4) The Bank shall causc thc namcs of mortgaS! retinance

"ornp"nii, 
whose liccnccs havc bcen revokcd to be publishcd in the

Gazcttc rvithin sevcn days of the ncvocation'

(5) Whcrc a liccncc has bccn revoked, the Bank may' by notice

in writing-
(a) rcquire thc licensee to transfer to its customer' records
- - 

rctating to customcr ProPcrty or the.affairs of the cutomer

hctd ai any time for'*ri cuitom"r, in sirch manner' as the

Baok may spccifY in thc notice; or

643

Licrncc not
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Surpcnsion or
rcvocation of
llccnce.
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(b) permit thc licensee, subjcct to such conditions as the Bank
may specify in the notice, lo carry on business operations for
thc purpose of closing down the busincss connccted with thc
revocation.

(6) Thc Bank shall, in all cascs whcrc thc Bank takcs action
under this regulation give the licensec affected by such action an

opponunity to be hcard.

8. A mortgage refinancc company shall not enter into en

amalgamation or an arrangcmcnt to transfer all or any part of its assets
and liabilitics to another entity exccpt wi:h the prior written approval of
the Bank.

PART IV - GOVERNANCE

9. A licensec shall comply with the corporate governance
requirements issued by thc Bank:

Providcd that rvherc the liccnsee issues securitics to the public,
the applicable corporatc govcrnance requircments for issucrs of
securitie.s to the public shall also apply.

10. (l) Every mortgage refinance company shall be managed by
a board which shall have at least two thirds of its members being non-
executive members.

(2) Every board shall constitutc at least an audit committee, a

crcdit committee. an assets antl liabilitics committee and such other
committces as shall bc necessary for the proper performance of its

.business.

ll. (l) Every committec of the board shall consist of at lcast
three mcmbers, two of rvhom shall bc non-cxccutive directors of the
mortgagc refinancc company and who are qualified in finance. audit.
information technology. banking. economics or law.

(2) The chicf cxecutivc offrccr of a mortgagc refinance company
shall not bc a membcr of thc audit commince, rvhile thc chairpcrson of
the board shall not bc a mcmbcr of the credit and audit committecs. but
may attend by invitation for consultation only.

(3) No pcrson shall hold the position of a dircctor in morc than
onc mongage rcfinancc comp.rnyt unlcss thc mortgage refinance
company are subsidiarics or holding companies of the mortgage
refinancc company.

12. (l) A board shall have thc ovcrall responsibility of the
mongage rcfinance company. including approving and ovcrsceing the
implemcntation of thc mortgage rcfinancc company's strategic
objectives, risk stratcgy. corporate govcrnance and corporate values.

(2)'Ihc board shall havc thc following specific responsibitities-

(a) providinB ovcrsight of senior managemcntt

(b) formulating a board chancr that outlines. among other
things-

I

AInalg8mations
end transfcr of
asscB rnd
liabilitics.

Corporatc

LOvCmsnCc.
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!

(i) trc demarcation of the functions' responsibilities and
\'' 

;r;; or'iie'-uoata' various board committees and

matters rcserved for final dccision-making or Pre-

aPProval bY the board;

(ii) ttrc policies and practices of the board in resPect of

conflicts oiini"*i and convening of board meetings:

(iii) declaration of intcrests that may givc rise to a potential

or p"'cti'J ;;;fili or interfirc with cxercise of

objectivc judgmcnt;

(iv) the pollcy on directorships in othcr cntities by board

members;

(c) consti tute an organizational sructure that facilitates e ffecti ve

decision making and good governancc;

(d) definc the duties of management and appbint comPetcnt'

qualified ana 
-"tptti""t"i p"ttont to administer the

mortgaSc rcfi nance comPany;

(e) regulady review poticies' Processes and-controls with senior

management or iit"rnal conuol functions (including internal

audit, risk ,.nt!tt"nt and comptiancc) to determine arcas

needing itp,oiZ'"nt and addiess significant risks and

issues;

(0 communicating the corPorate valucs' professional standards

or codcs of conduct'

(4) Board membcrs shatl be and remain oualiflrcd' including

through raining 
"na 

coniinuJ" piofuttiona Devtlopment' for thejr

positions and shall har" acl"ai understanding of.their role in corporate

governancc and be able * "*"t"it" sound anJobjcctivejudgment about

the affairs of the mortgagc rcfltnance comPany'

13. (l) An audit committce shall ass's.t the board in raising thb'

standards of corporatc 
";;";il and intcrnal controls in thc

following areas-

(a) ensuring tlrat financial and opcrational information is

preparcA in a timely and accurate manner"

(b) improving the quality o[ financial record kecping and

rePorting;

(c) strengthcning the cffcctivcness of intcrnal and external audit

functions;

(d) strcngthening the internal cutrol cnvironmcnt and risk

managemcnt',

(e) enhancing public confidencc in thc credibility and stability

of the mortgage rcfinancc comPany:

(f) monioring incidcnces of non-compliancc with the Act or

anv othcr "b;;;'i;;;thions 
and 

"d'iting 
drc board on thc

best solutions: and

Audil commiltcc
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(g) monitoring the ethical conduct of the mortgage rcfinance

company and dcveloping the code of conduct and cthical

studards and requircrncnts, including effeclivertess of
procedurcs for handling nnd reporting complaints.

(2) The external and irrternal auditors of a mortgage reftnance

cornpany shall hnve frce access Io the sudit committec.

(3) l'hc cxlcmal auditor may' tlPon requcst, attend and be heard

at any mceting of the audit committce.

(4) Upon the rcquast ofthe external auditors, the chairperson.of

the audit committee shall convenc a meeting to conslder ony matter that

thc external auditor deems necessary o be brought to the attcntion of
dircctors or shareholders.

14. Every crcdit cornmittce shall-

(a) rcview and oversee the ovcrall lending policy, including
monitoring and risk management tools:

(b) review loan applications based on cstablished discretionary

approval limits;

(c) review lcnding Practices and quality of loan ponfolio;

(d) ensurc that there are effective procedures and adequate

resources to identify and mitigatc crcdit risk;

(c) monitor and evaluate all issues that may materially impact on

tre present and futurc quality of fie loan porttolio and credit

risk managcment;

(f) delegate and rcvicw lending limits o the sanctioning arms of
the mortgagc refinance comPany;

(g) ensurc adcquate provisions lor loans and advances, bad and

doubtful debLs and rvrite off policy:

(h) conduct locn revicws independcnt of any Person or
committee responsible for sanctioning cralit;

(i) ensure that the credit policy and risk lending limits arc

reviewed at least once on an lnnual basis and as and rvhen

the environmen( so dictatss; and

set limils on lending exPosure in line with the mortgage

refinance company's risk management Programs and markei

conditions.

0)

15. (l) Every mortgage refinance comPany shatl establish a

management committee to be known 8s the sssets committee.

(2) The assets and liabilities committce shall drive the strategy
for the mortgage refinance comPany regarding the mix of assets and

linbilitics and its expcctations of thc futurc and the potential

con$equences of interest rutc nrovelnents, liquidity constraints, and

;.'npir;rl edcquacy.

Crcdit committcc.

Assctl commitlcc.
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(3) The rcsponsibilities of the assets and'liabilities comrnittee'''
shall include-

(a) rcviewing and asscssing the intcgriry of thc intcrnal and risk

control systems;

(b) cnsuring that thc risk policics and stratcgies are effectively
maoaged;

(c) sctting out thc oaturc, ole, responsibility and authority of the

risk management function of thc mortgage refinance

comPany;

(d) pmviding an indcpcndcnt and objcctivc oversight and review

of the infor*ttion raiscd by management at different lcvcls;

(e) monitoring thc limits on loans to capital ratios;

(0 rnooitoring the limits on maximum and minimum maturities
for all catcgories of assets and liabilitics 8s set by the board;

(g) monioring limits on thc sensitivity of thc net intcrcst margin

on changcs in market intercst ratcs 8s set by hc board;

(h) monitoring thc maximum Pcrcentagc imbalancc bctween

rates and scnsitivc ssscts and liabilities as sct by the board;

(i) monitoring the limits on minioum spread acccptable
bctween cpsts and yields of liabilities and asscts 8s set by thc

board;

monitoring thc limits on minimum liquidity provision to be

maintained to susain operations while longer tcrm
adjustmcnts arc set by thc board;

(k) monitoring thc sources of funding:

(l) monitoring the company's policies, proccdurcs and holding
portfolio to encurc that it achievcs its goals; and

(m) gcncrally, to implemcnt the funds managcment policy of the

mortgagc rcfi nance comPan Y.

(4) To pcrform its dutics effectively, the assets and liabilities
committee may access or obtain such professional advice as it may
considcr noccssary o perform its functions.

(5) Thc assets and liabilitics commiuee shall havc access to any
informatioo and rccords it needs to fulfil its duties and respoosibilitias.

I 6. The conduct of the business and affairs of a board shall be as

sct out in the Fifth Schedulc.

17. (l) The Board shall evaluatc its performancc and that of the
management by dcveloping and submitting to the Bank-

(a) a self-assessment qucstionnairc in the manner as may be

prcscribcd; and

(b) an aonual self-asscssment cvaluation, not later than three

months after thc end ofcach financial ycar.

0)

Conduct uf
busincrr.

Monltoring rnd
cvolurdon,
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(2) A mongagc refinancc tomPany thal contravcncs sub-

regulation ( l) .shall O" tioUt. to any of thc sanctions provided for undcr

in regulation 57.

18. (l) A pcrson shall not bc a dircctor, a senior officer or a

significant'shareholder of a mortgage rcflnancc comPany unlcss thc

Bink has certifid thc person as fit and propcr in accordance with thc

critcria sel out in thc Sccond Schedule.

(2) Thc Bank may. wherc it dcems it ncclssary.-calry out an

assessment of the profcssional and moral suitability of the Pcrsons
rrlanoging or controlling a mortgsgc rcfinance comPany'

(3) Where the Bank determincs that a significant sharcholdcr

does nol fulfit the fit and propcr criteria. thc sharcholder shall-

(a) ccase to excrcise all voting rights immediately upon.thc
mongagc rcfinance comPany being notified by thc Bank in
writing that the sharcholdcr docs not fulfil thc fit ond propcr

critcrio; and

(b) reduce thc holding of shares to belorv ten Per centum of the

shorc capital in ihe mortgage refinance company .within
twelve monlhs, or such other pcriod as thc Bank may

dctcrmine.

(4) fhc Bank may dircct a significant sharcholdcr who has becn

lbund not to be fulfilling rhe fit and proper criteria to disposc of all of
his sharcs in a mongagi rcfinancc comPany within such pcriod as thc
tsank may direct.

(5) The Bank moy disqualify any director or scnior officcr from
holding any office in a morrgagc rcrinance comPany if he docs not
mcct lhe fir and propcr criteria or for any other good causc shown.

19. (l) Every mortgage rcfinancc comPany shall havc o chief
exccutivc officcr rvho snati Uc appointcd by thc boord. with thc
appruval of thc Bank. on such terms and conditions of servicc as shdl
be provided in the instrument of sPPointmcnt.

(2) A chief cxecutive officcr shall be a member of the board.

(3) A pcrson shall not bc appointed as a chief cxecutivc officcr
of a mortgagc refinancc company unlcss that person has at lcast fivc
yeurs' expcriencc in banking busincss. cconomics. law or tinancc at

ienior managcmcnt levcl with expcriencc in microfinence Pracrices or
such olher conditions as may be dctermined by the board.

(4) Where the chicf exccutive ofltcer resigns or is rcmovcd from
officc, thc Board shall report to the Bank within seven days of'such
rcsignation or removal.

20. The chiefcxecutive officer shall undertakc the following kcy
rcsponsibilitics-

(a) implcment the policies devcloped by the board:

(b) idcnrify and rccommcnd to the boerd compctent officcrs to

manage thc opcrations of the institution:

Fit rnd propcr
obligotions.

Chicf cxccutivc
officcr.

Rcsponsibilitiet of
thc chicf
cxccutivc oflicer.
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(c) co-ordinate the operations of the various dcpartments within
thc institution:

(d) cstablish and maintain efficient and adcquatc intcmal control
systcms:

(c) design rnd implcment the noccssary managcmcnt
information systems to facilitatc cfficient and cffective
communication within thc institution: and

($ frcquently apprise the board on the opcrations of thc
institution including-

(i) ttrc rcturl performance comparcd with the Past
pcrformance and the budget togcther with explanations
of all the varirncesl

(ii) thc capital structurc and adequacy;

(iii) thc performancc of advances including problcm loans,

losscs, recoverics and Provisions;

(iv) thc incomc and cxpenses;

(v) the sourccs of funding and distribution Profilc;

(vi) all insidcr transrctions that bcncht dircctly or
' indirectly any officcr or shareholdcr of thc institution:

(vii) any violation of laws and rcmedia.l activitics
undcrtaken to ensurc compliancc with thc banking
laws and Bank guidclines;

(viii) large expmurpsl

(ix) non-performing insidcrloans;

(x) neports on thc activities of thc committccs of the board;

(xi) rcPorts from the Bank. cxtcrnal and intcrnal audit
rcPorts;

(xii) any other rrca relevant to thc institution's opcrations;

(g) ensurc thrt thc institution complies with all thc rclcvant
banking rnd othcr rpplicablc laws in thc execution of its
opcrationsi and

(h) any othcr dutics rs may bc assigned by thc board from time
to time.

21. (l) A sharcholder of r mortgagc rcfinancc company shall
not, rvhether directly or indirectly, hold morc than twcnty-five Per
centum of thc shares of the mortgagc rcfinancc comPany unless it is a
public entity or a multilatcnl dcvelopmcnt bank.

(2) The Bank may cxempt any o0ter pcrson from thc provisions
of this regulation on such condition and requircments !s may bc
specificd by the Bank.

Shucbolding
limit.
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22. (l) The sharcholdor of a mortS,age rcfinance company shall sharcholdcrrulcs'

sct binding rulcs rclating to-
(a) terms anrJ conditions under which cligiblc mongagcs nray hc

rct'inanced:

(b) cligibility of mongagcs tbr rcfinancing;

(c) fuir rnd cquitablc acccss by all sharcholders to servicss of a

mort8agc rcfinancc company; and

(d) thc cxccpdonal circumstances under which a ccrtain catcgory
of primary mortgage lcndcrs may access fully sccurcd long
tcrm financing from a mortgagc retinancc comPany.

(2) In financing or rcfinancing a mortgagcr a mortgagc rctjnancc
company shall act equitably, fairly and consider drc intcrests of all its
sharoholdcrs.

23. (t) A mortgtgc refinancc comPany shall maintain accuratc Ra:ords'

and completc accounting record,s and rcports.

(2) Thc rccords and rcports oF a nlortgagc refinance colnPany
shall bc rctaincd fbr a pcriod ofscvcn years.

(3) An officcr, cmployce or agcnt ol' a mortgagc rcfinancc
conlpany shall not make cnrics. or allorv cntriss to be ntadc, on any
account. rccord or documcnl of thc'rnortgagc rcfinancc company that
are falsc or mislead thc true authori'zttion limits or approval authority
of such transactions.

(4) All rccords and computcr filcs or Programmc.\ of thc
mortgagc rcl'inancc company, including personncl filcs, financial
slatcmcnts and customcr inlormation shall bc accesscd and uscd only
for thc purposes flor which thcy rverc originally intcndcd.

24. A dircctor, chicf cxccutivc officer, senior officer, employce confidcntiality.

or agcnt of a mortgage rcfinancc company shall.-

(a) prutcct thc confidcntiality tll custorncr information and

transactions;

(b) not divulgc or use any secrcts, copyright matcrial, or any
corrcspondcncc, tccounts of the mongagc rcfinance
company or its customers, during, upon or after lcrmination
of thcir engagemcnt or cmploymcnt, cxccPt in the proper
coursc of duty or rvith thc rvrittcn conscnt of thc comPanyl
and

(c) not use information so obtaincd for financial gain.

25. ( l) A mortgagc rcfinance company shall not-
(a) allow a crcdit facility or gurrantce o be outstanding:

(b) incur uny liability:

(c) enter into any contact or trensoction: or

(d) conduct its business or part thcrcof.

Rccklcss rnd
fnudulcnt
rctivitics.
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in a fraudulcnt or rcckless manncr that is dctrimental to fie
intcrcst of thc cornpany, its customcrs or thc general public.

(2) In this rcgulation-

"recklcss" mcans-

(a) transacting thc business beyond thc limits set undcr thc Act;

(b) offcring facilitics contrary o any guidelincs or regulations

issued by thc Central Bank;

(c) failing to observe thc mortgagc refinancc comPany's policies

as approved by the board ofdircctors; or

(d) misusc of position or facilitics of the mortgage rcfinancc

company for pcrsonal gain;

"fraudutcnt" means intcntional dcception, falsc and maerial
misrcprescntation, concealmcnt or non-disclosurc of a matcrial fact or
misleadtng conduct, devicc or contrivancc that rcsults in loss and injury
to the mortgagc rcfinancc comPany with an intendcd gain to thc off,tcer
of thc mortgagc rcfinancc comPany or to a customcr of thc mortgagc
rcfinancc company.

26. (l) No branch of a mortgagc refinancc comPany shall bc

opcncd, rclocated or closed without thc prior writtcn approval of thc
Brnk.

(2) The Bank may provide in guidelincs othcr forms and the

manncr in wbich a placc of busincss may be opcned, rslocatcd or
closed.

(3) Thc guidclines shall providc a frarnework for notification to
thc Bank of ptaces of busincss whose opcning, rclocation or closurc
docs not require the approval of thc Bank.

27. (l) Thc Brnk may provide a framcwork for the appointmcnt
and operation ofagents by mortgage refinancc companics.

(2) A mortgagc rcfinance comPany shall bc liable for the acs or
omissions of ic agcnts if thc acts or omissions rclaE to the agcncy
business.

PART V - LOANS

28. (l) A mortgage rcfinance comPany may extend loans to
primary mortgagc lcnders who arc in good standing.

(2) A primary mortgagc lender is considcrcd to be in good
standing if it-

(a) mccts is payment obligations;

(b) has not rccciycd a qualificd opinion on its most rcccnt
auditcd fi nancial stltcmcnts:

(c) mccts thc capital adequacy rcquircments;

(d) complies with rcgulatory requiremcnrc; and

Plrccs of
buslncrc.

Ut of rgcnls
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(e) mcets 8ny other conditions set by the Bank and a mortgage

rcfinancc company.

(3) A mortgagc refinancc comPany shall set single borrolvcr
limi6 in its creclit policy and thc limits shall comply with any
rcquirement providcd for by the Bank.

(4) A morrgege rcfinance c'omPany shall cxtcnd a loan to a

primary mortgage lcndcr subject to iu crcdit policy and any

rcquiremenls of thc Bank and shall provide clcar disclosurcs of the

terms and conditions of the loan to the bonower including -
(a) charges and fecs, if any;

(b) intcrcst rate lo bc charged and whether on a reducing balance

or nol; and

(c) total cost of crcdit which shall include thc principal amount,

interest, fces and charges.

(5) The Bank shall aPProve thc criteria for mortgages eligible for
refi nancing under thcse Rcgulations.

(6) A rcfinanccd mortgagc to a dircctor, chief cxecutive officer
or senior officcr of a primary mortgage lcnder shall bc on terms similar
to those offered to ordinary customers of the primary mortgage lcndcr.

29. (l) A mongagc refinance comPany loan shall be fully
sccured by qualified collateral.

(2) A loan shall bc deemed to be t'ully secured if-
(a) in the case of eligible mortgagc. the qualified collatcral

covers at least one hundred and rwenty Per centum of that

loan amounli

(b) it is securcd by cash or government securitics of equal

amount: end

(c) any other qualified collateral as may be approvcd by the

Bank.

(3) Thc qualified collateral shall bc limited to the following
assets -

(a) assignment of receivables:

(b) lien or assignment of a portfolio of first ranking charges or
mongages ovcr owner-occupied propcrtics which are fully
insured and not in arrcars',

(c) securities issucd. insurcd or guaranteed by the Govemment
of Kenya;

(d) cash deposits; or

(e) any other qualified collateral as may be determined by the

Bank from time to timc.

(4) The mortgage refinance comPany shall -

Qudified
collrrcnl.
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(a) assess the book valuc of ttre qualified collateral securing the

outstanding loans at least cvcry six months;

(b) rcquirc primary mortgagc lenders to provide additional
quitified-collatiral to comPcnsatc for any diminution in thc

market valuc or book valuc of thc plcdgcd collateral securing

their outstanding loans;

(c) rcquire primary mortgage lenders to substitute qualified
collateral if anylsccurity or rcsidendal mortgagc securing an

outstanding loan maturcs. redeemed, defaults, or bccomcs

more thar ninety days delinquent;.

(d) require the primary mortgage lendcrs to provide. such

adiljtional information as it may rcasonably rcquire; and

(e) carry out such site inspection as may be nccessary or
reasonablc to verify the information provided by dre primary

mortgage lender.

(5) The outstanding loans to a mortgage refinance company shall
become due and payable if the primary mortgagc lender is unable to
providc sufficicnt qualificd collatcral to suPport its outstanding loans.

PART VI_RISK CLASSIFICATION AND PROVISIOMNG OF
LOANS

30. (l ) Every mortgagc refinance comPany's loan review
function shall ensure that-

(a) the loan portfolio and lending function conforms to a sound
written linding policy, which has bcen approved and adopted

hy the boud;

(b) management and the board are adequately informed
regarding credit risk, among other risks and risk managemcnt

control cffcctiveness;

(c) problem accounts are identified propcrly and on a timety
Lasis and intcrnally classified in accordancc with thc
classification criteria in thcse Rcgulations: and

(d) appropriar and adequate levcl of provisions for potential
loss are made and maintained at all timcs.

(2) A mortgage refinance company that contravenes sub'
rcgulation (l ) shall bc liable to any of thc sanctions Provided for under
in regulation 57.

3t. (l) Every mo4gagc refinance comPany shalt, at lcast once
every year, rcview its asseis ind makc nccessary provisions as the need
arise!, if an actual loss of an asset occurs or when the recoverablc
amount of the asset is lcss than its carrying value,

(2) Evcry mortgage refinance comPany shall submit a copy 9l
the review report to the Bank within fiftecn days from the date of ttre

review.

(3) Every mortgagc refinance comPsny shatl submit rcturns in
such manncr as may bc providcd by the Bank.

Loan rcvicw
function of r
mortSaSc
rcfinrncc
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Rcvicw ofrstcB
rnd rcpmlng.



t

654 K enya Subsidiary Lc gi s lati on, 20 I 9

(4) A mortgage rcfinancc comPany that fails to submit accuratc

information to nc Bank on ! timely basis is liable to such

administrativc sanction as may bc pn:vided by the Bank.

(5) A mortgage rctinancc comPany that contravencs this

rcgulation is liablJo any of thc sanclions provided for under in

rcgulation 57.

32. (l) Evcry mortgage rcfinance company shall rcview, classify

and appropriarcly makc provisions for is loan ponfolio at lesst oncc

evcry three months.

(t) Every mortgagc rcfinencc comPany shall classify loans and

advances in thc mannei providcd for by guidclines issued h.v thc Bank'

(3) Whcrc a mortgage rct'inance comPany has grantcd mrrltiplc
loans to a singlc borrower, and any one of such loans is non-

pcrforming, the inortgage refinancc comPany sltalt evaluate evcry other
loan to that borrower anrJ place such loans on non-performing status

accordingly.

(4) Evcry morlgage rcfinancc comPuny shall classify a group

loan as past <Jui in istntircty. rvhcn any of thc membcrs of the group

defaults and the amount ttue is not covercd by the members of the

grouP:

Provided that if the lmount due is guarantccd by thc members

of the group, only the ponion in arrears shall be accountcd for as

pasi du- and the group membcrs shall pay up for the guarrqtec'

(5) A mortgagc rcfinance company that contravencs this

rcgulation is liabtc io-any of thc sanctions providcd under regulation

5'1.

33. (l) In cletcrmining the amount of potcntial loss in specific

toans or in 
'thc 

aggregatc ioan portfolio, cvery. mongagc refinancc

company shatl bJ-guided by thc foltowing minimum provisioning

Peroentagc-

(a) for loans classificd "Normal", one Per ccntunti

(b) for loans chssificd "Watch"' fwe per ccntuni

(c) for toans classified "substandard"' trvcnty flc pcr ceilumi

(d) for loans classified "Doubful", scvenry fiYe Pcr centumi awl

(e) for toarts classificd "Loss"' one hundred pcr cenlum'

(2) Where the impairment chargcs comPuted under tntemational

Financiai Rcporting Standards arc lowcr than provisions requircd under

these Rcgulitions, thc exccss provisions shall bc trcatcd as an

appropriation of rcuincd eamings.

(3) Whcrc the impairment charges comPutrd undcr International

Financiai Reporting Standards arc higher 0ran provisions rcquired

trndcr thcse' Rcgilations, the lnernational Finurcid Rcporting

Standards impairricnt chargcs shalt bc considercd rdcquatc for thc

rrurposes of thcse Regulations.

Rcvicrv and
chssificrtion of
lorns.

Pllrvrtrcnlnt.
Lou



Kenya Subsidiary Leg,islation, 20 I 9 6s5

(4) A mortgagc rcfinancc comPany that contmvenes this

regulation is liablit6 any of thc sanctions pruvided for under in

regulation 57.

34. (t) Every mortgage refinance comPany shall classifi a

rcnegotiatcd or rcstructurcdloan in the substandard catcgory unless-

(a) all past due principal and interest is repaid in full at the time

of ienegotiaiion, in which case it may revert to 'Nonnal'
classification;

(b) all past duc intercst is rcpaid in full at thc time of' - 
reneiotiation in which case it may revert o 'Watch'

classification.

(2) A renegotiated or restructurcd loan classificd as doubtful or

loss shalt continue to be classified as doubtful or loss unless -
(a) all past due principal and interest is repaid in full at tre time- 

of ienegotiation, ln which case it may revcrt to 'Watch'

classification or;

(b) all past due interest is rcpaid in full at the time of

reneiotiation in which casc it may revert to 'substandard'

classification: and

(c) all past due principal and interest is repaid in full at the time- 
of rcnegotiaion and there has been consistent repayment of
thrce iniulmenr in rvhich case it may rcvert to 'Normal'
classification.

(3) A mortgage rcfinance comPany shall not restflrcturc or

r"n.goiiat" any loa-n 6r crcdit facility morc than twice over the life of
the original loan or credit facility.

(4) Any loan or credit facility restructured for the second time

shall be classified as "subsunderd" if all past due principal and intercst

is repaid in full at thc time of rencgotiation:

Providcd hat if all Past due intercst is repaid in full atrhe
time of renegotiation, the ioan or crcdit facility shall bc classified

as doubtful.

(5) A pcrcon who contravcnes this regulation is liable to any of
the sanctions providcd for under reguladon 57.

35. (l) A mortgage rcfinance company shall bc limited in what it
may recovcr from a dibior with respect to a non-performing loan to the

maximum amount under suEregulation (2).

(2) The maximum Emount rcferrcd E under sub-regulation (l) is

the sum of the follorving-

(a) thc principal owing when the loan bccomes non-performingi

(b) intcrcst. in accordancc with the oontract between the debtor

and the mortgsge rcfinancc comPany' rxrt excecding fre
principal owing wtren the loan become-s non-performing; and

Classificsdon of
rcncgotirtcd or
Estnrcturcd logns.

Limit on intcrcst
rccovcrablc ftom
non-pcrformhtg
loans.
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(c) cxpenses incurrcd in thc recovery of any amouns owed by

the dcbtor.

(-1) If a debtor rcsumcs Payments on a non-Pcrforming loan and

then thc loan bccomcs non-Pcrforming again, the limitation under sub
rcgulation (2) (a) and (b) shall be detcrmincd rvith rcspcct to the time
thc loan hst bccamc non-performing.

(4) This rcgulrtion shall not apply to limit any interesl under a

court order accruing after the order is made.

(.5) A mongage rcfinance comPany shall not necovcr throu-gh 
-a

coun of law any intcrest which is affected by rhe requircmena of this
regulation.

(6) A loan becomcs non-pcrforming whcn principal or interest is
duc anrl unpaid for nincty days or morc: or intcrcst Paymcnls for ninety
days or morc have bccn ie-financed, or rolled-over into a new loan.

(7) tn this rcgulation -
"debtor" includcs a Person who becomes indcbted to a mortgagc

refinuncc company bccause of a guarantec made with rcsPcct to the

repayment ofan amount owed by anolhcr person; and

"loan" inclutlcs any advance. credit facility, financial Susranlec
or any othcr liability incurrcd on behalfof any Person.

36. ( l) A mortgage rcfinancc conrPany shall writc-off a loan or 6 write'off of loens'

ponion of a loan from hs balance shcct when -
(a) the mongage refinance comPany loscs control of the

contractual rights ovcr lhc loan:

(b) all or pan of a loan is deemed uncollectible or therc is no

rcalistic prosPect of rccovery:

(c) thc trorrower bccomcs insolvent: or

(d) effons to collectdcbt arc abandoncd for any other rcason.

(2) Evcry mongagc refinance comPany shall write off a loan or a

Ponion of a loan clrssificd .s loss, within one hundrcd and eighty days

of thcir being classificd as loss, if there &re no rccoverics within that
period.

(3) A mortgagc rcfinancc comPany hat contravcncs this
regulation is liable to such administrative sanction as may be prescribed

by the Central Bank.

PART VII-CAPITAL REQUIREMENTS AND LIQUIDTTY
MANAGEMENT

37. (t ) A mortgagc refinance comPany shall at all times maintain cepinl rdcqurcv'

capital rcquircments sct out in thc First Schcdule.

(2) A mortgagc rcfinancc comPany shall maintain such levcrage
ratio as may be spccificd by thc Bank by noticc in thc Gazcttc.

(3) No mortgaSc ref,rnance company shall treu any subordinatcd-

dcbr os supplcmcni=ary capital cxcept with the prior writtcn spproval of
thc Bank.
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(4) No niortgage refinancc comPany shall raisc any capial from --

the capiral markcts-without thc prior writtcn approval of the Bank'

38. (l) A mortgagc refinancc company shall-

(a) adopt sound and prudent liquidity manegement and funding

Policies; and

(b) mainlain sufficienr liquid assets for meeting' its maturing

obligations and liabilities.

(2) For purposes of sub-regulation ( I ), liquid assets include -
(a) notes and coi.ns which arc lcgal tcnder in Kcnya;

(b) balances held at thc Bank;

(c) balanccs at other banks in Kcnya aftcr dcducting thercfrom

balances owed to thosc ottrcr banks;

(d) balances at banks abroad withdrawabtc on demand or short

notice and money at call abroad after deducting therefmm

balanccs owed to bank abroad wherc the balanccs and

moncy at call and short notice. atc denominated in

convcrtiblc cuncncics:

Provided that for [hc PurPoses of this paragraph "bank

abroad" means I bank outside Kenya or an office of any

bank outsidc KcnYa;

(e) Kcnya trcesury bills and bonds of a maturity not exceeding' ' 
ninJty-onc days which arc frccly marketablc and rc-

discountable at thc Bank: and

(0 such other asscts as thc Bank may specify'

39. (l) Evcry mortgagc refinancc company shall plan and fund

is liquidiry rcquirements &cr specific time periods as sct by the

mortgagc rcirnancc comPanY.

(2) A liquidity risk management plan shall, at a minimum'

addrcss thc fotlowing -
(a) managcmcnt structurcs and information systcms;

(b) mcasuring and monitoring nct funding rcquircmcnts;

(c) contingcncy planning schcmes; and

(d) intcrnal controls for liquidity managemcnt'

(3) A mortgagc rcfinance comPsny Srat fails to comply with this

Regutation shallic liablc to any of the ssnctions provided for under

regulation 57.

40, (l) A mortgagc rcFtnance comPany shall esublish a robust

risk manaicmcnt frairiwor{< that coverc all plausiblc risks to is
business including -

(a) strategic risk;

Liquidity
menstcmcnS.

Liquidity risk
manrgcmcnt plrn.

Mtmgemcnt.
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(b) credit risk;

(c) liquidity risk;

(d) market riskl

(e) operational risk;

(I) information and communication technology risk;

(g) reputational risk; and

(h) compliancc risk.

(2) A mortgagc refinance comPany shall identify' assess,

manage, control and mitigate risks.

(3) A nrongage refinance comPany shall comply rvith any risk
management guidclincs issued by the Bank.

41. A mortgege refinance company shall not engage in activ,ties
that may lead it to incur forcign exchange, commodiry or equity risks,
or usc financial derivatives exccPt 8s hedging instrunrcnts.

42. The Bank may issue guidelines on grrouP structurcs of
nlortgage refinancc companies and such guidelines may provide for -

(a) powers ofthc Bank overgrouP entities:

(b) consolidated supcrvision;

(c) reporting on consolidated basis;

(d) restrictions rclating to grouP strucrurcs; and

(e) such other rcquirements as the Bank may dctermine.

43. A mortgagc refinsnce comPany shall not -
(a) cngage, alone or with others. in rvholesale or rctail trade,

including thc import or exPort trade. exccPt in the course of
thc satisfaction of debts due to iti

(b) acquirc or hold, dircctly or indirectly, ary Part of thc sharc. ' 
capital of, or othcrwise have a bcneficial intcrest in, any

financial, commercial, agriculural, industrial or other

undertaking wherc the value of the mortSste refinancc
company's intcrcst would cxcced in the aggrcgate twcoty-
fivc pcr cent of the corc capital of that mortgage rcfinance
company:

Provided that an institution may takc an interest in such an

undertaking in satisfaction of a debt due to it 8nd such

intcr€st snitt Uc disposed of within such tinre 8s the Central
Bank may allow:

(c) purchase or acquirc or hold any land or any intcrest or right
ihcrcin cxccpt such land or intercst as may bc reasonably
neccssary for the purpose of conducting its business, or for
housing or poviding amenities for its staff, rvhcrc the total

.*ouni of such investment does not excecd such proportion
of its core capital as the Central Bank may prcscribe:

Markct risk.

Grcup slructrlre.

Pmhibitcd
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' 
Provided that a mortgage refinance comlany may let part of
any building which is used for the purpose of conducting

business;

(d) purchase non-pcrforming loans or mortgages.

PART IX_ INTERNAL CONTROLS

44. (l) Every mortgage refinance comPany shall implement an

cffcctive intemal control systcm that is consistent rvith the naturc,

complcxity and risk inherent in thcir on- and off-balance sheet

actiiities ina U"t is designcd to rcspond to changes in thc company's

environmcnt and circumstances.

(2) Evcry mortgage refinance comPany shall develop and

maintain intemal control systcms and activities that shdl form an

integral part of the daily activities of a mortgage refinance comPany

and shall consist of -
(a) a comprehensive financial, oPerational and compliance data

and information, as wcll as external market information
'about the mortgage refinance company's oPcrations and

activities, eventiand market conditions that arc relevant for
derision making and the information shall be accurater

rcliable, timely, and acccssible and maintained in a

consistent formati

(b) reliable information systems to cover all significant activities

and opcrations of the mortgage refinance oomPany including
thc usc of data in an clectronic form: and

(c) effective channels of communication to ensurc that staff
fully undcrstand and adhere to policics and proccdurcs

affccting thcir duties and responsibilities and that other
rclevani information is communicated to the aPProPriatc

pcrsonncl.

(3) Evcry mortgage rcfinance colnPany shall review, 8t least

oncs evcry ycar, its intcrnal controls with a view to appropriuely
addrcssing eny new or previously unclnmolled risks and changing
markct conditions.

(4) A mortgagc refinance oomPany that conmvcncs this
rcgulation is liable to any of the sanctions provided for undcr rcgulation
s7.

45. (l) Evcry mortgagc refinance comPany shall -
(a) appoint an intcrnal auditori and

(b) develop a writtcn internal audit charter that sPccifies and

cnhances the standing of the internal audit purposc, authority

and rcsponsibility within the mortgage rcEnancc comPany.

(2) Every internal audit charter shall include -
(a) the objectives and scopc of the internal audit function:

(b) intcmal audit's role and responsibility for govcrnancc, risk

htcmd contmk.

Intcmd rudil.
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man4Semcnt. consulting scrviccs, and fraud invcstigations,

among others: and

(c) intemal aurlitor's position within the mortgsSc refinancc

complny, its powcrs, rcsponsibilities and relations with othcr
control functions.

(4) Evcry mortgtgc rcfin8ncc comPany shall rcvicw its audit

chartcr Et lcast once cvcry ycar.

(5) Thc audit chartcr shall be approved by thc audit committcc

and subscgucntly ratified by thc board as Part of thcir supcrvisory rolc

bcfore thc start ofeach Iinancial ycar.

(6) A mortgagc rcfinancc comPany that contravcnes his
rcgulation commits iJtiablc to any of the sanctions providcd for undcr

rcgulation 57.

46. (l) Every intcrnal auditor shall PreParc an annual audit work

ptan for the assignmenls to bc pcrformed during the next financial year

and prescnt it to the audit comminec flor review.

(2) The annual audit plan shall includc -
(a) the scopc;

(b) objectivc:

(c) rimingi

(d) frcquency; and

(e) rcsourccs ofthc planncd intcrnal audit work.

(3) The rcport of the intcrnal auditor shatl contain thc tindings
and rccommendations as \wlt as thc rcsponscs of the officcrs'

(4) Thc reports and working papcrs of thc internal auditors shall

bc kcpt for at least fivc years.

(5) Thc audit committcc shall follow up it.s rccommcndations to
verify whcthcr thc rccommendations providcd arc implcmcnted gnd thc

statui of thc rccommendations sha[ bc communicated to the audit
committcc at lcrst on a quarterly basis and Pcrmancnt coondination

shall bc maintrincd with all functional ofliccrs.

PART VIII _ REPORTING REQUIREMENTS

47. A mortgagc rcfinrnce comPany shall makc its books and

records rcadily availablc for inspcction and other supcrvisory Purposcs
within a rca.sonablc pcriod upon rcquest by thc Bank.

48. (l) A mortgtge rcf,tnancc comPany shall be subjcct to the

Bank's on-site and off-sitc monitoring and shall makc pcriodic rcports

in accordancc with thc form, instructions and schcdules spccificd by

thc Bank including -
(!) quartcrly financial statements:

(b) scmi-annual financial statcments;

Audii plr,

Erlminrtions.
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(c) annual auditcd financial statcments; and

(d) any othcr information whidr, in the opinion of thc Bank' is

relcvant to thc dischargc of its supenvisory rolc undcr this

regulation.

(2) Tlrc rcpors undcr sub-rcgulation (l) shall bc submitted no

latcr than thirty days afrcr the cnd of cach rcPorting pcriod in thc case

ofparagraph (a) ana (U) and thrcc months in the case ofparagraph (c)'

(3) Thc financial strtcmcnts shall bc prcparcd in accordancc with
intcmational financitl rcporting standards and such acccPtcd Kenyan

rcporting slandards as may bc prcscribcd.

(a) Any person who contravcnes thc provisions of this rcgulation

commits an oifcn"c and is liablc, on conviction, to a finc not cxcceding
fivc hundrcd thousand shillings, or to imprisonment for a tcrn not

excecding thrcc ycars, or to both.

49. Thc financial ycar of a mortgagc rcfinancc comPany shall bc

thc pcriod of twclvc months cnding on the 3l'day of Deccmber in

cach ycar.

50. (l) A mortgagc rcfltnance comPeny shall, in cach ycar,

appoint an extcmal auditot who shall bc a mcmbcr of the Institutc of
Ccrtified Public Accoununts of Kcnya in Sood standing and approvcd

by thc Bank.

(2) A mongagc rcfinancc comPany shall not rcmovc or changc

its cxtcrnal audior cxcept with thc prior approval of thc Bank.

(3) An cxternal auditor shall makc a rcPort to thc Board of
Dircctors identifying key conccms with rcspcct to thc financial
condition of thc busincss,

(4) An cxtcrnal auditor shall, within thrcc months aftcr thc cnd

of cach financial ycar, submit an audit rePort to ttrc Bank, on thc
financial condit'ron of thc busincss.

(5) An cxtcrnal audimr's rcPorts submitted un&r sub-rcgulation
(4) shall contain information on thc -

(a) solvcncy of thc busincss:

(b) any violatlon of a condition imposcd on thc licencc; and

(c) any othcr contravcntion of thc Act or thcsc Rcgulations.

(6) Thc Bank may rcquirc an cxtcrnal audiior to undcrtakc such

additional dutics as may b dctcrmincd from timc to timc.

(7) tf thc cxtcmal audior of a mortgagc rcfinancc company. in
thc coursc of thc pcrformtncc of his dutics undcr this Act, is satisfied
that -

(a) thcrc has becn a scrious brcach of or non-compliancc with
thc provisions of thc Act, or thc rcgulations, guidclincs or
othcr marcrs prescribcd by thc Bank;

O) a criminal offcncc involving fnud or other dishoncsty has

bccn comrnittcd by a mortgagc refinancc comPany or any of
is officcrs or cmploYccs; or

Finenciol ycrr.

Appointmcnl of
cxcrnd ruditor.
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(c) losses have becn incurred which reducc the corc capital of a

mortSsge refinance comPany by fifty pcr ccntum or more'

shall imrncdiltcly rcport the mattcr to thc Bank.

(8) If an external auditor of a mongage refinance company fails
to comply with the rcquircmcnr of thc Act or thesc Regulations, the

Bank may remove thc auditor from officc and appoint another auditor.

51. (l) All cntrics in any books and all accounts kept by a

mortgsge rcfinancc company shall bc rccorded and kcpt in thc English
language, using thc system of numerals employed in Covernment
accounts.

(2) The Bank may, at any time, issue dircctions to a mortgage
rcfinancc company rcquiring it to maintain such books. records or
information, in addition to any books, rccords or-information then

alrcady maintaincd by it, as thc Bank may considcr to be nccessary.

(3) Thc financial stalcments shall bc in accordancc rvith
intcmationat financial rcporting standards. including applicable
consolidatcd accou nting princ iples for groups.

52. (t) Every mortgage refinance comPany shall -
(a) exhibit thruughout the year in a conspicuous position in

evcry office and branch in Kcnya a copy of its last audited

financial statcmcnrs which shall bc in conformity with the

minimum financial disclosurc rcquiremcnts prcscribed frop
timc to timc by thc Bank ogcthcr with thc full and corrcct

names of all pcrsons who are officers of thc mortgsge

rcfinancc comPany in KcnYa; and

(b) within threc months of rhe cnd of cach financial year. causc a

copy of thc batance shcct and last auditcd income statcments

foi that financial year'to be publishcd in a ncwspaper with
wide circulation.

(2) Thc financial sntcments shall bc in kccping with Intcrnational
Financial Rcporting Standards, including applicable consolidated
accounting principlcs for groups.

53. A mortgagc rcfinancc comPany shall sct and uphold
underwriting standards for the purposc of granting a loan to a primary
mortgage lender.

54. Thc Bank may disclosc any information reccivcd in the

performancc of its dutics or responsibilitics under the Act to any

fioancial rcgulatory authority, fiscal or tax agency or fraud
invcstigationi agency within or outsidc Kcnya' wherc such information
is rcasonably rcquiria for thc proper dischargc of the functions of the
Bank or thi requcsting financial regulatory authority' tiscal or tax
agcncy or fraud invcstigations agency:

Provided that the sharing of information with institutions outsidc

Kcnya shalt only apply whcrc there is a rcciprocal arangcment.

Form ofrccounB.
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55. (l) If. at any timc, the Bank has rcason to bclievc that -
(a) the business of a mortgage rcfinancc comPsry is bcing

conducted in a monner contrary to or not in compliancc with

the requircments of thc Act' thesc Rcgulations or guidclincs

issued'by thc Bank or in any manncr dctrimental to or not in

the best interess of its creditors or mcmbers of the public; or

(b) an institution. any of its officcrs.or odtcr person participating

in ttrc gcneral mansScmcnt of the mortgagc refinance

compan/is engagcd in any practicc likcly to occasion a

contravintion o1 iny of the provisions of the Act' thesc

Regulations or guidclines issued,

thc Bank may -
(i) give advice and make rccommendations to the rnortgagc

iefinance comPany wi*r regard to the conduct of ia
business gcnerallY;

(ii) issue directions rcgarding measurcs to be takcn to
improve thc managerncnt or business mcthods of the

mortgage rcfinance comPany or to seqrre or improvc

"ot[tirn." 
with thc rcguircments of the Aa. the

Rigulations or guidelincs issucd or any othcr wrincn

law or rcguladons;

(iii) in any case to which paragraph (b) applies, issuc

dircctions Io the institutlon. officcr or other Person to

ctisc such Practicc;

(iv) appoint a Person. suiably qualificd and competent in thc

opinion of the Bank. to advise and assist the mortgage

rcfinance comPany generally or lor thc purposcs of
implcmcnting iny dircctions under subparagraphs (ii)
*a (iii) and the advicc of a pcrson so appointcd shall

havc the samc forcc and cffect as a dircction made under

subparagraphs (ii) attd (iii) and shall be deemed to bc a

direaion of the Bank.

(2) The Bank may, bcfore issuing a dircction undcr sub-

rcgulation (l), scnc upon thc mortgagc rcfinancc comPtny, officcr q
othcr person, a noticc of such intent spcciffing thc rcasons therefor and

rcquiring the mortgage refinance comPany, officcr or other persons,

within zuctr pcriod-as may be spccified in the notice, to show cause

why such direaion should not be issucd.

(3) A mortgage rcfinance comP8ny which reccivcs a dircction
undcr the provisions of this rcgulation shdl comply with the dircction
within such period as may bi spccified in thc direction and, if so

requircd, shall producc evidencc that it has done so.

(a) Thc Bank may issue dircctions to mortgage refinance
companics geocrally for the bctter csrrying out of is functions and in
particular, with respcct to -

(a) thc standards to bc adhered to by a mortgege refinancc

compsny in thc conduct of its business: and

Powcsr of lhc
Bank to issuc
dircctions.
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(b) guidelines to be adhcrcd to by mortgagc refinancc companics

in ordcr to maintain a stable and clficicnl banking and

financial systcm.

56. (l) The Bank may intcrvene in thc managemcnt of a

mortgagc rcfinance company in any the following circumstanccs -
(a) if the mongage rcfinance comPany fails to meet any

financial obligation, rvhen it falls due including an obligation
to pay any crcditor:

(b) ifa petilion is filed, or I resolution proposcd, for the rvinding
up of the mortgagc refinance comPany or if any receiver or
receiver and manager or similar officer is appointed in

respect of thc mongage refinance comPany or in respect of
all or any pan of its assets:

(c) if the auditor of a mortgage rcfinance comPany makes a

rcport to the Bank that a mortgage rcfinance company has

violatcd thc larv in a scrious manner or corducts its business

in a dctrimcntal rvay:

(d) if the Bank discovers (whether on an inspcction or
olhcrwisc) or becomcs awarc of any fact or circumstancc
rvhich. in the opinion of thc Ccntral Bank, rvarrants the
exercisc of thc rclcvant Power in thc intcrcsts of the

mortgagc rcfinancc comPany or is creditorsl

(e) if thc mortgagc refinance company is significantly
undercapitalized; or

(f) if the mortgagc rcfinancc comPany lails -
(i) to submil a capital restoration plan or a plan to rcsolvc

all deficicncics as dircctcd by the Bank; or

(ii) to add more capital, ard it fails..ncglccts or refuses to
comply, with an ordcr to implcmcnt a plan of corrcction.

(2) Thc Bank shall takc ovcr the managcmcnt of a mortgagc
refinancc company and may aPpoint an officer of the Bank or any other

Pcrson to managc thc mortgage refinance comPany in such manncr, for
such purposc and for such period as may be determined in the
guidelines.

57. (l) The Bank may imPose any or all of the follorving
administrative sanctions with regard to a mortgagc rcfinance comPany
that fails to comply with the Act, thesc Regulations or its dircctives and
again.st ia board of dircctors, or its officcrs-

(a) monetary pcnalty on a mongage rcfinance company, its
dircctors, officcrs or employccs responsiblc flor non-
compliancc in such amounts not excceding thc smounts
providcd for under section 57(2) of thc Act:

(b) prohibition from dcclaring or paying dividcnds;

(c) suspcnsion of lcnding and investment oPcrations;

Porvcr to
intcrvcnc in
manaBcrncnt.

Sonctions.

!



f..
Kenya Subsidiary It g is latio n, 20 I 9 66s

(d) susPcnsion ofcapital expenditure;

(c) suspension of issuance of debt instruments;

(f) susPcnsion from office of dre defaulting director, officer or

employec;

(g) disqualification from holding any position or office in any

licensed or financial institution in Kenya;

(h) undertake more frequent insircctions of that mortgage

rcfinancc comPanY:

(i) order ttr mortgage rcfinance comPany to submit to the

Bank, within forry-five days, a capital restoration Plan to

restore thc mo.tg.g" rcfinance comPany to the caPital

adeq0acy or, in the case of issues unrelarcd to capital' a plan

to resolve all deficiencies to the satisfaction ofthe Bank;

() at the exPcnse of tlre mortgage refinance comPany' appoint a

Person suitably qualified and compercnt, in the opinion of
ihe Bank, to' advise and assist the mortgage refinance

comPany in dcsigning and implementing a capital rcsroration

plan or Lther coiective action ptan under paragraph.(i)' and

ih" p"tton appointed shall regularly rePort to the Bank on the

progrcss of the Plan;

(k) impose rcstdctions on growth of assets of the mortgage

refinance company;

(l) rcvocation of the licencc; and

(m) any other acdon as the Bank may consider appropriate'

58. (t) A mortgage reftnance comPany may' with the approval

of the Bank, ,otuntaiity liquidate iaelf if it is able to meet all its
liabilities.

(2) An application for the Bank's appmval for the purposcs of
sub-reguladon (t) shall be in such form as may be determined'

(3) Thc Bank may, upon rcceipt of an application under sub-

regulation (2), approvc the application if satisfied as to the solvency of
thc mortgage rcfinance company.

(4) Whcre thc Bank aPProves an application by a mortgage

rcfinancc company under thi.s regulation, such mortgage reflmance

company shall'forihwith cease all its operations cxccpt such activicies

8s arc incidental to the orderly iealisation, conservadon and

prcscrvation of its asscls and scttlcment of its obligations.

(5) Where a mortgage refinance comPany gocs into liquidation
under this regulation -

(a) the liability of the sharcholders of the mortgage refinance

comPany for uncalled subscriptions to the capitd stock of the

mortiagc refinancc comPany shalt continuc until thc cnd of

the liquidation Process; and

Volunasry
liquidrtion.

l.
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(b) thc mo(gagc rcfinance comPsny shdl frrst dischargc-its
liability to its securcd crcditors urd thcrcaftcr rank all othcr

crcditors in accordancc with thc provisions of the Companies

Act.

(6) The Bank shall upon approval of a voluntary liquidation.

follow up with thc mortglge rcfinrncc comParly to cnsure smooth

execution of the liquidation Proccss.
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FIRST scHEDt''LE (r' 4 (lXb); r'36)'

CAPmALREQUIREMENTSFoRMoRTGAGEREFINANCECoMPANIES

l. A core capital of not less than Onc billion Shillings

2. A corccapital of not less thao 105 per centum of totd risk wcightcd assets Plus

risk rvcighted ssscts and off-balancc sheet itcms-

3. A total capital of nor less than 145 Per centum of its totd r'tsk weighted asscs

ptus risk weightcd assets and off-bdancc shea items'

4. The computadon of risk wcightcd sssets _aDd 
off-balance shect itcms shall bc

computcd ari mey Lc detcrmioed by the Bank from time o time'

SECOI{D SCHEDULE (r' 4 (lXc); r' l8(l))

PARTA_CRITEzuAFoRDETERMININGPRoFESSIoNALAI{DMoRAL
SUITABILITY OFDIRECTORS AND SENIOR OMCERS

l. For thc PurPoses of daerminioS the Professional and moral suitability of

persons! proposed'to'be directors and seniOr officers of a mOrtgage rcftnance @mpany,

itre g"n'k shiu havc rcgard O the following qualitics, in so far as thcy are reasonably

determinable-
(a) possession of rctevant qualihcation, knowtedge, skills and expcrience;

(b) abiliry to rccommcnd sound practices based on previous busincss cxperiencc;

(r:) abiliry to providc objectivc advicc;

(\,.i .,rbiliry to rvoid conflicts of interest in activities and commitments with other

organizations

2. Without prejudice to the Senerslity of the provisions 9f prygPptt (a)' the Bank'

may have *grtU ti thc prcscnt-and prcvious. conduct and activitics of the pcrsoo

concerned in -busincss or financial mattcrs and, in Pafticular, to any cvidence that such

Person -
(a) has been convictert of an offcnce of fraud or any othcr offcnce of which

dishonesty is an clement;

(b) has contravcncd the provisions of any law desig-ned for .thc p.rotcction of

membcrs of ttrc pudlic against financial loss due to thc dishonGty or

incompetencc of or malPractices;

(c) was a dircctor or a senior officcr of an institutioo drat has bccn liquidatcd or is

undcr liquidation or stahttory managcmeDt;

(d) has taken part in any busincss pracliccs thet, in thc opinion-of the Bank, were' ' 
frauduicnt, prcjudiciit or otherwise improper (whether unlawful or not);

(e) has takco part in or bccn associated with any other business practils as world,
' ' or has otherwise conductcd himself in suCh manncr es to cest doubt on his

comPctcncc and souodness of judgment;

(f) has dcfaultcd in the repayment of a loan for three consecutivc months advanccd

by a liccnccd financial institution; and

(g) has becn adjudged bankruPt. 
'

3. Thc Bank mey teguest sny Pcrson to fumish such additiond ioformation as may

bc neccssary in detcrminin! thc pr6fissional or moral suitability of thc pcrson.
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PART B_CRITERIA FOR DEiERMININC MORALSUITABILITY OF

SIGNIFICANT SHAREHOLDERS

l. For thc purposcs of daermining the moral suitability of significant sharcholders

of a mortgage ,.fin"n.. company the Bank shatl havc regard lo thc Prcvious conduct and

activities;f thc significant shareioldcr concerned in business or financial matters and, in

panicular, to any cvidcnce that such Person -
(a) has bcen convicted of the offence of fraud or any othcr offence of which

dishonesty is an clement;

(b) has contravencd the provisions of any law designed for thc Protection of
members of the pubiic against financial loss duc to thc dishoncsty or

malpracticcs by plrsons engagcd in the provision of banking. insurance,

investment or other financial scrvices.

2. Where the significant shareholder is a corporate entity, its dircctors and senior

officers shall satisfu the criterion spccificd in paragraph (a) above.

3. The Bank may requcsr any pcrson or corPorate entity to furnish such

information as may be-neceisary in-deiermining the moral suitability of significant
shareholders.

TI{IRD.SCHEDULE (T. A(I))

FORMS

FORM CBK MRC I.I:
APPLICATION FOR A LICENCE TO CONDUCT THE BUSINESS OF A

MORTOAGE REFINANCE COMPANY

NB: This form shoutd be submittcd, duty complcted, accompanicd by the complete set

of documents rcquired under Part IU, of thcsc regulations

l. Namc of Mongage Rcfinancc Company.

2. Physical Address of Hcad Office: L.R. No.."......'....'.'.

Strect: .... Building and Town/CitY

3. Postal Addrcss and Postal Code..............

Telephone No: ...

4, Date of Incorporation .' ......Certificatc Reg. No

5. Former namc(s) (if any) by which the mortgage refinsnce comPany has been

known:.....,.....

6. Particulars of sharcholding:

Prcsent &
Former
Namc(s) of
share-
hotdc(s)

Postal Address of
sharcholder(s)

PIN No. &
ldentificotion
No.

Incorporation
or Rcgistration
Details

No. of shares
held/allocated
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7. Particulars of Officars:

A. Directors

(Attach aI ncccssary supportive documenErion; Plcasc indicate N/A wherc requested dctails

arc not rpplicablc)

B. Scnior Officen

(Attach dl ncccssary pleasc where

rre not rpplicablc)

8, Namcs ofthcproposcdmortgage rcfinroca company's -
(a) bankcrs, brarrch and thcir address

(b) narne of law frm and thcir address

(c) name of corporttc secrctrry rnd thcir rddrass

9. Sourccs of frrnds for thc proposed business

lf any such ruthority has bccn revokcd. givc particulus

10. Does thc mortgage retinancc comPany hold, or has it evcr hcld any euthority from a

supcwisory body o crrryli'any busincss activity in Kcnyr or elsewhcre?

I l. Hrs thc mortgrge rcEnancc oomPrny bccn put undcr rcccivcrship-i1 tle pa1 g
mr<te ury compromisc or-tirng"rn"nt with iti crediors in rtre past or ottrerwise feiled o satis0

crcditors in full?

Nrmc of
ProFscd

Drcctor

Agc rnd

Nrtionrlity

hoposcd

Crprcity
(Exccutlvc

No-
Exccutivc)

ID No/

hrspon
No.

Qurlificrtion
(rcrdcmk rnd

professionrl)

Pcld rn<

Bmril
rddrcrs

Tclc-

phonc

cdrtrcu

Erpcricrcc
/prcviour

Othcr

CurEnt

(s)

I

2.

Currcni

Positiqr
Expcricncc

/prcviour

crnploymcnt

Pctrl
end E-

mril
ddrcsr

Tclc-
phurE

cuttrcts

ID No./

Pr$porl
No.

Qudiftcotion
(rcdcmic

rnd

profcssiond)

Nrmc of
Propccd
Scnior

Ollier

Aac rnd

Nrtionrlity

ftrlposcd
Desi3nrtion

I

2.
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If so, givc particulars

12. Has thc mortgagc rcfinoncc comPany bccn thc subjcct of invcstigation by a

govcrnmcnt sgcncy during ttrc last three ytsrs ......-.'....-

13, Is ttrc mortgagc rcfinancc comPany cngagctt ordocs it cxPcct to cngagc-in Kcnya or

clscrvhcrc in any litiga-tiir which may havc i matcrial cffccr on thc rcsources of thc mortgagc

rcfinancc company?........

14. If YES, givc Particulars

DECLARATION

wc, rhc undcrsigncd, bcing dircctors of thc mortgag-e rcfinancc comPany: dcclare

that to thc best of our kn-owlcdgc and bclicf, ttrc information contained hcrein is

complcte and accuratc. Wc also cc-ttify tttat thc capitol to bc investcd in thc mortgage

refinancc compsny is not from procecds of crimc.

Dircctor (Namc) ........

Signaturc.

....Datc....,.,......,.,..

FORM CBK MRC l-2 (r'4 and r'7)

FIT AND PROPER FORM FOR DIRECTORS AND SENIOR OFFTCERS

NB: This form should bc duly complctcd, accompanicd by thc complcte sct of

documcnts rcquircd undcr Part tll and submittcd to thc Bank'

I. THEMORTGACEREFINANCECOMPANY

Namc .............

TyPc ........,...
Proposed position ..........

2. PERSONALINFORMATION

a) Surnamc.,.......

Othcr Namcs

b) Prcvious Namcs (if any) by which you havc bccn known:

Rcasons for changc of names........

c) Ycar and Placc of birth:

d) Nationality and how acquircd,....".'

c) Pcrsonal ldcntification Numbcr (PIN) ....""""'

O (i) Idcntification Card numbcr and datc of issuc

(ii) Passport number, placc and datc of issuc "
g) PostalAddrcss: ..............'-..

h) Previous Postal Addrcsscs (ifany)
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(i) Physical Addrc.rs

(ii) Tclcphonc numbcrs

Educational Qudifications

Profcssional Qu al ifi cati ons and ycars obtai ned

h) Nun{s) ofyour brnkcrs during thc last 5 ycars

i) Responsibilities of Proposed position

3. EMPLOYMENT/ BUSINESS RECORD

4. DESCRIPTION OF PAST AND PRESENT ACTIVITIES IN KEI'IYA AI{D
ABROAD
4. I SHAREHOLDTNG (DIRECTLY OWNED OR TTIROUGH NOMINEES)

Qualifications
Ycrr

obtaincd

Examining
Body

Gndc Obtaincd

I

2.

Qualifications Ycar
obtained

Examining
body

Grade
obtrincd

I

7.

Pcriod Nrmc of
Employer/

Business and
Addrcss

Position Held

& Datcs

Rcsponsibilitics Rcasqrs for
lraving (whcrc

applicablc)

Company's
Name

Ccrtificrlc of
rcgistntion

No.

Executive or
Non+xccrrtirrc

Position held
Dete of

appointmcnt
Rcasons for

lerving
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4.2 DTRECTORSHIPS

4.3 MEMBERSHIP TO PROFESSTONAL BODIES

Narne of the
institution

-McmbcrshiP 
No. Position hetd Currcnt status of

membcrshiP

Reasons for
leaving

5. BORROWINGS

5.lHaveyoueverdefaultedinyourfinancialobligationsinthelastfiveyears?

Ifyes. givc details .'.........

5.2Haveyouatanytimebeenconvictedofanycriminaloffenceinanyjurisdiction?If
so. eive paniculars of thc court in which you were convicrcd, the offence, the penalty

imp6sed ind the date of conviction .""""""""

5.3 Have you ever been disqualified, uncler any legislation or rcgulation from acting as a

director oiserving in a managerial capacity?

5.4 Have you, in any counry' ever-been dismissed from any- office-or employment' or

been askcd to rcsign o, i".j.g*l f-m employment or po;ition of trust or fiduciary

aPPointment? If so give particulars

5.5 Havc you ever been diagnosed as bcing mentally unfit or of unsound mind?

5.6 Have you ever bcen adjudged bankrupt?

If so, give particulars

5.THaveyouevcrbeenconvictedoffraudortheftbyacourtoflawinanycountry?
If so. give particulars

5.8 Has any entity rvirh rvhich you were associated as a director, shareholdcr or manager

in any country bccn in nnan.iai distress, made any compnrmisc or srrangemlnt with is

crcdirors. bcen wound rp;;;,h;ir".""rJ business cither while you wcre associated

with it oiwithin thrce yiari after you ceased to be associatcd witlr it?

If so, give paniculars..'...

Company's
Name

Certificote of
regisration

No.

Executive or
Non-executive

Position held Datc of
apPointment

Reasons for
leaving
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5.9 tndicatc the nrmcs, posrrl and e-mait addresses, tclcPhone numbcrs snd positions of
at lerst thrcc individurts of good staading who would bc ablc to providc l-rcfcrcnce on

your pcrsonal and profcssioial intcgriryIThe referccs must not bc relatcd to you, and

should havc known you for rt lcrst fivc years.

5.10 Is therc any dditional information which you consider rclevant for thc

considcration of your suitability or otherwisc for thc position(s) held/to bc. hcld? Thc

omission of material fads miy rcprrescnt ttrc proviiion of misleeding informetion

6. DECLARATION

I am awarc that it is rn offcncc to knowingly providc any information, which is false or

mistcading. I em also aware thrt omining-matcrial information intcntionally shall bc

constnrcd to bc an ofrencc.

I ccrti$ that thc information given above is complctc and accuralc to_ thc. bcst of my

knowlcdgc, rnd thet therc arc n-o othcr facts rctevani to this epplication of which the Bank

should bc aware.

t undcrtake to inform thc Bank of lny matcrial changes to thc information provldcd

hcrcin.

NAM8.......... ............-POSITION HELD

DATED......... AT..................TI{ISDAYOF.................

SIGNED.

(Applicant)

(This dcclrntion must bc signcd in thc prescncc of thc witncss namcd bclow)

WTTNESSED BEFOREME:

COMMISSIONER FOR OATHSMAGISTRATE

Namc:

Signature:

Addrcss:

Drrc.................. ....and Stamp ............

N.!. Thc information givcn in rcsponsc to this questionneirp shall bc kcpt conFrdcntial

by tlr supervisory euthorities,cxcePt in caser providcd for by law.

Namc of
rcfcrec

Postal
rddrcss

E-mail address Tcl no
(s)

Position (whcre
rpplicrblc)

Relationship
with applicant

I

2

a
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FORM CBK MRC l-3 (r'4)

FIT AND PROPER FORM FOR SIGNIFICANT SHAREHOLDERS

NB; This form shoutd be duly completed, accompanied by thc complcte set of

documcnts providcd undcr Part III'

I. THEMORTGAGE REFINANCE COMPANY

Name

Rcgistration No

2. INFORMATION

a) Name of the corPoratc bodY

b) Prcvious Names (if any) by which you havc bcen known:

c) Ycar and date of incorPoration

Country of incorPorationd)

c)

f)

c)
3.

Personal tdentifi cation Number'..."."'

Contacts details ............

Namc(s) of your bankcrs ovcr thc last 5 ycars "
DESCRIPTION OF PAST AND PRESENT ACTIVITIES TN KENYA AND

ABROAD

3.I SOURCESOFFUNDS

l. Plcase providc dctails of thc acrual .sourcc(s) of. -funds 
that you' as a

sharcholder, would likc-to- iir"rt--"i use in thc' icguisition of shares in thc

mortgagc rcfi nance comPany.

(

a)

b)

c).

2. Declaration on thc sources of funds

Ptcasc provide a sworn statemcnt that the funds that you' as a-sharcholder' would

iil" to irroior usc in ttri acquisition of sharcs in thc mortgage rcftnancc company arc

not from procceds of ctrimc.

4. DECLARATION

I am awarc that it is an offcncc to knowingly provide any informatior, which is false

or mislcading. I .* afso"r-*u.itit otit]ting'matcrial information intcntionally shall

bc consrucd to bc an offence'

Iceaifythattheinformationgivcnabovciscomolcterndrccurarctothcbestofmy
knowlcdge, rnd rhrr th;;,E% othcr facrs rct"iant to this application of which the

Bank should bc awarc.

a
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I undcrtakc to inform the Bank of any matcrial changcs to thc information providcd

hcrcin

NAMEI

DATED AT:.................THIS

WITNESSED BEFOREME:

DAY OF 20

.. (Applican$ COMMIS S IONER FOR OATHSA{AGIS'IRATESIGNED

Namc:

Signaturc:

Addrcss:

Madc on . .20........

FOURTI{ SCHEDULE

FEES

(r4 (2)(c); r. s(4))

FIFTHSCHEDULE (T.16)

CONDUCT OFBUSINESS AND AFFAIRS OF A BOARD AND BOARD

COMMITTEES

l- Mectings

( I ) Thc board and ttre board committccs shall mcet at lcast oncc in cvery guartcrr to

dclibcratc on thc affain 
"n-a 

nn-"i"r condition of thc mortgage refinancc company and

provide ovcrsight and guidancc to thc mansgemcnt'

(2) Every mcmbcr of thc board and board committces shall attend 8t lettst two

thirds of thc boird mcctings in any financial ycar'

2. Quonrm
( l) Thc quorum for thc conduct of busincss of a board shall bc at least two'thirds of

thc mcmbcrs of thc boad.

(2) Thc quorum for a mecting of a board committcc shall bc at least t',ro-thitds of
thc committcc mcmbcrs, *fr"rr * 6rtt on" sttendcc must bc a non-cxecutivc director of
the mortgage rcfinancc companY.

3. Chairpcrson

( t) The mcmbers of a board shall clcct a chairperson Pursuant to the prcvisions of

thc company's articles of association.

(2) Thc mcmbcrs of board committcc shall clect a chairpcrson fmm amongst

thcmsclvcs who shall bc a non-cxcqrtivc dircctor'

a

Itcm Amount (Kshs.)

- 
s,ooo(a) r a liccncc

(b) thereaftcrOn thc granting a and annually r00,000

D
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The Rt. Honourable Speaker of the Senate, Sen. Kenneth M' Lusaka, MP

together with Amb. Paddy c. Ahenda, the Ambassador of Kenya to the

Kingdom of Qatar during a Speaker's Round Table meeting at the 140th IPU

Assembly

')

L
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,I

The Rt. Honourable Speaker of the Senate,

addressing the 14ott, IPU AssemblY

Sen. Kenneth M. Lusaka

+
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EXPLANATORY MEMORANDI.IM TO

THE CENTRAL BANK OF KENYA (MORTGAGE REFINANCE COMPANIES)

R-EGI LATIONS,2019
(L.N. No r34 of 2019.)

PART I

Name of the Statutory fnstrument: The Central Bank of Kenya (Mortgage Refinance

Companies) Regulations, 20 I 9

Namc of the Principal Act: Central Bank of Kenya Act
Enacted Pursuant to: Section 57 (l) of the Central Bank of Kenya Act

Name of the Ministry/Department: Central Bank of Kenya
Gazetted on: August 16,2019
I'ablcd on:

PART II

l. Thc purpose of the Statutory Instrument

1.1. The purpose of the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations,2019 is to give effect to Section 57 (1) of the Cenhal Bank of Kenya

(CBK) Act, Cap. 491 of the Laws of Kenya which empowers the CBK to make

Regulations to give effect to the provisions of the CBK Act. The purpose of the

Regulations is to operationalize the mortgage refinance legal regime which was

introduced to the CBK Act through the Finance Act, 2018.

1.2. The Regulations provide for, among other things, a clear framework for

licensing, capital adequacy, liquidity management, corporate govemance, risk

management, and reporting requirements of mortgage refinance companies.

2. Legislative Context

2.1. The CBK Act was amended by the Finance Act, 2018 to provide the legal

framework for the licensing and regulation of the mortgage refinance business

and to bring the operations of Mortgage Refinance Companies within the

regulatory and supervisory purview of the CBK. The Financc Act, 2018

amendments amended sections 2 and 4A and inserted Part VIB in the CBK Act.

2.2. Section 57 (l) of the CBK Act provides that the CBK may make regulations for

the purpose of giving effect to the provisions of this Act and generally for the

better canying out of the objects of the Bank under the Act.

3. Policy Background

3.1.The Finance Act" 2018, among others, amended the CBK Act to introduce

mortgage refinance business in Kenya. Mortgage refinance business is defined as

the provision of long term financing to primary mortgage lenders for housing

frnance and any other activities that the CBK may from time to time prescribe. It
I
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(3) Thc chairpcrson of thc board or a board commiBcc shall prcsidc ovcr cvcry

.""tin!'oi the board but in his abscncc ttre mcmbcrs.PrcsTt strrfl;^$19nc of tnc

;;;-b"'rr;r;";t to prcside ovcr that mccting and thc busincss transactcd thcrcat'

4. Rcporting

EvcrycommirtccofaboardshallrcPorttotheboard,atlcastonccevcrythrcc
months.

5. Board o rcgulatc its own proccdurc

ExcePtasprovidedinthisSchcdulc,theboardmayregulatcitsownproccdurc'
PATRICKNJOROGE'

Govcrnor, Ccntral Bank ol KcnYa'

I

d

I

a
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is intended that the mortgage refinance business be under the regulatory,
supervisory and reporting framework of the CBK. pursuant to this, the CBK
formulated the central Bank of Kenya (Mortgage Refinance companies)
Regulations,20lg.

3'2.lvlo*gage refinance business is intended to support the affordable housing agenda
that is part of the Government's Big 4 Agenda to be implemented over the five-
year period (2018'2022). Mortgage refinance companies will facilitate provision
of low cost housing as envisaged by the Big 4 Agenda on housing. Financial
institutions will be expected to pass on the benefits of lower cost funding from
mortgage refinance companies to Kenyans through affordable mortgages.

3'3. Mortgage refinance companies will at affordable interest rates refinance primary
mortgage lenders such as commercial banks, microfinance banks and Saccos
using funds from the capital markets so as to provide affordable mortgages to
eligible members of the public. This will in the long run increase the number of
households with affordable housing.

4. ConsultationOutcome

4' 1. The CBK published the draft Central Bank of Kenya (Mortgage Refinance
Companies) Regulations, 2019 on its website in February,2}lg and invited
comments from interested parties including stakeholders and the generalpublic.

4.2- The CBK collected, collated, considered and incorporated in the draft Regulations
views of the public and key stakeholders such as commercial banks, microfinance
banks, Saccos and the National Treasury, amongst others. The Regulations were then
forwarded to the Attorney General for legislative drafting and publication in the
Kenya Gazette.

4'3. The Regulations were subsequently published in the Kenya Gazette (Legal Notice
134 of 2019) on August 16,2019. The Regulations are cumently before the National
Assembly for parliamentary scrutiny and approval.

5. Monitoring and review

5' l. The Regulations may be amended from time to time in future to ensure that they are
continually aligned to the nature of mortgage refinance business.

6. Contact

6.1. The contact person at the CBK shall be the Governor.

t

l

l

I
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