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BILLS S \/

F‘lrc.t Readmgs

The Ccnatltunon of Kenya (Amendment) Bill _

MR. KILH’U° On a point of order, Mr. Speaker, Sir,

t

MR. SPEAKER' m‘.ﬂxiliku,ywhat'.’“is your point of order?

MR. KILIKU' .0n a boint of order, Mr, Speaker, Sir. I seek your guidance
B r-ere bccause I do not know whether the Standing Orders have changeds This i’s
. because, when the Mover was called R upon to reply, hon. Bivott also seconded.

. {L aughter)

MR, SPEAKER: ‘ They were merely complimenting each other}

-~

. . THE ASSISTANT HiNISi'ER, OFFICE:,OF THE V;ICE-’»PREQIDENT, MINISTRY 61“
\ mﬂm AﬁFAIRS AND NATIONAL HERITAGE (Mr.-'Lala;mpaa): on a point of order, Mr. '
"\speaker,_‘Sif. %Ias_ihon. Xiliku in order to rise on a point of order vfh”eh' the :
" ‘Clerk of the n National Assembly vas on kis. 'Peet readirig &der No. 63
S ﬁR. SPEAKER: Can ve move on now'_? |

The Firearms (Arendment) Bill

(Orders for First Readings readw
Read the First Time=——Ordered ® to -
be read the Second Time today by
leave of the House)

Second Reading . . - -

The Constitution of Xenya (Amendment) Bill

. (By leave of the House)

THE ATTORNEY-GENERAL (Mr. Muli): Mr, Speaker, Sir, I beg to move that
; “The Constltutlon of Xenya (Amendment) Bill ‘be now read a Second Times
Vhen I publ:.shed th:xs 8111 last Thursday, it occurred to ine that the
v ‘intent:.on of = the amendment was not clnarly understood, Therefore, I withdrew
that By and replaced it with the one dated 29/7/88. The first one vas dated
28/ 1/¢8, Frobably hon, Members have got both k% 81113, and I would like to tLQL'
8 they through you, Sir to disregard the one dated 28/7/88 and use the one dated

29
/1/88, 0# course as we are all aware, the publication period has been reduced
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TH'E. ;AﬂORNEY—GENERAL (ctd,):
promt 14 days to five days by the House,
A lot has been said about the intended amendment, both through the Press
ahd from the pulpit by c¢lericss In add:.tion, the Chairman of the Law < Society "
. R } I do not know whether speaking for himself or for the Xenya Law Soca.ety
x5 mzx of Kenya as whole) also came out v:.tb a lot of hot air, With regard to
l the cler:.cs, I wonder whether they had prepared their sermons for the weekend, e
or whether by my pubhshmgﬁthe Bill provided them Awith a sermon-for Liuw last
,s‘undaY- " ‘Some of theAcleri‘c‘s are ' reporfed to l_1ave\ cbnverted b ] the.‘ séxictuary
of thé :i:hurch to be the Parli'ameﬁfi\}l;en they actu'ally' Me led the
congregatmn to pray to the Almighty God 'that-— | '
MR. WASIKE-NDOMBI: On a point of order, Hr. Speaker, er. We are ali ‘
amcipusly vaiting for the Attprney’-Gerieral to explain to us the business. before
us, Ig he in order to také us to the pz;ayers and what-have-you? Can ve not go
<} straight to the busi;xess'vhichi ig before the House?
. o ) : ,(Azglause) |
THE ATTORNEY~GENERAL (ur. Muh) Sir, ‘hon. Vasike-Ndombi will réalige
that I was not near the pulpit, but now I am in my right place to reply to the
.clerics. The clerics even called%gem;ngregatxon to pray to the % A];nlghty,cod

‘to block and kill this Bill, You can see how puli)_itgare being used these days.

. - : _ L eWnW :
1l1s are meant to be sm debated in this Parliament, but to call|the flmighty
me Gt

t to block the Bill or to kill it is tantamount to :.nvok:.ng theLpflm:.ghty God
W \rann

v God created the institution of Parliament s to debate such matters

J

MR. MANG'OLI: On a point of order, Mr, Speaker, Sir., Why can the
not
Atm"‘ey-General[speak near the nicrophone? We are not hearmg vwhat he is

e : 2spold o
Wim and we do not know how we are gomg toc;encri-wée«en vhat he is talking
" about, <

-«

_ THE' ATTORNEY~GENERAL (Mr, Muli):s I do not xm Xnow vhether. the microphone
\f&ul P“ ;CJJN\Q& \SO\
. However, I was saying that, the ings ntution:t of \the—State-are creation
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THE ATTORNEY-GENERAL (Ctda): ‘

god and the cleric¢ himself know§ it.verfwell because t)iése institutions aie'

qentioned both in the holy Bible and the Koran, | "
Therefore, the intent{ons of the clerics to come t;ut and try to

jntimidate this avgust 'House to abdicate its duties of debating these matters

vas to create what one may call fear and despondency, -'T};at was not wise

and I would perhaps ask -tﬁe clergy men to keep away from inciting the

cbng;regatiéns that ways .4 ‘ |

- .

Again, I vas surPtiée;i to read what the Ch_airmgn_of the La& Society
- of Ifenya sa.id to the medias As I said earlier,' I do no‘t; know whether he was
speaking for himself or on behalf of the Law Society of Xenya. ' Whatever ' .
. * . . B : .
" capacity _he vas speakir;g in, he missed the point.gompletely. The Chairman
) of tﬁe Law So,ciei:y of Kénya Qho is a. lawyer and is supposed td he ieadin§ the
couhcil of the Law x Society, missed the §oifzt c“ompletely. I am surprised
that the Chairman }:hése to misconstrue the Constitution an‘d in particular ‘
the provisions which this House is being asked to amend.

’ MR. KUBO: On a point of order, Mr, Speakeé, Sir. Ve expect to be
told by the Atforpeyﬁeneral the reasons why. . he l'_xas‘ brought this Bill, But
nn;r‘ he i§ debating it with an outrsider’ vho is not even an hon. Member‘ of this

»Hbuse. He is replying‘ to views that have not; been presented to this House,
Ca;n he now tell us the feésons why he has Abrought this Bill instead of replying
to people who .a’re irrelevant to us? | '
THE ATTORNEY-GENERAL (¥r. Muli): Sir, perhaps we need you guidance
’ v‘h\ere. Is hon, Kﬁlﬁo trying to frame my bspeech? Is'he trying to show me Qh'en

and in what manner I should introduce the Bill? I would like your ruling here

. 8ir,

MR, SPEAKER: Hon, Members, my ruling is that, let us & cbnf:inue vith =

$ Business,

the to&a&l

- THE ATTORNEY-—GEN.W\AL (Mr. Muli): Thank yeu.very much, Mr, Speaker,
" Siy, C ' '

Contrary to what the Chairman of the Law Society of Kenya says, that

is Hous

the € is being acked to tamper with the tenure of office of the members.
Yhe py X :

blic Service Commission or even the Judges of the High Courteme—

AN~

szt
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. MR ANGATIA: o a point of arder, M. Speslter, Sir. Mr. Speaker, Sir,
. the
you ¢ gid meke a ruling that we get on with the business beforre us. If Cha:;mﬁn

. ofthe” “Tenv Soc:.e‘by of Kenya and the clergy issued press s‘hitanenbs..
, outside Parlizment =~ |
Ammey.bencml has the liberty to elso isoue /press «*mtment /in reply o their :

’achgamons' ! Rowddsmoedix  Can he get on and e}qﬂmn to us vhy the Constitution |

\w—» .

shouldbe changed" He can only reply o whatvve eqy about this Bﬂl i

_ MR SPEAKER:  Order!’ Wnll you ldrdly aJlow the hon. Atbo:mey—~General
..wmvemem]lﬁxewayhepmfers" : }

THE. ATTORNEY-GENERAT, (Mr. Mili): Thenk you Mr. Spesker, Sir. I do

. otseévmyﬁzmimimntmenlmferfowhatths%aimofﬁwIewqociety
of Kenye. said. If he misled the pubilic, I bave the nght to correc'bhlm. Wat
is wrong with Smak that? &

SO, “the Chairen of the Iaw Society of Kenya shmﬂ.d read the Constlt:xtlon
xmﬁﬁxxazﬂthemxendmntscareﬂﬂlybefcmehecangototbew ' o
' MB. MANG'OLI: On a poimb of arder, Mr . sPeamer,s:r My:f:‘:zrstpomt
of order ves that meA‘ctomey—Genexalshoulduseﬁlemcrophone o that we can
hem*hmpclearly memcmphonehxh.. 1susmgncvbas occagionzlly bean used
gloﬁleBhn:Lsterfor:EFJmncedmmgﬁmhﬁgetbaymﬁwelﬁvebemheazmghm .
WW. Wedono‘bknonvmymlsmﬁmgrbdﬁ‘flcult‘bousetbat
mcmphone‘> Ve would Like to hear him clearly. o

. ATRORNEY-GENERAT (i, 34214): T do not know i viether it is : c/«lﬂ
M. Meng!oli vino carmot heay me clearly or whether, it is this microphone vhich

“n"t""’l‘lﬂngmperhf Mlmthesemmmplwneswgeﬁ:ertobeheam"
cleecplw

Lt
Y s

P ese,
bt

(e Aﬁomey—Generalﬂm the o micmﬂlone's'toaether)

B

MR, VAMATWA: On e point of order, Mr. Spesker, sir. % The Attormeys
G@m‘l 14 @t the Coairmen of the Taw Spciety of Kenya referred to the issue
‘ ﬂn -:he m:“jlnb@s of the Public Servmce Cammission.  The Attorney-General says that_

Sion'was not in the m:u, In the Memovendmn of Objects ard Reagons
g I51-11 'w“uc:h is appeermb on page ?50 s’catecs here ca’c»aoonca;]_'ly
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MR. SPEAKI'B Ve can raise po:wts ofmargtment later on. Ie tus
tforhmtomush%vmgmm _ - _
THE A‘I"J.’OF’“EY—-GE\IERAL (3 Mzh)‘ I w:iJl now xkowiekedo introduce the

| " ﬂsmwﬁm of Fenye. (mendment) Rill. Firstly, I like ‘to drew the attention

of ﬂ]e House to Wbut they know very well - the acwal(f Constitution of Kenya and

nO‘b the Amarx]ment. - In Chapter one, cL‘aus° 3, it states as followss-
. o "his Constlmmon is the Consmmhon of the Republlc
. -~ of Kenya and chall have the force of law throughout
Kenya end, subject to section 47, if eny other law is
... inconsistent with this Constitution, this Constitution
C dualereva:_lazﬂmeotherJawdlaJl,totheexbent
» of the inconsistency, be void®, '

R mepom‘rIwouldhketomalcelereccmesmlersect:.onﬂwhlchls
mded for in that clause. Section 47 o;ﬁ the Constitution goes on to give ke -
I?arhament the power tommnendﬁ:eConsmmmon. Itprmdes ﬂusmclear N
'bams Secﬂmﬂ (1) -states thats-

"mbaect to this sectn.on, Porlizment my alter
this Constitution,” N

So, M. Spezker, Sir, this august House is g given the right, by the
Constitution itself, faz to alter the Constitution vhen it deems £it to do so.
&'—Ee same seotion,+ Section 47; mrotects and e safeguands the senctity of
this Constitution. Weknow‘lhatltlsﬂze submmvelawofm:land. It is
'&’B”lezyla.vofﬁnslazﬂammotherlawsamsubgect’mltam stem from
it It is, therefore; agreed that. to awend the Constitution, mtters tat ke

- are "70 e azmdedmxst te of impartence, necessary and in the nntemst of the -
‘mMas a whole,

S0, coming to this House with emendments of this nawre, which I am about
h%weasmesovamentmvewnsmmedmycamﬂmmdhaveanwh
\vmemmm'achceaniwem‘recamtoaclearoonclumonﬁzatthez:uemments
vﬁsax:v Toait is viny wed heve Vrought them to Pavlizment. T have nob trougsh
amn&nemm’»h’:‘reasan:mzib.v:LduaLl., bat I an the one who drafted the Bill.

e, ' 12 3 fourd e emendments to be necessary ard of importomee to such an
,fmn@ngihanmthlsliomsefarywtomokeMemzmpme:rsconi‘/ned

W Section 47 of ﬁie Constitution to amend this Constl.mtmm 4;‘

e ka

fo e
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gl AITOREY-GENERAT, (i ). ot
S0y we do not rush to mermth‘thecmmmmas\veambengaccused
¢, Ve zxe beingink about the emendments to inprove and assist the administration
| of inich e Goverrments is entrusted to administer. 5o, the idea that we have
m@t the minor &"xermts to tamper with the Ccmst).mtmn must be done aay with
-nﬂ@tatﬂlebe@nmng ' _ |
The apendment Hok that T.- would like to stert with is the one which seems
mhavemisédaheavylnﬂlabalﬂo. Imnmhm.mmstolookat%eﬁmn

mllbg,fmmw'ﬂaebackoxﬁlelﬁllongageﬁm Tos’aarbmﬁh ﬁteﬂnﬂzmen’cal
ﬁ@tsofmelni:wldualazegmteedmﬂa-vmatwehavebeenmnngaseaﬂy
asmeaaysofn&agacm ﬁmeBﬂlofIbgh‘bs. The rights of the individual are
g0 guarenteed in orur constitution except m certain xratters.' Section 72 starts
[ off Yy giving that protectlon, and states as follows:- '

" "No person shall te deprived of his persoral liberty

;ﬁ;ﬁmaybewmonsedwmvmanyofthwfonmng

ﬂatlib@rtycmonb;bemvedmca'tainﬁmiteammmatm'
gpecified in the Constitution itself. You camot deny en individual that liberty,
OﬁEMSeWhmtha‘blsprov:Ldedfor. Oven:"lhepage, youm_'].lseealasbofup“bo
_ Sab-section j, emzmemmnbmttersmder\mchapsrsonmaybedmnedms hbe:'ty
ﬂleyameasfo]]ms.-

‘ (&) in exeaution of the sentence or order of a court,
R vhether established for Kenya or same other country,
in respect of a cnmmal offence of waich he has been
canmc‘bed,

(b)nnexecutlonofﬁlecmda'of'ﬁ:em@%urtomﬁle
Court of Appeal pmishing him for contempt of that
com'torofan‘oiharcm'tortzmuml,

(¢) in execution of the order of a court mede %o secure -
the AFiIment ofanobhgatlonmoosedonhmwmelaw-

/(@) for the purpose of hringing him before a court in
‘ executdon of the order of a cowrt; amd -

(@) upon reascratle suspicion of his having camitted,

. Or being about to commit, a criminal offence wder
the laws of Kenye;

of the Consmmmon and go thmugh it before T mtzroduce the actual amendments. ﬂhey

-

T g
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G
; oHE ADTORNEY-GENERAL (Ctd.): |
¥, Speaker, Slr, I would like to emphasize that and ™ ~
£0 take'that notion_i right through as we proceed to discuss the . i
amendment i am about to introduce. There are other matters.which
may‘nct:be releva_nt but go up to part (j) as I have said. Those
.are_the‘only mattérs»for which the liberty of a pefsbn may ﬁe
denled.CS, ‘For the;purpose of %his'amendment I would like the
notlon under (e) to be carrled along and I quote:- '
"Upon reasonable su3plclon of his having ,

committed, or being about to commit, a criminal

offence under the lavCOf Kenya."
~ So, if a person has been reasonably suspected to have
comhitted en offence, or being about to commit an offence, that
libertY‘éan be denied of him, ' Therefore, he is denied that Xxwex
 1iberty under section 72 of the Constitution of»KEnja. What then
’ happens to that'person? Crxpzgz If_ you 1ook_at sub«section (2)
of section 72. of the”Conétitufion, it mmx provides that:—

"A person who is arreéted,or detaihed shall
- be informed as soon as reasonably prgacticable,
"in a language that he understands, of the
. reasons of his arrest or detention.” :
I would like the notion of "as soon as reasonébly practicable” to -
' be indelible in the hon. MEmbers' minds because that is the
operative point rlght through the zmk amendment I am about to
 introduce in that section. ThlS means that if a person has been
\ arrested for hav1ng been suspected of hawiug committing an offence,
or abOUt to commit it, he must first of all be informed "as soon
as reaSonably practicable" why he has been detalned and then the
other matters follow.
_The amendment is about to come in sﬁb-sectlon (3) -
)after that person has already been informed of the reason of being

ary Dol
*TTested g op detained:j[it says 12
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ofE ATTORNEY-GENERAT (Ctd.) : ' |
- "A person who is arrested x or detained - .
(a) for the purpose of bringing him before
a court in execution of the order of a
court' or _ L
(v) upon reasonable susplclon “of Yis having’
committed, or being atout to commit,
a criminal offence--" ‘
As you w111 remember, I said. that we should keep in |
| mlnd the notion of “reasonable suspicion of hav1ng, or about to .
‘commlt an offence". That prov151on 19 glioted word for word ax
$ximym in sub-section (3) as I have just read out. WVhat happens
then if such a person is not released 1mmed1ate1y° He shallrbe’.
brought to court as soon as reasonably practicable. I said that
ethis phrase will recur over and over and the notion must be kept
in mind. Xk Therefore. it does not mean~—-r..’ This is where I
. take arms with the chairmén of the'Lew Society of Kenya for
inxerpretlng the. Conetltutlon wrongly and even to publish for the

Whole world to read,Zhrong provzslon vhich is not one of our

.QOnStltuxlon's reguirement. I have to take arms with him because.

_that is not to say that a person must be brought into court within

e 4 hours., That is not aAeene%&%u%ten requlrement at all in our

. Ahoto ‘
flaw. I xm W1ll repea?)for the purpose % of clarity,] a person who

been arrested or detained must, as soon as reasonably
Otlcable/be told why he has been arrested or detained. He

“t al reasonably
. SO, as soon as gxnzébractlcable be' brought before court.

is our constltutlonal law,

It is ‘only then when he cannot be brought to court

our
§ or bGYOnd 24 hours., I would like you to. 1ook at the

Sio
D and see what it says because that is where the mlsconoir~

is’
and it jg ‘where the ddmage has been done.

hi
o a reaSonable time, should he remain stlll in detentlon-&£»4ﬁf
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pHE ATTORNEY-GENERAL (ctd.):
»'Iti says in part:-

"e—-and where he is not trought before court
within twenty—four hoursg—~~"

AIt does not say anything else except the burden of proof to show
that he has been brought before court "as soon as EEBZXXPRXA
reasonably practlcable‘ -~ 'not: W1th1n those twenty-four hours -
w111 depend on the person detalned. What this means is that thls
person must be brought before court as soon as practlcable. But’
the if that is not so, the burden of prov1ng that he was brought .

.to court kzywmnidxz beyond the perlod of t%enty—four hours I goes A

| back to the person detained.,
So, - 22 this amendment we are. trylng to 1ntroduce is®

) trylng to retaln the period of twenty—four hours for what we call
minor offences, or in other = Words,.mlsdemeanours. Those are
thé offences which carry penalties below life imﬁrisonmeht.' But,
in the an offence carrying llfe 1morlsonment or Xxfm a death

' sentence——— Lét ‘me mention the offences that carry a life or

" death sentence. They .are treason andlo}&ed offences, murder.and

robbery with v1019nce/and they carry a death sentence while the

miSdemeanours do not. So, we stlll require that the mlsdemeanour

‘ offenders ve brought before court w1th1n reasonable practicable

~bime.ru2 1g the {ime exceeds. twenty-four hours, then the onus of
ow

TOving that one was broughtlgeyeng a xE= reasonable time -
?t Wlthln twenty—four hours; it can be beybnd twenty—four hours -
on the Peroon detalned.

The amendment we are trV1ng to make is to separate the

0 ¢
ategorieg of offences - mlodemeanours and felonies which. carry
eath Sentence, “dhe /RAALMA- A Z/m Wflb amd At a2

N : L\ha..ro& ’
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mﬁﬁ ATTORNEY-GENERAL (Ctd.): |

- I would now like to glve illustrations of the two

let me mention that

categories that I have mentioned. Before I do that, /in the
case of felonies, the idea or anyone trying to advance an_ argunent
' that a person a:mi'este& for a felony can be brought ‘before coui*t{ '
within twenty-four hours has never happened and I cannot foresee
it happeninge. Therefore, that argument does not hold water.

mmmg Take for example, mmzxmm a mu.rder case, -

T Lo - Mm -

L]

Bl
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person has killed enother one with malice, or aforethought, hg i

“ba caught mthin a short period a.fter the actual cozmnss:.on of the

But you cannot simply teke him fo court. Whe.t offence will

ffence‘ N -

ou cha;pge hinm wrbh‘-‘
Mr. -Speaker, S:!.I‘, there a.re elements wh:.ch ‘must be establlshed

b0 order for en offence of murder toLconstltuted. A F:Lrst of a.ll, s:mce 1 |

ome'body has heen killed, you need to carry out a post-mortem exa.mlnatlon. ‘

I
rnis will. enable you to determine whether death. was. caused. by way ofy i
! or 1nstance, stabbings Now, that takes t:v.me' n.t ca.nnot be done mthln !;

. {

4 hom:st 4

P There are also a.nalytlca.l examna’clcns to be carr:.ed ouu,

o h a.s blood testse ‘The alleged mu;‘aarer may not have ’been ca.ught

on the spot “committing the offence. So, we mst have blood tests to

bonfirm that the suspect hes committed the offence, Thers must be

wha,t we- call rrina fa.cie evidence to sv.ppor“c 8 cherge of murder. This

evidence cammot be collec‘ced within 24 -hours. Therefore, we feel thet

in order to remove the presumptlon that a person who deteins a.nother

one, muat prove that he has not exceeded a reasonable time, & period
11 over 24 hours is necesse.ry. But thet does not mean that if the ' }

g esse:ry evidence is_gavailsble mthz,n e. shor'her per:.od, a policeman |

3119\11(1 con‘blnue detaining the person. ‘ _

it I mst state streightawey that this emendment does not give

\roly, ineludi g the pol:.ce, permission to detaa.n arrested people '

ore than is rea,sonably wacticables But in the case of a :t‘elon;y,

: 2ce Ca.nnot be easily g‘athered."' Soy & per:l.od of 14 days is required.

¥or, this is not to sey that you must detein the suspect for 14 days."

m’“ld be a mong interpretation of this a.mondment. You must teke

°t to court as soon as is reasonably practlcable.' But if you

Mt gb"ithezz‘ed a.ll the necessar,y evidence, and you ere ‘asked why you

e
taineq & suspect for 14 days, you can prove that circumstances

Justlfled 1'!:,
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"‘gE‘ ATTORNEY-GENERAL (CrD):
and YOU will be. absolved of the burden of proof.

Yire Speaker, b:.r, take the case o:f‘ x robbery mth w.olence,
hera you have several robbers involved. They have ‘robbed, =foph. -
jneban, ce, mmﬁbooy in l\xombasa and scattered, ‘some escape in a plane,

thefg in a train and others in a bus. You happen to have caught

nly one of them in Mombasa. ~You know there are others who are on

g e

. the ru.n- No‘v, ig it reasonable to ¢tharge t _hat person mth the offence

of robbery with’ v1olence when others are still at large° Take, also;.,

the case of catile mf rustlers = and this 15 Why we have brought this )
ipartj,culur emendmente It 13 “trie that we have cattle rustlers, who |

~

are attacking maﬁyattas. It is ta.}nng ua upto even two weeks to look
for theme A lot of activities, incl}\zding ¥illings, ere taking placey
, a P .

.\/ .

You may catch one and wound _éﬂe&her oae' Busy |Mre Spesker, Sir, you

will agree with me that 24 hours within wx which we ere being asked

1:6 take such peoplé to court is_not réasoﬁé.bly macticable. Consider,
also,‘that some”.people witfn:i.n thé cé.ttle'x'ustling arsas a.fe injured

‘and taken to m hosp:.tal by eircraft; others ¥ax may have been 1n3ured

seriously, or even maa.med. The cattle rustlers are stlll at large, :

: 'b’at these people cannot speak so as to provide =E cltgéas of what happened.ij .

j Yet, we are being asked to take such suspects tok‘:' %2 within 24 hours.
That is not roper a.dministi'ation of jus‘bice.‘ We have to.do proper

, investlga‘b:.ons* the pohce have to follow up the mattar until, perhaps,
‘ ﬁh’gy have good evidence to support a charge of robbery with violence.
; cgtjble Trustling is more or less a war, because guns are involved in
That ig why I am, saying that the main reason of bringing this
of Irovision is because we ere having a Lot of difficulties in
; &J.ing With this sern.ous felony. So, ‘24 hours :Ls/a.n enough period
Qa.rz.y Qut investigations into it Tk

VAR
If we take an axample of treason, we find[f@hms offence is

'bched
B\l Vernights It is a well-planned matter “to conéfég(“,,\w%v\ _

> Offence, such es the overthrow of a government, aséass:»_nm on,
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: gE ATTORNEY~GENERAL (CTD): | |

qnd 80 on. There are several offences allied to treason. Now,. the
mg,stcrmr‘d of such a plan may not be mw easily :f:‘ound.. Perhaps,

101; of sed:.tz.ous documents have been #floated! everyvzhere. Thex

i pla-ﬂ may pot have been properly hatt.hed oubs. ' Dne person may have
peen caught. But, m. Speaker, Slr, yéu will agree with me i‘hat
iwesngatlons into a matter like this one cannot be completed wzthin
24 pourss It is in connection with these type of offences that we
"aa'e sgying we need a littie' bit more time before the pfesump’ﬁion on
after how long somebody ghould be brougnt to court can be rebutteﬁ.

‘ . Mr. Speaker, Sir, I would- now like %o go through the
amendrﬁent as quickly as possible.. Before I do so, I must repeat'that

;‘i;he smendment does hot g:.ve the pol:Lce, or anybody, & licence to

4 deta:x,n an a.rrested yerson for 14 days 'before taking him to court, it

such & person can be taken to court earller. The operative words are','

‘“as soon a&s is yracticable", | The word “rracticable" 'may not be a
’ relat:.ve one, but I would hate to think that this amendment should
‘ 'be construed as giving the police a licence to detain a:oy arrasted
~ &" . for longer than is necessary before. ta.k:.ng B h1m to court.'
~ So, in the case of a felony; the amendment is enlarging

"(3) A person who is arrested or deteined-

(8) for the purpose of bringing him before a
court in execution of the order of a courd; or

(b) wupon reasonable susp1c1on of his having
committed, ok being ebout to commt, a
criminal offence,

~aAd who is not released, shall be brought before x
a COurt as soon as is reasonably pra.ct:t.cable'" i -

Yol Lrr T et la
~ - .~

is ‘Ghe POS:Lt:we aspect ;;fi-.:l.t.- ST e T U

END T ng

] th&t part of Section 72(3) ~ I would like you to look at it - '!:o read: -

e
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Now let us see the negative aspect.
v, .. and where he is not brought within
twenty-fou:c hours of his.arrest or from the
commencement of his detention ere
the ‘following words should be inseﬁ;ed
tor within fourteen days of his arrest
or de‘bentlon, where he is arrested or detained-
upon reasohable suspicion of his committed or

is about to commit an o:f:‘i’ence pxmishable by
-death;"

and then continue with the old s.entence:-
“the burden of proving that the person
arrested or detained has been brought before
a court as soon as is reasonably practlcable e

shall Test upon the person = who 1s de‘ka:mmg
’ t‘hat other person. . , )

I  That phrase I have used was inserted in sub-section
a2 "5 of the = Constitution only last year by‘this august House.
- We inserted ii: so that the offénces which caryy a death sentence

o ..‘felonies - chall not be capable of being given bail; they
- shall not be ‘oa:.lab_le. “You will remember that is the extension

‘,~or;, owr principle. Ko bail g can be given to felony suspects.
- similarly, Mr. Speaker, we are submitting that the
 period needed to investigate felomies is much longer than that
« needed to investigate misdemea.nov:r. '.merefore, a longer time
k for ‘the investlgatlon of such cases should be givemx permitted.
'-['hi“s means that all that we have seen in the newspapers, that
are licensing ;people o be deta:med ba’ore they go to court
‘bhin 14- gy da.ys, is not correct. The pr:inc:.ple gtill remaing
a Person' who has been arrested or is. detained, must be
ught. before g court ¥m within a reasonsble time, and if he
ot brought within that time, this must be explained. In
e case of a felony, this xum should be within 14 days, and '
hin. 24 hours in the case of a misdemeanour. ,

So, Mr. Speaker, Sir, that is ‘the proper construction
i _sécti_on, a.nd T invite the House to accept it as the
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" porrect construction, and tey showld not be misled by what

pas ‘been expounded in the Fress or elgewhere. Eon. Members

g _pave gone through that particu.‘lar provision xak¥ with me rather

‘i:atiently; a.nd T hope that I have made myself quite clear in -
- order to dispel the myth of what misleading proposition was

. '_ gj.vepo | o |
',off:;.ces. I will sta:c'b with the ofi’lces of the Public, Serv:.ce 7

.j‘*'connn:l.se:.on because it has £ot a longer lis*t: of amendmentg. o

" _We are dealing with sect:.on 106. .. This has been reprcdueed on

. page 252 of the Bill. T hope- hon, Wemalwa will listen o

E - this because he was trying to a.ttack 11:.

Section 106 of the Constitution createe the public
office known as the Public Service Cormission, and its members
are also mentioned. The tenure of office of the members of
the Public Service Commission ie provided for under <*ub-see*b10n
(5), which states:—

"Subject to subsection (7), the office of a
member of the Commission shall become vacanh~

.(a) at the expiration of three years from
the date of his appoinbment; oxr’

(b) if eircumstances arisé that, if he

" were not such a member, would cause X him to

be disqualified to be appointed as such.” ‘
is from me that the tenure of off'ice of a member of bhe
i ssion is:'b'hree years. In the course of the three years, -
“01' an extended period of three years, if a m Pperson beeomes
°“~‘51.Y ill and is- unable to function because he is seriounsly
* 80d ig in hospital, in order to remove him in the course
that Three years or extended three years or two years, the.
fituthn Prov:x.des that there mast be appo:m’sed by the Presid ent

~buna) g investigate his inabllity to function or the mis-

T R,
3

M. Speeker, Sir, the next amendment touchesv on certain e




‘ » Ko300000208 88
; ATPORNEY-GENERAT (ctd.):

o con

@R v ,
person 'is unable to function or has commi‘(rbed, & misconduct.

= {fhat is why he ‘appoints & trn.bunsﬂ. _ The tribunal will then

' co.n’ﬁlm"e +o mvest:.gate when 1t ig very o‘w:.ous, in the case ‘

- of _mabllrty, that someone has fallen ill and is unable to

| 3.
2}

' "ﬂmctn.on. In the case of & msconduct, +the. commission is

 sbyious. Then a tribunal has $o look into all these matters

and report back. I say this is contradictory, inconsisténtg .

e : and untensble with the rest of 'bhe Constitu‘b:.on, and it

‘ghould be removed. _ 5 _ .
o Mr. Speaker, Sir, I cwould like %o Tefer you to

. Section 24 and 25 of the Constitution. These are the vested

powers of the President in the Constitution. Section 24
states:~ '

: "Subject to this Constitubion and any
other law, the powers of constitubing and
~abolishing offices for the Republic of
. Kenya, of maliing appointments to any such
office and terminating any such appoinbment, .-
shall ¥egt in the President.”

This is mandatory since the word "leha.ll"’ has been used. There

16 novhere in the Constitution where that POWGI‘ has been
delegated to any other persom. |
Sect:.on 25 states:- |

_ "Save in so far as may be otherm.se
Frovided by this Constitution or by any

.other law, every person who holds office

" in the service of the Republic of Kenya

shall hold that office during the pleasure

of the President.”

Jauot he has committed. First of all, before the President
ints the tribunal, he has already been satisfied that that




Lo 1 = 268488 -

' qgE ATTORNEY-GENERAL (Contda)s |
Mr. Speaker, Sir, that again is an abaolute vesbed power under
. secti‘m 25: “iny Officer, mcludlng myself, holding a publ:.c office holds
tbat office unde:r the pleasure of the President’. | There is powbere in the
c,,n%:bltutlon that power has been delegate:l to anybody elseo Now, Sir, even
uaing the layman's lan_guage that he who hires must have the pover to fire, it
ig quite'as'simple as tha.t( Iie who h:i.res rust have the power to fire. o '.." -
' ' What Section 106 does, Mr. Speaker, Sir, is to cut short those powers '
of the Preszdent and say that although you hold that office during the pleasure
of the President, nevertheless, under Section 20, IL. the question of
| . i your removal to the ’I'ri'bunalo‘ fhat %s not a delegations I refer the matter
“to the Trihmagc.hto dotermine. I submit that that is a comtradictions AIt nas
 never ha.vpen:ld[refez'ence to a Tribunal, and I cannot foresee i happen in any.
" near fut'ureo So, why have a sort of a provision in our sacrosanct Constitution .
which is a dead dwk?d |

Mr. Speaker, Sir, you will remember last year or two years ago when

I was moving an amendment to Section 10%,removing that provision dealing with

4 reference in respect of the Off:Lce of the Attomey-c%zora.l, I used the phrase
- een

"eimilar provisions were dead duck. They have. mever/ised and they will never |}

’ . - be usdd. ILeave as:.de the questzon of contrad.wtory or inconsistency which is
, provisicns. ane.
in i’tself null and vo:.d. as a matter of fact, tﬁ 3¢ null and void jfbis pravision

because they are mconslstgnto If you remember, ¥r..Speaker, Sir, I did: sta.rt

Yy Teferring you to Section 3 of the Comstitution which says,and I quotes—

"rhis Constitution is the Constitution of the Republic of
. Kenya and shall have the force of law throughout Kenya and,
" subject to section 47, if any other law is inconsistent with
this Canstitution, this Constitution sball prevail and the other
- law Bhall, to the extent of the mconsa.stency, be voidt.

N

I submt, M¥r. Speaker, Sir, that uth..n the Constrbutlon,that that is
$ha
’ t other law which is now contrad:lct:mg the provis:.on% have referred to°
Ia

S0 submit, ¥ro Speaker, Sir, that those prmsn.one will do more harw than

00d
iz they remain as purely flowers whick cmmo‘t be used while ’chis angust

i
;

Se
bas what we call "the mopping powers" to remove what canﬁb be mconsistent -.I

i
i
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A HON. NEMBER: "With thoée few remarks, I beg to movels
TAY ATTORNEY-CSTERAL (1o Tuli)s “Noy I have fo go on. I have got
gnother one hour {0 goo .\I . ' '
| R SPEAKER: Caray omp Mro Mulic }

T ATTORVEY-~GRIERAL (iz Muli)s . o, Mro Speaker, Siry I wduld like
0 c'ubmrb that prévisio'v, $ied wp wi'th nfdvi’siéfa of Section 62 of ‘the Constltu-
tlon,'ﬁxat deals with similar pwov:xs:.ons, and.- a.ll those sgimilar provigions are -
in respect of offices held by the Judpas of the ngh Court and the Judges of
“bhe Court of fppeal..
But' before I come to that, ¥ro C’pe:.\ker, S:Lr, I would like "bo mentlon

. tha,t Sec’uon 61 o:t the Co"stltu*b:.c»n does prov:.de that the appointment of Judges

Vo

is by the Pres:.dent on the ad.v:.ce of tne .Tud.mclal Semce COmmss.lon, and the
prmsion is prmded for under that Section in the event of an acting appom'b-
ment, removal and so On.

¥r. Speaker, Sir, I sutmit that the provisions of _that Section which

we are reménring.ﬁaragraphs 3y 4 5, 65 abd 1 are purely a duplication. In other -

words, we are creating another Pribunal for the puxpose:i of m—emmmng the

question of removal of a Judge when there is already another Tmbunal which

: advises 'the Px‘as:.dent on the appomtment of duiges and ma.tters rela.ted. thereto.
' So, :m addition to what I have said in relation to Sect:l.on 106, even

this Section affecting the Judges is even worse because it duplica‘i:es another

oo Tribun&l which is the Judlc:La.l Service Coxm::.ssmn, and to that extent, with a »
d’@hcatxon, it :is incans stent and cantradicioxy. I cubmit that those provisions
B¥e not relevant and .ghould be Temoveds - | | | -
- So, Mre Spea.ku s Sir, althoach T eeid I %ill go bn for one hour, it is
t 80s - I would 111:6 -to finish wp now by 't:.d;y:mg wp of amother Iittle amendme.at |
Meh 18 provided for within the actual litile :ml 1 .and that is really to -
gulalise Clause 3. This is to regula:r:tse the ofi‘mce~ to which the Judieial

Cce c°mml"<1on nay muke appointmentse

Twill ‘
YOqucmember, Mro Speaker, .ur, that we did not ha.ve the Chief Maglstr-xu

t
ime baok, the Privcipal Maé,l':trdtes and so mo So, these are a.ll newly <

R
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oreated officesyand in order to ensble the Judicial Service Comm:.ssa.on to wmake

appomtments in respect of the Chief Magzstra.tes and the Principal Magistrates,

.tha’b amendment is brought. It is purely a consequentml apendment. ‘
Now, coming back to the Bill, Mr. Speakem, Sir, we are proposing to

this Eouse the amendment oi’ Seotion 61 of the Constitution so that we arve

" Sube
remmng a phrase wluch is mthin “the hll, subject to /Siection 62 (7) of Sect:.on 6:

. .

11; is 5 “moppmg" conseq.mnt:.alo
| Mr. Speaker, Sir, Clause 3 is the amendment to Section 62 of the

; constztution by removing sections 3, 4, 5 6 and ‘7. Those are in respec'b o ?

 reference %o the 'l‘mbuna.l the questmn of removal of a Judge only on the question

ur

- of mﬁ:mity or mscmducto The power to remove him at any time a:nses, but
there is refereme in case of infirmty or misconducts ° '

Now, we have also d:.scussed c:Lause 5 at 1ength, dealing nth\bhat
removal of the stricture of the 24 hours extending it to 14 days in respect of
felonies, and Cléu§é 106 deals‘ with an;ezﬂxpen’cs prop_c;sed; by repeal‘iné sub-paragraph
6y T5-8y and 10 of the Constitution. .

_ ¥r. Speaker, .Sir, I do not think I can be of any further assistance to
uy hon Memberse I think I have tried to explain, % $hink T pave also
s ) dischaa:ged the omus which is upon me in respec't; of Sections 62, 72 and 1%

With ’bhose few rema.rks, Mr. Speaker, Sir, I ‘beg t0 move.

. (applaus )




