
BILLS

Eirst Readirrqs
M

. the Ccn-stitution cf Kerya (nnendmeat) aiff .\-
l{R. trILINU; On a point of orderl Mrr Spealerl ,Sl,r.

MR,. SPBTtrXER; l{r...Xtliktr,:rlhat.'l.s your point .of order?

}{R. f,rLrKUr . On a ]oi.nt of orclerl Hrr Spealcer, Sin. r seek your guid.ance

ief,e O6cause I do not Lnnw tlrhethe:i the Standing Orders have changado Tlrls i's
'

beiausel nhen t*te Mover rras called tll upon !o replyr hoao Bivott also seconded.

(Laughtir)

tm. SPEAKER: They rere mcrely conplimeating each otherl

" 
IIIE A^9SISTAITI UINISTER, OFriCE,pF TgE VrCE;,RESIDE!fT, UU{ISTBY OI.

!

U66{E AFFAIBS A}{D NATfOIIAL EERITAGE (Ur. f,ahnpaa)a 0n a point of.order, Mrr

- $pealer, Sir. fas hon. fiLiku in or{er to rise on a polnt of order sheir the\
'Clerlc of the a [atloua] Assonbly uas orr his feet reading tirleer No, 6?

l{R. SPEAXER: Can ve move on nov.?

The Firearms (enenaneat) Pirf

Seqord Reading

The Constihrtion of Ienya (.oneranent) ffU
' (Bv-lgave of tlle-Igusql

!:

mE AI?ORNEY-€ (ltr. Uufi): Mrr. Spealer, Sirl I be'g to move ihat
*?tre Constitution of f,enya (i6renanent) sfrr be rrou::read a Second Timer

Yheu I yablished this 81L1 last Ttursdaye lt occusred to ine tlrat the

lutenliei o3 e the arnendmert vas not clearly und.erstoodr Thereforel I rrithdrcv
that BtLl and replaced it Iith the one dated 2gh/88; The first gle l,as dated.
28/l/ga. Fnobably honr llenbers have got bcth !t Billss and,I would lite tb I\SJC

6 trrqr through you, sir to disregard the one dated 28/;/88 and use the one dated

;,' 
29/z/aa. -of course as ve are arl avare, the publicati.on period has been'rerluced

t.
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$ffi A(IOIINEY.€ENERAL (cta.):

fro* 14 days to flve dayi by the House.

A lot has been said about ttre intended, anendnrcnt, both through the press

ag fton the PulPit by cLerits; In additionr thc Chairnan of the tau . Sirciet5r: t:

ot-y,etrya;. I do not know vhether spedclng for hintself or for the f,enya Lav Society

16 l*M of Kgrva as vhole; also cpne out sitb.a lot of, hot airr [it]r regard to

thc clericsr I vonder thether they had prepared thel,:r sernons for the veelend, '

or shether ,tV ry publishiag the BllL provlded then nlth a serno1'fo1 lic last

S..rndalr. Some of the cLeribs hre r rePonted to lrarre convented ! the sanshrary
*se$-.

of tbe;Church to be tbe ParLlanentlyhen they aehrally sa}}e*-al#*he Led the

corgr€gation to Pray to the Alnishty God,;that-

HR. YASIXET$DO{BII 0n a Point of orderr M:r. Speakerl Sir. We are all

rorioualy valting for the Attortrey.€eneral to explain to us tbe business before

u5e Iq he ln or€er .to tata.us to the Prayers and rbat-,&av*ry6u2 cal ve not go

trl stralght to the hrsineds vhl.chi ls before thc Hbuse?

(aPPtause)

TIIE ATTORNEY.€ENERIL (u:r. Uufi): Sir, hon. tlalite-uaombi .*i11 realise
\.

that. I vas flot aear the Frlpitr but norr i .io io my right place tg reply to the
/ 0Pal.gLcrlcso The clerlcs even calledlgile conSregation to pray to the f Afnigtrty.c.oa

to block and LilI this 8i11, Yqr can see bon !,ulpit9are being used these days.

Bil1s are reant to be tu debated in this parllament, but to carr logl) ffrnigrrty
Y(Lrni- +1r!'-

$d to block the Bill on to Ii1I it is tantanouEt to invoking the, Almighty God

N"cod, 
createu *: iastitlrttoa of parliane".F" to deb; such natters

XR.'UAIGIOLI3 On a point of orriler, Mr. SPeakerr' Sir. Ihy ca.a tbe
Ittorrev-cer,u""ylilo near the nrtcbophoue?
sVlrtg a:rd ne do not krow horr re are going
about.

tle are not hearing nhat he ls
€-SfrOL€t +.s'

tolJron+b*h*e*oh r{rat. he is talkirig

THE ATIOANEY-{ENERAL (ur, r:u[): I do not trr knoe L-hether. the nicrophone
raultv. Hoveven, r was sayins that, the institu.r.4 ".ffi*lS*Sfr"

?
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XflE ATTORNEY-,GEIIERIIL (cta. ) :

God iliil the cleric himseLf knovl lt,very ve1I because Urese institutlons are

mentioned both in the holy Bible alrd the Kora::o

fherefore, the intentJons of ihe Jf*i"" to ccne olrt anrt try to

lnxifitdate tliis augrst House to ab&icate: its duties o.f debattng these matters

s4s to create what one rnay call fear and desPondoncy, That vas not v'ise

,rld 1 $ould. perhaps as! the cterggf nen to keep array Ilom inciting the

Is he tzylag to shon ne uhen

I vould llke your ruiing hcre

congrregations that vayi

of, (enya said to the 3nediar As f Eaid earlier, I do uot knou uhether he $as

speaking .for hlnself or ori behalf of 
]e 

Lar Society of trenya. llbatevCn

capacity he rras speating i41 he missed-tfre point-gompletely. The Chairman

of tbe Lau Socieiy of Xenya nho is a lanyer and is supposed to lre Leading the

couaciL of the.Lan x Society, rnisscd, thc poi.nt conpletely. I an surprised

that the Chairnran tnose to risconstrue the Constitution and in parti6,11ar

the prov:isidas shlCh this Eouse is being asked to amead.

' MR. IUBO: On a point of order, Mre Speaker, Sir. We expect to:be

told. by tle Attornry-General the reasons vhy, .:he has brought this Billr But

nov he is debating it rrith an outsider vho is not even an hon. Member of this

Eouser He is replying to vievs that have not been presented to this Eouseo

Cqa he aor tel.l us the reasons uhy he has brougbt tlris Bil} instead of replying

to People r"to are lrrelevant to us?

TIIE AftORNEy-cENER.lL (ilr. Ur:Ii): Sinr per^haps ve need you gtuidance

here. Is honr Kubo trying to'frasre ny speech?

dld in vhat nanner I shorld introduce the 8i11?

ol,Fr

MR. SPEAXER: Hoa. ltlemb€rsr lr}' rrling is that, let us c contirme vith
the toilayrs Businesso

. TIIE Ar:roRNEY-csNinAt (Mr. iluri): Tbaxk you.very nuch, Mr.- speakerl

:.,i 
sio' conba:qr to shat the Chairman of the Lav Society of Kenya says, that

>-f.8ice of the rnenbels

&:" 
I\blic service cormdssion or even the Jucges of the lrigh court--
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![n INGAIIAr fo. a pint of crder, ]h, S]realrerl iStr. !tr. Speakqt, Sir,
, the

y* drd palre a nitrg get on'i':i& fte lnsiness before us. ff CtraifiBr3.

pf..fiie,lwrsociety of Kerqva anil 'ibe clergg issreal l:''. rress *5..*t(, y"
a 4 outside &rillment

ettormry-hmerrl"I 
has ttre l:ilerb/" to also iswe$ess sta,tmenty'la veplilI6"p+

: r '&rik$rmhc Car he &t m ad CIplaia to us @ tee Constitution

6hord Ie crynqe'l? He car only rep\.r b rfiat we W a{ut 1r}tt" ry]}.
Xm. ffiAKER: Orrlel' 1}7iIL1 yor kiqdly allqlv the hon Attorney-Geueral

m .Aflrcmitr-m{mAl (mr. mrU): &edk Jrou lth. Speaker, Sir. I do

oot "." 
Tfitrni'3?ere}rci{mt r&en f refer to what the ChaJrma of the Lerr Soelety

L
of,'Keqfa said. rf he nisled tlre prb?-lc, J lrave trq z:ig[t b corcct ]rin T&rat

is nrwg slth .+M &^t? $ ' 
1

"re#*nrr ad. tbe .0ueerilrents eaeefrlJy beforc te ca go to tIe-- 
'

IE. IlAI{GtOlrIl Qr a pi:ct of eder, }h . Strealm, Sir. ry first }oint
of .co$sr nes ftat the Atto:cfcy-{reraL shsuLd we the uicropme o tbat we can

he8 }rin p clemJy. the nicmfhme hr he is uring nor bas oecasimally berr used

E tap lti+tster for f Fi^muce &ri?€ ttle Bli€et ey acA we harrc beee hearing'ain

'. IYe do not hs,r fiy he is f!:ding it dffflicuLt to use tbat
uicrcpbcarc? lYe wwld Lihs to hear hin clear.l;r.

t&. I&orgro:Li rdro eararot bear ne cl-early or rvbtter,it is ficls ricro$ror:e sllidl
I

rs not rvcririag $or:ld. f lrrb these tivo raicrodtoales,togetberi,o be heaJrt,.-
e]q,\y?

-1

i.
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fi.z e8.88 :

* far W to fird* th,:irtg ihe BtlJ.

$& *m0m{IY-'GE{ERAI (:rb. Uti): I $d.Lt noir xii;tri:&'dio intm&rce the

&tldtrticar 
of I'm;,e ) mf:- Fjrstll6(ffi 1tue atbenticn

it W 1lor:se *o nhat they lmov very we-ll- - the act:alm Constitirtion of tr€mya, Fd
L,

o*:W.A:eecr&ent.-' 
Tn Chapte oner c,l^eo:seJr i1; gbates as follcm's;-

\ ilkris Ccn:ti'hrti.car js the Corstitnticn of the nepuhtic
of fenya ard *rat1. have the force of Lais tcroqgborf
K€q/a and, srbject"to sectlon N, # ary other-Lary is

of 1fie. incorsistenc;r, be void,'.

the poi.at f lvouLd. Lille to uake lere c(rrres ucL€r sectioa 47 Triricb j.s

purtaea for irx ,r"9 ry. Sectim 47 of ttue ConstituAcar goes on ti give fltls

}ai"Ii@ent &e lnwe fo :rr'!ryq ru€rd. ibr C@,sbifuticnr. I! frorides ltris in c"Ler

tegas, Sect*cu!-47i:(t) : states that;-

. 'rslbject to ltris sectioar, fuljmeclt nay alte
trts Cmstitrtlcn "

So, !h. fuo-dce, Sir, txls a€ust Hcuse is gim girm tile rigbt, tU 'tbe

Ccustttrtim itsellr jks to al.ta" the Cmstitrtiorr ufien it dems fit to do so.
NF

b fu qrme secticclt Seeti@ 475 Wotects d. rrrr srlPegirarrls the sactity of 
\

rils GrstitltioL we hon ltrat it i.s the srbskrtlve ].ar of txi-s rand,. rt i-s

tefEirEry Iary of tiis f.ad slrl all otber lairs are slrbjeet to it ad sta. fu
11 It is, th*efol€ra#ed that. tc md. &e Ccnstlfirticae, m.ttes &at bmesdc
qtB to fu qrrtsnred rorst be of i4rcrhce, necess&xr ad. in tre iuterest of tbe
utoe as a ,,roLe

So, c@ixg to tuis House witr ao:funts of 'this :lat!re, $ddcb I an alout

we as &e Gq\Efioent le.ve consridered. rmy ca:efiJJy ard. have ac{ualJy

F*o. truactice ad. ve lcrve ccrp to a eLear eonelusicar tirat t&e aendomts
. &:it is vfuy **-3rlre 6"rgrt tbe to 3arlianecxt. f bave not turo.r6|rt

Eaqfoeuts here as an indirri&ra1, hrt I a ibe one l*p dtmfhd the Htt.
ihaS foulrt ttre ffi)rt,gbs b be necessarlr a:a oi;iq>rcrt:mce to such m.

of kiE6irg ullu to tJels lIorse.fc you to lmnke ilre 1m xrr pcrss corfgrzecl
hir : 't,b SeeUon 47 of the Co:stitrtlsn to armd thi.s Constlt-l'rtion ,'
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Sor we do not ru*! tD t@er w:ith the Corshitrtion as &e are beirg accused.
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i. '.'

(a) in el<ealtim. of ttre serrtence or srde of a ea.r.t,
rtle&tr estblLi.,hed. for lh:Jn or scrrp ot&er courtqy,' in reslect of a cfifuuiru^1 offace of $hjch. he has beeer
coevicted.;

(t) U ecrecuti.on of fte orde of the ili€ti Corrt * tfr"l
Csrnrb of Alpea-l g,uigrtng him for cortq* of tt:at
corrb cr of alotber c€n rb crr ti tri'oma3.;

I
(o) :n eur-ecutiqr of tA" orrd,e of a couet mde to secune

fae fl,lJ-flLlent of an olLigaticnr irqnsed m b-i:n W ttre lar;
(a) for the trrrlnse of kiryirg him tefore a court jo

executioar otr the ca.dtr of a co.rb; ard. -

(a) ufrcn reascrehle srspicion of his hautr€ camritted.,
g' E1.ng about. to ccemi-t, a crj.uirn1 offmce r:ryJ.ec.
ttre la,vs of Kr:qp;

of, l'Ie arc bedry&t abotrt the mmdmen'os to. jqrcve p'rx1 assdst the afuiJilstmtion

of vbieb the Crovsrnant is enfumsbed !s ad{dnjslieri So, tre jdea ttrat we he.rre

W{L*t ttre uinor mer:dnerts to t4ler wtt}r the Ccnstitrtlcar mlst be dme a.}{y wit}t

syi$ii at fr1P teatrrtlir:g'

Ihe aerrfuetrt l&* that L"rvorld. tike to sffi with is the ome daiih se&s

bh,ye raised abeavylnrllataLoo. I E':ia1 rt.t<i ro,. Umbes to l"ook at Section 4?

of the'Constllution ad. go tlrougb it -oeforc I lntroerce tbe actual menfuants. [hey

wj-11 bJ f.ound at 1he tac]r of O* Uff m. gage 251. So start i''1ith, ttre tra:lmsrtal

ri&rts of the irrttvieial aae guarateecl r:rde r&at ue hare leen Inoffjug as early
,,.

aer fre days of W@ Ctrta - tbe Ri]] of Ri€hts. kre ri6[ts of t]:e 'irrrividrrrrl aB'

m gualarteed. jn om ccarstitrticn ecrcr:pb in csrtain @ttes. Sectlon J2 sbrbs
l

off W eivjr€ trat potectiorq ad. states as foLkws:-
i'No pesar shall be deIrilred. of his fpmns-l lilsby

sa\re a.s ray be ec,rtrorlsed. t6r lerr in any of tle foltmi:ing
cBS€g-rr

fhat libtrby can onl;r be rmoved in crykrin lr*t A m'tteuts ttuat ase 
.

sFesified in the Ccnstit*icar itself. Yor'canot deqf em. jdtvidltal thEt Liberry,
otlennise wb€n ltat is lrovj-ded. for. Ove tre IEge, JruB rj-LL see a Li.sb of r4r to
arb-seetioa j, mmeratiag natbers ud€r r'&rich a trEuison uay be dsried. h:is librytr,
Ihey ae as folLqys:-
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tt{E aTfoRNEY-GE'NEnArr ( cta. ) :

Ittr, Speaker, Sir, I viouLcl Like to enrphaslre that and

to take.that notion t rigbt through as l',re proceed to d.iscuss the .

aaendment I am about to iatrod.uce. There are other matters. v,rhieh

na.y.*ot be releva-nt but go up to part (i) at I have said.. Those

are .1jine onJ.f matters for which the. Liberty of a person rnay be

clenjed.4f. 3or thei,Pur?ose of ilU: amendme:rt, I would f.ike the

notion under (e) to be.ca:ried along and. I quote:-
rrUpon reasonabLe suspicion of his having
connitted., or being about to commit, a criminal
offenee uncler the ].as:fof Ke.nya.rr '

,_

So, if a person has been reasonably suspected to have

"o{ritt"a 
an offeriee, or }eiag about to commit an offtrnce, that

liberty cau be tleaietl of bj.m. ' Sherefore, he is d.eaiecl that

Liberty under section 72 of the Constitution of Keaya. '[?hat

happens to that'person? 9"Iggg ff-you look at sub,;section

of .section 72-. 6f the 'Constitutioa, lt xs provides that:-
rrA peison who is a:restecl. or d.etaine{ shaIl
be lnfornert as soon as reasonati;;;A;fiJitr". 'in a langrrage tha* he understandlr'fftte
reasons of his alrest or detention.rr

person has already been informed of the reason of being
L&L

or detainea. -/it says :+

t+rET

then

(z)

f woultl. J.lke the notiou of 'rtas soon as reas-onably praeticabLe't to
be ind.elible in the horry. llembersr mlnds because that is the
operatlve poi4t'right through the arnk amendment I am about to

I

Latrbduee in that section. Ttris means that if a person b.as been
aryested. for hawing b""olsuspected. of lxixg eorr*itting an offence,

i,or:about to comnit' it, he rust first of a].]. be inforraed xas soon
&s reasonabS.y practicablerr why he has been d.etained anil then the
other uatiers fol1ow.

The amenclrJrrt iu about to come i.n sr)b-section (l) -
af,ter that

:Er- ested. x
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fIS AIf0RNEY-CBI{EEAI, (cta. ) :

I.2.r..r.2.8.88

'tA person vrho 1s arested i or cletained - .

(a) for the purpose of bringing him before '

a court in execution of the orcler of a
courtl or

(t) upon reasonable suspicion of his having' cornmltted., or being about. to comit,
a erininal offencer:-rl

As you .wllL rememberl I saltt that we shouLd. keep in

*ria ttre notion of Ireasonable suspicion of haringl or about to

eomuit an offenee't. fbat prorrj-sion is quoted worcl for rvorcl ax

IxffiE ifr sub-secti.on (3) as I have just read. out. l??rat happens
,-

tben if such a person is not reLeased iunediately? IIe shaLL'be

brorlght to cor:rt as $oon as reasonably practicalle. f sai-il that

.tbis pbrase lriLL recur'over and over ancl the notion uust be kept

.ln nind.. I* llherefore. it cloes not rnean---i-'-' Tlr'i's, is vrhere I
teke arms vrith the chal:md.n of the. Lavr Soeiety of Kenya for
i.nterpreting the, Constitutlon rrongly ancl even to publish for the

rrh.oLe wor1d. to read ,fwrong provision whlch is not one of our

,ponstitutionts reouirement. f have to take arms with h:lm beeause
I

been arrestecl or aetained. must, as sooa "= ,."=o*ry
lcablerbe toId. w$r hg has been arrested or cietained. He

/ n -- -:--

arso,r as soon "" *"*f;;3il133i{" be,brought before eourt.
Ils our constitutionaL l-aw.

It is.only thes vrhen he cannot be brouglrt to court
a reasonable time, shou.trd. he remaia st111 ln detention eg -&
9 or beyond 24 hours. I would ].ite you to-,'l-ook at the 

t

sLoa aad see vrhat it says because that is lvhere the misconstr-
ls and. it is where the dermage has been done.

that is not to say that a person nust be brought into corrrt r,'ithin
24 hours. rhat is ,,ot ,6#ffi1%.r";ent at all in our
t A ,4hoEr'awo I xu w:iII renealfor the purpose f of 6larityrfilerson vrho
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gtfi,

Tt'-

Arronsgr-GDNERAJT (Cta. ) :

says in parb i-
rr---and where he is not brought before court
wlthin twenty-four hours---rf

It does trot sar anything e18e except the burden of proof to show

tbat be has been brought before court tras soon as Frrszrcr.f[trfi

ieasonably practieabler - trot w:ithln those tvrenty-fo'ur hours -
$:iL1 depend. on the person aetainedl That th-ls mealls is that this

puiuoo'nust be brorrght before eourt as soon as practj-cabl-e. 3ut

the if that is not so7 the burden of prowing tbat he was brought

to court tepl*:ra beyondl the perioct .of tirreaty-four hours h goes

back to the Person detalned.

So, J::. this anenclmeat.$e are trying tb *ntrod.uee is'
trying to retai:r the periocl of twenty-four hours for rvhat vre ca^l-3.

rinor offences, or in other E nordsr misdemeanolrrs. Those are

|he offences rvhieh penaJ.tie's'bel.orr J-ife i.rrprisonraent.' But,

iu the an offence carrying life imFri-sonnent or *irfs a d.eath

penttsnce---:Ibt lne mention thd offences l}r?t,carzTr a J.ife or

'tLoe.:"jl If the time exceeds trventy-for.lr hours, th.en the onus of; . b.o.:ro.*d:i'qfoYi-ng that one nas brought E1rt& I *o* reasonabre time -__ ___e___ I;_e _-€

't..}* within tvrenty-four hours; it can be beyonct trrenty-fQr:r hours -
ll8 .r- *-^
*fo*, -* urre person rletaj.ned..

ileath dentence. Tbey.are treason rndrffiXffenees, m.rder,and.
L

a,i.ina

robbery yrith rriolencerand. they "*ry a death sentence vrhile the
mistleneanours d.o not. So, we still. requlre that the misdemeanour
offeaders be brougtrt before court rzlthla reasonabLp practi-cable

She amendtrent lve are tr1,'ing to make ls to separate ihe
categories of offences
ath sentenc

- uisdemeanor:rs and



st# .IrfoBSEY-GEISEBAT 
(cta.) :

I wouL{ now Lj.ke to gi.ve iLl'.rstrations of the two' Let me mention that
categ,ories that f .have mentj.oned^. Sefore I do that.rfin *Ue

case of f,elon:iesr. the idea or anyone trying to advanc_e an argUment

t}Iat a person anrested. for a felongr can be brought before court' ,

yrithin trventy-four hours has never happened. and. I cannot foreses

it trappbring. therefore, that argument does not hol.d lvater.

Xnffifi{8 llake for exampLe, *lnrxxuw a mlrder case.

,.
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I pruon h,as kLLLedl another ons with rnal,lcej or afprethou6irt, he

..69 cau&t within a short perlod. after the actual cornmssion of the

3ut you cannot si&pLy take hlm to court.' Tflrat offence $rj.l,L
\ t-

c]nffge hira rrith?

Iff..Strnaker; Sirr thers e:r-e eLenents which must:bs establishecl
be

s o,:diet fo1 an offance of mrd.er tof6onstituted..; Sirst of al.1,j . sj.nce

rbody h,as been !dlle.d,; you neect to camy out a post-mortem examlnation.i

rril1 eneble you to d.eternlne .wbeth.er .d.eath.yo,s cause-cl by wgly s3,

insta,acer etabbing.; I{owe that ta}es tinoi it canno.t b6 d.one rrithin i
I

fbere gre al.so arralytical exe.rdnations to be eamj.ed.*outr
\, . 

t'

as liIoocl tests. llhe qlaeged m:rdrirer ray not have been caugbt

f&e s;:ot;comnlttiag the offence.
I

I

Sol we rmrst have bLood. tests to
that the -suspect [6.s gemn'i.f,tedl the offence.' fh.erb unrst be

I

* ^,u1] fnriqa. ta.c*g ern d.ence to support a charge of uurcler.' Tkls

ov*-dlence cannot be 0olLectect w1thln 24'borrs.: fhereforer ve :febl" that

ordsr to reaove tha trresumption that e person who detains a;noth.er

rauat lroye that he has not exceed.ed. a reasonabLo tlme, q, 1rcrlodl

over 24 horrs is neees'sgry;; 3ut that d.oes not moa.,n that if the
g-ri d.ence *q _. eillf+lleblg trl."thla :.e s.boXtef ::tpri o c[7 a poAl eeaan

eoatlaue tLqtaiaing the pereon

I utrst state stnaig!.tawa;r that th[-s anenilment $oes not give

I inclucli E the poli.ee; lrerulssion to iieta.tn amostedt peoplle

thaa is reasonebly trractieab}e.i 3ut in tho case of a feLony;n

-eaanot be easily gathered. Sor a periocl of ].4 dtays is reqrxlred.

r th.ts is not to say tbat you roust d.ete"in th.e suspect for. 14 d.ays.

be a rrron€i lnterlbetation of this arnenclnent.: You nuot laire
t to eorrt as gooa as is reasonably lracticable;:' But if you

|*u Satb.ered a1L the necessary eviclence, anil you ere asked why you
tained. a suspect for 14 daysr you can Irove that circrrrns-bances

justifiod. itt
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ag;- 
yoa rtll be absolvecl of the burclea of lroof .

Mr. $peaker, Si.rr take tire caso of x robbery with uiolencee

sbere you have sever&l robbers involved. Shey have robbeclr r.fsph' . . :

iga*arr*ce, 
somebo0f ir, Ilombasa aacl gcattered; sone escape in a pLanee

ot,.etd in a trerin andl others iu a bus. You haplrn to have caught

only one of tham ln l6or:obasa.l ,You lsror there are others wJ:o are on

tb,e rurr.; Sotr, ls it. reasoJabLe to Ohllrge t-hat person with the offence

of:robbery "rlti'viol.ence 
wben others ar6 stiLL at l,erge? Thkel a*Lso;,

t31e cafte of cettle nf rus'uLers - alod tluis is rhy we have broirght tbis

SarticuLar anend.aent. It is tri:.e that we have cat'cIe rustLers, nho
]

are attackirg nanyattesr It is talcing us upto evea two weeks to ].ook

for theu." A Lot of actirritiese including kiL1ings, are taking p3.acee;
''{ft-.,E- C;lLa' {

you may catch one a.:cd wound. anofiber ors] e&l$rr. Streaker, $ir, you
v-

ril"l agree rith ne that ?4 horrs vithin st rnhlcb ylre 8re being asked.

to take such peop3.e to eourt is not r6asonabS.y trnacticabLe. Consid.er,

also, that gone..peop1e witir:ln tl.e cd,ttte rastlj.ng ereas are iajr:red.
and. talcen to ksn hobpital by eircraft; others har nay have been injurecl
aeriouslyl or eyer rnalmed.: Ihe cattLe rnrstJ.ers a;re BtILL at iargpr
brnt these people eqrTot speak so as to trnovid.e lc clues of what happened."

ConJ'tIet, we are being asked to take_sugh saslmcts toii-:-*-vrf tbi:n 24 hours.i
Ib'at is not trnoper aclmia:istration of Justice. YIe have to. cto 1ro1ler
tuvestt5|,tions; the police have to fo].}ow up tbe matter unti-]., trerbaps,
t&By have good erridence to support a cb.arge of robbery with. violence.

lrf:t" rustling ie more or ].ess a war, because guirs ere involvecl in
lSf , t}tat 1g w'by r e.nr- saying that the nain reaeon of bring:ing tluis

ffit of foviqlon is because we ejre harring a ].ot of clifflcuLties l:r

Wit"- 
Trtth th:Ls serious feLony. sol 24 hours ief#"oough perlod

/'teqr'*'9ut 
invssiigations lnto it.'grllrr(,rljs atrL(, rrrr 1"rr.t-

If we ta&e an axample of treasorrl lre finrl ftiris offence is

[ffi.o".rnight.' rt is a wel-3.-planned natter to cornu5r]^[*i*^EsH
r\€- - 

C1C<;.q!"r\rG}4J v

offencel guch as the overthrow of a governnent, asriasr:inai.on,*

i .:.:t ^)i4

" ",ti-:!
,4

'ii

t
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gg' 9O or,' fhere lelre severaL offences al}:ieci to treason.: Nowl,the

gA,e&trir'i. of such a pLan nay not O: * easil;y founcl.' ?erhapsl

a Lot of settitious docunents have been ,rfloatedr everSrwb.ere; llheg

*r* y pot have been Iroperly hatched.' out. ' Ung person ma;r'have

Xrss ca-ugbtr }hJ.te liIrr' Slnakerl SiJr, ybu wilL agree Mith ne thaf 
.

lwestisations into a natter J.;ike thia -one camot be coupletetl rrithln

Z*.botlrE; It is i.n connection rritX, these type of offences that we

6:e sayi.ng we need. a littLe bit nopo time beforo the lresu.altio]r on

af,ter hovr Long aomebotiy sholrLd be brought to eourt can be rebutted.i

1&r.' Slnakerl SiJ, I rvouLd- now li.ke to go througfu the

adrEndnent as qulckLy as possibLe.' Sefore I d,o so, I rust repeat that
\
tirs anenOrnent cioes not give the p,cliee', or a:rylody; a tlcence to

f,etain. a.ra amestetl person for ]4 tlays before taking bln to corrt, if
guch E perEon caa be taken to court eatrlierr' llhe operative norcls are,
rag soon ag is gracticablett. [he wcrrdilttrracticab]-ert rnay not be a
relative oae, but I would. bate to tldnk that this anendment should.

be constnrecl as giving the p,olice a ]icence to cletain any a:rested
.IBrE'olI
{,, . for S.onger thau is necessar1r before taking ffi hiu to cornrt.l

I

So1 in the case of a feLonyp tb.e a,roendnent C.s enlarg:lng
tUat paqi of section ?2(3) - r rouLd ]"ike you to Look at it - to reac[:;

"(3) A persoa vrho j.s amestedl or dtetaineel-

(a) fof tho trurlose of bring"ng bin before a
corx't i.n exscudon of the orcler of a corr!; or

(t) upon reasonable strsplcion of his having
bonrmitted.z o*'being about to conmltl a
crirninaL offence,
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Itor let us see the negBtivo aspect.
tr.., &[d, rhere he *s not brouglat with'ln

tweuty-3qur hours of hls.arrest or from the
commenoers,eat of bls ctetentio[ ....

tbe f,ol.l.owlng worcla shoald' be lasefteal,!-
ftor w:i-thin fourteen clays of hls a,mest

or d.dte!*i.on, rb,ere be is a:rested, or d.etaLaedl
upon reasohabLe suspiel"oa of his corntnitteal or
ib about to comlt aa offAace punlshab1e'by

a.rd'thea

dteatb;

contirrBe n1th the oLd seatence:-
rtthe buid,en of proring: that the persou

ar"resteal or d,etsined..has beea brorGht before
a courb as sootr as iri reasona,bly lfacticab].e .. .

shalL best upon the person ru wh.o is atetaiDirsg
that other p€rgorro r

Str*t lihrase I'h.ave tlsecl rae ineerted, in sub-sectlon
- stltution on3.y 3"ast year by this aqust Eouse. '5 of the r Constltution onJ.Y l

- Se J.n'sertetL it so that the offhoos wblch ealXmr a t[eath sentence

r. SeJ.onLes - chELI not be capable of, berng glven ball; they
I

sball not be bailabLe. You wilL remember tbat ls the erUenslon

of, our Iri-nc1ple. ITo baLl g ca:r Fe glv-n to fe].ony suspecte.

StrLlarl.yl [Ir. Speaker, re sre strb&lttirg that the

Ircrioil neecled. to lnvesbLgate felonies Ls lauch S.onger than that
neeiLedl to iluvesttgate mtrsd.€cneanour. lrhereforel a loager tJne

i

f,or the lnvestlgation of gueb cases shouLcl be glmps'r pemuitted..

*rS3 reano that a,r,l tuit we have seen i:r the newspapers, that
are Ltcenslng people to be detatned, betrore they go to eor:rt

L4 tf da,ysr Ls aot correct. llhe trrlaeiple etl]-t recnains

I persotl. who bas been amesteal or ls detained,, mus'b be

bdore a court IE rrith{a a reasooab3.e time, and. if he
aot brought wlthin that tj.rne, tH? must be exp1.alned:. In

oase of a feiouryl tbts :rm, should be w'itb.in 14 d.ays1 and.

24 hor:rs in the case of a rulsd.emeanour.
' Sor !&. Spealerl Sir, that ls the lncoper construction
sectioal and f layite the Eouse to accepb Lt as the
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ootrtrect aonstruction, and. tlpf shouJ.d .not be nlsled. by what

bbs been extrrcundl,ed tn the Press or eLse?rhetre. TToa. Members

,,4ve gone tbrough that parbicr.rlar trrovision dfr. with me rathen

Badentl"yr aaA I hope that I bave rnad.e nnyself qui.te cLear ln
I

ordor to diepeL the tnyth of what uisl-csdtng popoeitlon $ras

6lvea.

,. . .. 
- !b. Spealiele Si.rl the aer& amendnent toucbes on eerba*ia

, off,ices. I ntlL sbarb w:i.tb the Offices of the Ptrb].ic, Sernice

'Co lsgton because Xt haq @ a loager }[sb of amend.ueats. '

^. fe abe d,eal{ttei Blth geetioa LA6.;flLts has been retrroclucecL on4.'. 3
. lage 252 of tbe 3iLL. I bope', hoar YYaua-1wa w:llt Liste! to
' thie becanrse he was trfi:rg to attack j.t.

SectLon L06 of th.e Coastltution creates the public

offLce brown. aE the Pub3;[c Se:r:ice Co::srissj.on, and, lts meobers
'' 9!e a-l,so meatloned. fhe tenure of office of the menbers of,

the hrb].ic Serrrice Courrtsslon is rovid.ed. f,or und.er sub-sectior.
(5).1 wtibh states:-

nsubjeot to subsestion (7), the offlce of a
uenber of the Comrissioa. $halt becoue vaca.ut-

, (a) at the expiration of three years from
the date of, }r.1s appointment; or

(b) Jf circumstances art$6 that, ji he
lYEre not srrch a membetr, would. cause t hip to
be d.l.squalified, to be i.ptrlrci.rrted, as gucb., n

is from me that the ienure of offiee of a mernber of the
el:oa ls three. f,Bersr Ia tbe course of the three yearE,

ior *'erteacleiL periocl. of tbree years, iJ a,fs persou becomes

ilJ aact is, una,o-le to function because b.e is oerlous\r
't and is in hospital, in ord,er to raoa.ove hi.:a ln the course

,nU* ***e Jrears or erbend.ed. tbree years or two yearsl the
tution 

trro'v:id,es that there must be appointed. by the ?resid.err!
lunaf to investlep.te hl.s lnabiLlty to fr:nctiou or tbe rnis-
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sg*i@s the t-ribunal, he has already'been sa,tJ.sfled that that

ilorsou 
J.s mabLe to firnc'blon_ or has comrdt'bed, a ptgconduct.

.fitet is vrhy he.'appoi:rts a triblrnal. fihe trlbrrna-l le"iL1 tbeur

coatiaue to iavesbi€ate wheu it 1g very olnrious, in .the case

of jJaxlbilttyr that f'omeone has fal"I-en iLL and, i.s unable to
I

fif3t;i,oa. f.n, the cbse of a nisconduct, tho conuission is

ot#ou,s. [hea a tribu+ai- ]ras to J.ook i:rto al.l- these rnatters

arxal reporb back, f say thls is contra.d.ictoryl iaconsist*t, '

. anil uatenabLe with the rest of the Consbltutiool ancl it
:'shotr.l-d. be renoved.

}b. Speaker, Sirl I ,:'rroul'd[ Iike to refen ycu to

Sectioa 24 aad" 25 of the Constltution. these are the vestecl.

I,owsrs of tbe Presicleot j.:a the Constitution. Seetion 24

states:-
trSubject to ttuls Constitution anfl any

other Ier, the povers of constituiiag and.
abollshlng of,fices for the RepnbLlc of
Keerya, of rnaJcing aplpjatnents to any strch

i office and. te:minat.in6 any such aptrOlatuent,,
sba3.L vegb in the ?:resi,d,ent.

\ trhis is uanctatory siace the rzord, nbhalJ.tt bas been used.. Ihere

., 16 aorrleere in the Constltrrtlon wbere that power has been

,:1"{elegated to anry other persorr
I

ao,'1vAl 
he has corrmitted,. Pjxsb of alJ-r bef,ore tbe hesLd.ent

Sectlon.25 states:-
trsave i-n so far as nay be otberwise

trEov:ld,ed by this Coastitatiou or by any
other Lar, e\rery perEon ryho ho1d,s offlceln the sefu.ce of tne Refubl.ic of Iie.:cya
slel"L hoLd. that offLce Arlriag tbe pleasure
of the hesid.ent.tr
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l{r. Spoa.kor, 
'Sir, that again is an absolute ves'bed polrer uatler

,i

Sectloa ZJz t'lqr Offlcerl lnoluding rysol.fe bolding a pubJ.fu offico bokls

lbat offico raler tbe ploasure of the'hesi&entrro l[he]e ig nouhero ia the

Coaqlitutiou that Borer bas been delegateC. to arybo(y eLgso' fiolry Sire enren

ud.ag the layraars bn€uage tha* he sho hires strst have the power to fire, lt

is.quite'as sinple, as tbato Ee rho Y"" rust have the porer to fi.re.

I{bat Sectlon 106 iloes2 l,!ro Speakerl Slrl is to sut short.those poners
/:

of, tbo Xeesiilent aad. say thAt ai.though yos boLd tbat offi.ce &:ring tho pleasuro

of thE Presidentl :rovertheless, unaer section 25, rlr.m the guestiou nf
t-

yor renoraS. to tbe ll:ribunaLo , S.tBt ie not a d.elegatioa. I refer the natter

to the [H.h.ua]. to d.eteruiae. I su]nit that that ie a csBtradictioao It has
)tiith

agve, bappened/befsrence to a [?ibraral; and I aar:rot foresoe i,l halpen in arry.

aaSr futurs" So; r$r bavE a sort of a provision j.a our eacrosanct Conetitution

rlrtoh ls a aeait drck3
I

ttr. Sleakerl Sir, you uilI reaenbet last year or txo yeans ago r&ea

I ras noriug aa anelrdnent to Sectim L$rrenovi.rrg that porri"loo 4sa].ittg rcith

:eferencg in resgdct of the Officg of t&e Attgnrey-Gft:l*, I uEed the phrase

rsl.rLlar pronisiooas rere dsa^et &lckrro |[hqy have. pe,verlpea ad tbey rj.LL hever

te usbdo Leave arri.d.e the queetion of contra&ictqpy -or i:ccoasisteacy rhich ls
:1t/g*|vovricx6 Qt'-tr ltEelf nuLl anil voit[ gr ." r"tt"r otr fectl fl * ortt ,oa yoia..:itS-s,{lrccralsi.on

Iecarree they are iscoasietento If you lenern}er; ffro.Speakerz Sirl I <Li& etart
ry refelri.ng yor to Section 3 of tbs Cmstitution rldch s{rslaad I quote:-

rIlhle Coastituiion is *hs Constitution of the Republlc of
(enya ald shalL have tbb force of 1ar tbror:6bout Keaya and.1
zubJect to seotioa 47t if a4r othor lar is iaconsistent Eiti
this Cmstih:tloi, tbis Ccnstitrition sbaL3. pra'rail Eafl tAe oiber'lav qhell; to tlre e:tent of tfe i.nconsiste"iy, te voih',.

I e'rtrnite &bo Spea.kerr Sjrr thai ritkln the Constitutionlthat that ls

i,, 
tb* other Lav rrhich is nor coutra&icting the prorrrsropq{ harre refemect too

[i,t 
o"o qrbnl.tr ur" spealcerl slrl tuat tuose p*i"ioou"l* ilo nore harn than

Xf tbcy remala as purely flovers rhich carrnot ls used rbil.e this 4gusi;

rhat, caarlft bo inconsistent -1
i

hae lrhet re caLl rrtho nopplng por€Jio't to roaove
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itrf trG$, fmlE;"xi: ttIIitL tLoge ferr renarlcsl I beg to tocretrr

tiiX .Sx1fOPffE"f-CHJg',AJ, (t'tr" 't;uti)r iloe I have $o go ollo I have got

aflotbat <,ra* hou? to goo

im" SI'EII{ER: Carrlr o!1 }1ro .HuLio
.\

rlE .t11fo!0,rEr*fitr.$il!trr (ur" trtrfi): - sonr 5J2eakerl Slrl I rould. !"ikeld?o

roention

of trudges

anrl. the

agroint-

Xe sutnit that p::orrislo-:., tied up lrith Srovieicb of, Sectioa 62 of fhe Coastitu-
-/

tio4,1batr <iea1s rith sinilar provisiousl ancl all those siroilaa prodsloas aro

i,, respect o,f officee held by the Jufuas of tltg Eigh Co::rt aniL tbe Judgeo otr

&rt' before I co:ne to tlatl l,lr" Speaker; Sire I rouLd f.ilre to

that Sectlon 51 of tLe Ccrrstitutiol 
1:"" Ir9\ride that tha appointraelrt

is b, the keeident on the a&nioe of tbe Jttlioial Serdce Comqission;

provieion is promided for tad,er that Section i.n tho ev",lt of en aoti.r1g

r€atr ramgYal ar.l 8o trIr .

Ero Speakerp Sirl f sutrnit that tbe prcru*isions of that Sectioa rhich

re arro renoving ia:agrapbs 3t 4t 5t 6, and 'J are pr:re1y a &.4r3.icationn Ilr otber

nortlse re are creating anotber I!'ibil:al for the purpose{ of re-eraniuing the

gueEtion of redovil of a Judge nlen there is already ano*her tribunal rddch

adrises tb.e Prosiilent otr the appoiatnrent. of .r-udgee and. matters related. theretoo

Sol in addition to vhat I hane said. in reLatiOn to Section 1O6e eneua

thie Seetiou a,ffectfury the Jndges is qneut rrorse beczuso it dreLicaies einother

" 
Ibibuaal wbich ls the Jud.iciat SErrrice Cou'aissj.one ancl to that ertentp xith a

I&Olicetioal it is Jaccosi.steat and c.etra.iictozy.o I s.ubnit tbat those provislons

F*e not relevaat aad..sbould. be removi:it.

So1 trlro $peakc'; 'Sire altho-,rgb I eaid I ri3.1 go on for ono hor3, i* is 
:

oo1 I rouLd. Ii.ke.to fiidsh r4) noir by tidying rry of motber Littlo aroendneut

ls prornitled for uitl:.in tbe actual 1ltt1e Eille.and. that is really to

e Clauss 3o This is to reguLcrise tlie offiees to nhtcb the Judicial
Consrission n y noto appointnc'nts.

lou/reurenbsre !,lro Spealerl Sirs that

So1 these are alL nowhr

r+s &id not bave the Cbief lla6ristratr.,

#t". backr the lriucipal trla6i.strates and $c coo
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ares*ad, offioeslani l:r order' to enaU.o *he Judicial Serv{ce Colurission to uake

epBoi:rtnearts i:r respect of the Chlef Magistrates aral the lt{.acipal }lagistrratesl

.tbat arsndnent is !r1eht. ft is purely a ccnrseguontial araenilnento

)

$or1 coud.n6 baok to tbe Bill; trh" Spoa}er, Sirl He are pr-oposlrS to
I

tbis gouso the aneudnat of. Seatloa 5L of the Coastitution so that re are
t-

regocing. a plrase rtrioh fs vtllia-t&e 8iL1.1 subject tffieotron e!(il of Sectioa 6;

Xt is p rtnqptngl consilqr:autialo

I(rr SpEakerl Slre plause 3 J.s tbe aueadneat to Section 62 of the

4, 5t 6 a!d. ?. EboEo ,rl-fu respect r**&
ref,ereroe to the lbi}1ra$ the queotlar. of r.eowal of a Jud6e on\f on the qtrestioa

otr irdXrd.ty or Eisoorthrcto lllbe porer to reagre hlra at aay tiroe _arisesl but.()
there le lefenerpe. irr oase of iirfl-rrity or niscontltrcto

[or1 xe have also disansseA Clause 5 at lengthl d.eal.:ir:g rftU\Aat

reoorral of tho etnicture of the 24 hcurs erteerdli:rg it to 14 days 5:r rospect of

f,eloniEer anil Gliuse 1o6 d.eals rAtl aqLrgryeerts proposed by repealing subjara€rapi:

* 7t.8t aa<L LO qf the Cqrstif,ution.

Ur; Speakery Sirl I tlo not tbirk I ca be of ary further assistance to

o Uenbers. I thirrk I ba,ve tried. to eqfl.alar a44 I thirk I lagg^al.so

f,ith those fer remarksz l&" Speakerl Slr1

(gPP1au6g)

f beg to mwe.

'th,,u()r


