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suBMlssloN oF THE MtNtNG (ROrALTr COil.ECI'ON AND MANAG
REGULATIONS 2024 FOR PUBI-IC ATION SC RUTINY

The obove subject motter refers;

ln )vly 2023, the Ministry in colloborotion wilh the office of the Attorney Generol
ond legislotive drofters from the Kenyo Low Reform commission emborked on
developing the Mining (Royolty collection ond Monogemenl) Regulo,rions,2024.ln september 2023, the regurorions were tokln throug6 siokehorder
engogeinents ond lhrough pre-publicoiion scruliny before the commiilee onDelegoied Legislotion on lsr Morch 2024. The Ministry incorporoted the
committee's comments ond the regulotions were subsequenfly published on 3d
July 2024 when this Commillee wos on recess.

The purpose of this letter is to presenl the oforementioned regulotions together
with the supporting documents os guided by the slotutory lnstruments Act forpublicotion scrutiny.

Your continued support is highly opprecioted.

Y ovrs .sLwcereLg,

w
Elijoh M(finsi. CBS
PRINCIPAT SECRETARY
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Copy to: Hon. Mucollo Mudovqdl, EGH

Prime Cobinet Secrelory
Office of lhe Prime &Cobinet Secretory
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Ag. Cobinet Secretory
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THE MINING ACT

(Cdtr.306)

IN EXERCISE of the power confered by secrion 223 of rhe
Mining Act, the Cabinet Secrerary makes the following Regulations-

THE MINING (ROYALTY COLLECTION AND MANAGEMENT)
REGULATIONS,2024

l. Thcse Regulations may be citcd as the Mining (Royalty
Collection and Management) Regulations. 2024.

2. In these Regulations, unless the contcxt othcrwise requires-

"acquire" means to acquire by sale, barter, impon, holding on
deposit as pledge or security. receipt as a gift. or rcceipt under any
other supply or disposition, whethcr for considcration or othcn isc:

"assurance of royalty rcconciliation" mcans the systcm of
reporting royalty liability and making reconciliation payments at
reconciliation points"

"cost plus value" means the value of a mineral product that
includes all thc costs of producing it as a mincral product;

"dealing right" means a mineral dealer's liccnce. a diamond
dealer's or a mineral dealer's permit:

"deferrcd royalty" means a royalty amount put on hold, in pan or
whole, for periods and conditions as shall be agreed between the
Cabinet Sccrctary and the holder when royaky suspension is granted:

"disposal" means sale, baner, export, deposit as pledge or
security, donation as a gift, or other supply or disposition, whether with
or without consideration and includes loss by theft or m isappropriation,
and "disposed" has thc corresponding meaning;

"full market value", in relation to a mineral product, means-
(a) the reference price for a mineral product where a rcfcrence

price has been assigned to the product;

(b) where the reference pricc of thc producr has nol been
assigned to a mineral product, the full markct value of the
mineral product computcd from "netback" and "cost plus"
calculationsi and

(c) wherc thc reference price of thc product has not becn
assigned and the full market value of thc mircral product
cannot be computed, the full markel value of the mincral
product as dctermincd by the Director of Mines;

"msrkctsble form" means a stste or condition in which a mineral
or mineral product can bc sold or trsded in thc market:

"netback valuc", in relation lo a mincral product, means the
computation of the vslue of the product through the deduction the costs
of ploducing the end product from rhe rcfcrencc pricc of the mincrul
product:

Cilulion.
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"rcconciliation point" means thc specific time when a holder of a

dealing right, mining permit, mining licence or artisanal minilg permit.
or a mineral right ransfcror is rcquircd ao Econcile and pay any
outstanding royalty amounts;

"reconciliation rcpon" mcans a reconciliation snalysis betwecn
mincrals and minenl products and royslty paid, calculated at the timc
of thc dste of the rcpon or, if ea.lier, the datc thc rcpon was duc
showing-

(a) royalty paid on rcpodcd minerals and their mincral Eoductsi
and

(b) unpaid royalty on mincrals and thcir mincral products;

"reduction of royalty" means a reduction of royalty rate for a

spccificd mineral for pcriods and conditions as shall be prcscribed by
the C8binet Secretary;

"rcferrncc price" means thc pricc of a mincral or mincral
product-

(a) in s market with significsnt number of scllers, a significant
numbcr of buycrs, and an opcnly quotcd price;

(b) that, if it is adjustcd, is adjustcd according to objective
criEria (such as grade or quality";

(c) that is appticable to the time or period in rclation to which it
is to bc used; and

(d) that is arrived at on arm's length tcrms;

"royalty base" mcans ahc totrl to which the royalty rate for 8

mincral is applicd in ordcr to dckrminc thc amount ofroyalty due;

"royalty rate" means thc pcrcentage rate or unit-based rutc
applicd to the royalry basc of a mincral to determinc thc amount of
royalty due; and

"unit-based royalty rate" means a flat rate charge on a unit weight
or volume or on such other measure of a mincral.

3. The objective ofthesc Rcgulations is to give effect to section
183 of the Act and to providc for royalty paymcnts determination,
reduction, suspcnsion and payable royslty rates.

4. Thcsc Regulations shall apply a-
(a) holder of a mincral right:

(b) holder of a mincral dealing righti and

(c) mincral right transferor.

5. Thc payment of royalties shall be guidcd by thc following
principles-

(a) to provide monetary compeosation to lhe people of Kenya
for the extraction of mincral resources;

Obj.!tivc

Applicrrion

Principlcs
p.naining to
royrky paymcnt
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(b) royalties shall be based on the full market value of rhe
mineral in its most processcd and marketablc form rvhile
taking into account any enhancement made to increase the
ma.ket value of the mincral:

(c) the basic royally ratc ro be shared shall be thc full gross
valuc of the minerals extrscted:

(d) deductions and offsets in the computation of the value to
which cach royalty mtc applies shall bc disallowcd exccpt
for specific deductions and offsets specified in rhe Act and
thesc Rcgulations; and

(e) ensuring safeguards at appropriate and convenient poiDts
including periodic rcconciliation from dealers, periodic
reconciliation for expon of any minerals or mineral products.
and reconciliation on transfer of mineral rights to ensurc
recovery ofall royalties that may bc duc.

6. (l) The royalty base shall be determined for cacb quantiry of
miner.rl that is cxtracted under a mineral right within a royalty period
and-

(s) that is transporied from the licencc or permit arca during that
royalty period if it was nor previously sccountcd for in a
royalty base calculation: or

(b) that has not been prcviously moved but is subject to a
mincral dealing right during that royalry period and was not
previously included in a royalty base calculation.

(2) The value of the royslty base for a mineral shall bc the full
market value of all mincral products capablc of being produced from
the mineral and that are saleable,

(3) The value of the royalty bsse for a panicular mineral shall bc
cqual to thc full market valuc of all products that can bc sold and
produced from that mineral.

(4) Whcrc no rcfercnce price is available for a mineral product,
the full market value shall be detcrmined by*

(a) subtrscting the cost of producing end products from the
mincral (netbsck valuc) from the rcfcrcncc price of
commcrcially produciblc cnd products from the mincral: and

(b) incorporating all costs associarcd with the mineral producr
(cosFplus value) into thc value of lhe mineral product:

Provided that any cost requiring allocation is ussigned in such a
way that it is not claimed in both the netback value and cosFplus volue
calculations or when calculating the values of the differcnt mineral
produc(s: and

(c) if there is a diffcrcncc between the nctback value and cost-
plus valuc, taking thc avcrage oI thc two.

(5) Where therc is insutficient informfltion to enable thc Directot'
of Mincs to determine l'he royalty base for thc holder of a mineral right

Dclcrmination of
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for a royalty period under subregulation (4). the Director of Mines shsll
determine the royalty base using the information available at the lime
of the determination.

7. The royalty base for minerals for export shall be the valuc of
the mineral at the port of exit that shall consist of the free board value
bssed on the full market price of lhe minerals.

8. Where the Director of Mines is satisfied that a mineral won
under a panicular mineral right is to bc used or consumcd exclusively
within Kenya, the Director may permit the method for lhe calculalion
of the royalty base may be adjusted as follows-

(a) for minerals transponcd f.om the area of the mineral right
and sold directly at the extraction site (mine gate or ex-factory), the sale
price may serve as thc basis for the royally calculation: and

(b) using the sale price at which thc mineral is delivered, if it is
sold at delivery after bcing movcd away from the area of the mineral
right, deductions or offsets shall not be allowed.

9. The specific royalty rates for various identilied mincrals
shall be as set out in the Schedule.

10. The royalty due is calculated by applying the appropriate
royalty rate to the appropriately determined royalty base.

ll. (l) Royalty for locally sold or exponed minerals shall be
paid within one hundrcd and twcnty days from the final day of the
month in which the sale or expon took place.

(2) Despite subregulation (l), royalty payments can be made at
any point before the sp€cified duc date.

(3) An sdministrative penalty equivalent to the prevailing Ccnlral
Bank of Kenya intercst rate shall b€ imposed on compounding basis to
any royalty paid after the due date.

(4) If royalty has already been paid for the same minerals in a

different royalty period, the amount paid shall be credited against the
liability for royalty due for those minerals in any future royalty pcriod.

(5) The credited royalty for a particular royalty period will only
be acknowledged up to the aftount that was actually paid for the
minerals-

(6) ln any case where more than one party is liable for royalty for
lhe same minerals within a given p€riod, any payment made by one
party shall be credited in calculating the royalty due from the remaioing
parties.

(7) Subregulation (6) does nol infringc upon any right of
contribution that any party may have against another.

12. (l) The holder of a mineral right may apply to the Cabinet
Secretary for a reduclion of royalty ra(e or temporary suspension of
royalty payment applicable to the minerals that are the subject of that
mineral right.

Royalty basc for

Royalty bos€ tbr

Kcnya.

Royalty mtcs

Dcl€rmininS
myalty paylblc

Duc dat s for
paymcm of
royulty.
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(2) An application for reduction of royalty rate or remporary
suspcnsion of royalty frflymcnt shsll not cxcccd six months.

(3) Any approved reduction of royalty rate or suspcnsion of
royalty payment shall not apply retroactivcly to minerals won prior to
the application.

(4) An application for a rcduction of royalty rate or suspension of
royalty payment may only be made if all rcpons and statcments in
relation to mining opcrations have been submitted as rcquired under the
Act.

(5) The Cabinet Secrerary shall not reduce a royalty rare by more
than filly per ccnt of the specific rate sct out in the First Schedulc.

(6) The reduced royalty rate shall rcve( ro the p.escribed rate ar
the end of the six months after the date the Cabinet Secretarv allowed
the rcduction or suspension.

(7) If a reduction of royalty is allowed, the holder of thc mincral
right shall not be liablc to pay the difference bctween the reduced and
stondard royalty rates,

(8) Where suspcnsion of royalty payment is granted, the holder of
the mineral rate shall pay the deferred amount ol the rcyalry at the cnd
of the six months suspension pcriod.

(9) The deferred amount shall not incur intcrest for the first six
months following thc suspension pcriod's cnd but thcreafrer shall
accruc intercst at the pr€vailing Ccntral Bank of Kenya rate.

(10) A mineral right holder who fails ro comply with the
provisions of the Act or thesc Regulations shall not bc eligible for a
reduction of royalty rste or temporary suspension of royalty payment.

(ll) A mineral right holder seeking a suspension of royalty
payment or reduction of royalty rate shall provide evidence including
financial statemenls, audited accounts, and any othcr information
requested by the Cabinet Secretary to demonstratc that the reduced rate
or suspension is intended to olleviste a tempoEry bur significant
adveEe impact on the mineral right holder.

(12) In sddition to evidence in subrcgulation (11), a mineral right
holdcr applying for suspension of paymcnt of royalty shall provide a
paymcnt plan detailing how the defe[ed royalty amount shall be paid at
the cnd of the suspension period.

(13) The Cabinet Secretary shall. on thc advice of the Mineral
RiShts Board, approve or reject an application for a reduction of lhc
rate or temporary suspension of royalty payment within the ninety days
from the date of the submission of the application.

13. (l) Any samplc of any minersl that is rcmoved for testing
shall be subject to royalty if thc total valuc of thc mineral exceeds the
maximum pcrmitted value lbr stmples as set out in $ubregulation (4).

(2) Any sample of a mincral won and removed for metallurgical
testing shall be subject to royalty if the toral value of the mineral

Royahy on
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exceeds the maximum permitted value for samples as set out in
subsection (5).

(3) The market value of the sample of the mineral shall be
calculated based on quantity, composition and prevailing market price.

(4) In determining whcther or not the value of a sample of a

mineral exceeds the maximum permitted value, the average grade and
quan(ity of valuable minerals in the sample extracted within a quaner
shall be used.

(5) Thc maximum permitted value of any sample of a minelal
accumulated p€r consignment is two hundred thousand shillings.

14. (l) where the reference pricc used to decide the full ma*et
value of a mineral product rcsults from an arangement where parties
are not dealing at arm's length and this leads to a lower price, the
Director of Mines shall adjust the rcference price to rcflect what the
price that would have been applicable to the mineral in an arm's length
transaction.

(2) If associated costs arising under an arrangement decreases the
apparent market valuc of a mineral product, the Dircctor of Mines shall
adjust the costs to reflect what the costs would have b€en in an arm's
length sale.

(3) Each pany to an arangement includes every person involved
directly or indircctly in creating or affecting the arrangemcnl.

(4) This regulation shall apply to reference price and costs
including those that arise from financing arrangements.

(5) The Director of Mines may require any pany to provide
information to determine whether reference prices under an
arrangement are consistent with arm's length transactions.

15. (l) The due date for royalty shall be the date that rhe
rcconciliation point and late payment accrue monthly penalties from the
start of the month when the royalty reconciliation payment remains
unpaid.

(2) The reconciliation point for a mining permit or licence holder
shall be ninety days Bfter the last day of the month in which a mineral
or mineral product was sold or exponed.

(3) The reconciliation point for an anisanal mining pemlit holder
shall be ninety days aftcr thc last day of the month in which a mineral
or mirleral product was sold or expofled.

(4) The reconciliation point following a transfer of mineral rights
shall be the date that the Cabinet Secretary approves the lransfer.

(5) For holders of dealing riShts, the rcconciliation point shall
be-

(a) the dste that an expon is made whcre the holder has applied
for a permit lo expor( a mineral product: or

(b) within founcen days after aggregated domestic sales thal had
been made in the immediately preceding mon(h.

Arm's l.ngth

Royahy assuanlte
lhmugh
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16. (l) Where a reconcilialion report ide[lifics an outstandilg
royalty, a rcconciliation paymcnt equirl to thc [lount ol rnpaid royalty
shall be duc lrom ihe holder of the mincrnl righl.

(2) lnterest, at the current Central Bank o[ Kenya interesl rate per
Nonth, shall accruc li)r each royalty pcriod in which a rcconciliation
paytnent is unpaid or partly unpaid.

(3) Where a reconciliation paymcnt has been madc lbr minerals
in respect of another reconciliation point, that payment will be credited
against any rcconciliation paymcnt due at thc subsequcnt reconciliation
poinr.

(4) lf a person is due to make a reconcilialion payment for
nrincrals or nrincml producl.s but has translcrrcd lhc mincrals or mincral
products to another person who holds a dealer's rigltt bef()re the dirtc of
thc rcconciliation point, the rccorrciliation paymcnt d c ll.onr thc first
person shall bc reduced by the amounl due on those mincrals or mineral
Products.

17. (l) When a dealing right rcconciliarion poinl ariscs, rhc
holdcr of thc dealing right shall makc a reconciliation report in rcspecl
of the minerals and mineral products thilt the dealer holds or hus hcld
during the reconciliation period.

(2) Thc repon shall-
(a) sct out the amount of mincrals and nlineral products acquired

by thc holdcr during the pcriod minus rhe amount for which
royal(ies have already been paid or which were exponed or
sold to anothcr dealer: and

(b) culculatc the rcmaining unpuid royully for minerals and lheir
mineral products.

(3) Thc reconciliation paymcnt shall be equal ro the total unpaid
royalty on those minerals ard their mineral products.

(4) It a dcalcr makcs a rcconciliation payment. the dcalcr can
recover that amounl from thc holder of lhe tnineral rights who should
havc paid thc royalty at the limc the rcconciliation paymcnt was made.

18. ( I ) Whcn a mining pcrnri( including an anisanal or a nrining
licence holder reconciliation point arises, the holder shall submit a
reconciliation report.

(2) The report shall dctail the minerals and mineral products
exportcd or sold during thc pcriod offsct against royalty paymcnts
madc in respcct of thc minerals and mineral products by the mincral
righl holder and any other previous reconciliation paymcnts made.

(3) Thc holdcr must makc a rcconciliation pilynrcnt lbr all
minerals lnd mineral products for which no royalty paymenls have
bccn madc antl lbr rvhich no prcvious rcconciliation paynrcnt hns bccn
recorded.

(4) Thc amount ol thc rcconciliation ptymcnt shall hc cqual to
thc outstanding rolalty ()n thosc mincr{ls and mincral products.

(5) lf a holde nakes a rcconciliation payment. lhey can recover
that amount liom thc original holdcr o[ lhc nrincral right who should

Dealer

Rceon.ilialion by

mining pcr'nit or
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have paid thc royalty or from any dcalcr who should havc paid a

reconciliation payment for those minerals or mineral products.

19. (l) when a mineral riSht transfcr rcconciliation point arises.
the transferor of the mincral right shall submil a reconciliation rcport in
respect of the royalty duc in relation to that minersl right as if the
royalty period had ended 8t the timc of thc trsnsfer.

(2) For all minerals for which a roy8lty or a reconciliation
paymcnt cannot be sown to have becn made. the kansferor shall make a
rcconciliation paymcnt.

(3) The ransfer shall not be rcgistered until th€ paymenl is made.

(4) The reaonciliation payment shall be equal to the royalty that
would othcrx,isc bc payablc for thc minerals lo lhe datc of the transfer
at the end of thc royalty pcriod.

20. The following Rcgulations are revoked-

(a) the Mining (Prcscription of Royaltics on Mincrals)
Regulations, 2013 i

(b) the Mining (Prescription of Royalties for Fluorspar Prcducts)
Rcgulations,2013;

(c) the Mining (Prcscription of Royalties for Magadi Soda
Prcducts) Regulations. 201 3;

(d) the Mining (Prescription of Ccment Minerals Levy)
Regulations, 2013; and

(c) the Mioiog (Prcscription of Royalties for Diatomite)
Regulations, 2015.

Tmnsfcror'r
rrconciliation of
mincral righls.

R€vocslion.

L.N. 1872013

L-N.202012013

LN.22ll20r3

LN.22ZnO13

L-N- 40120 t5
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SCHEDULE

(Regulation 6)

ROYALTY RATES

Thc royalty rates chargesblc in rcspcct of gross value of thc cxrracted minerals arc as
follows:

Madc on thc 29th May,2024
SALIM MVI.'RYA,

Cabinct Secrctury for Mining,
Blue Economy and Maritime AlJait's-

SlNo, Gross valuc oJ efiroctcd mineruls Royalty ratc

Prccious mctals (gold and platinoid group mcmls) 3%

2 Rarc eanh elemcrts and rsdioactive minerals 8%

3

(a) Metallic ores (copper, zinc, aluminium, vanadium,
mangancsc)

5%

(b) Other metallic orcs

(c) Titanium mincral s8nd, titanium orcs and zircon

4 Coal 7%

5 Limestone, gypsum, dolomite, silica sand, talc 1%

6 Dimension stones and othcr construction mincrals. clays 3%

't Carbon dioxide 3

8 Diatomitc, fluorspar 4%

9 Soda rsh 3%

10. Clinker 2%

I l. Rough gemstoncs 6

l2- Cut gemstoncs t%

13. Cemcnt 1.6%

t4 Salt 1.6%

l5 All other minerols 4%

PRINTED AND PUBLISHED IY T1IE GOVERNMaYT PRINTER. NAIROEI



EXPTANATORY MEMORANDUM TO THE MINING (ROYAITY COLTECTION AND
MANAGEMENT) REGUTATTONS, 2024

PART I

Nome of lhe slotutory
instrument

Nome of lhe Porent Acl

Enocted pursuonl lo

Nome of the
Minlstry/Deporlmenl:

Gazetled on
Tobled on

Mining (Royolty Collection
ond Monogement)
Regulotions,2024

Mining Act,Cop.306

Section 223 of the Mining
Act, Cop.306

Ministry of Mining, Blue
Economy ond Moritime
Affoirs

3td Jvly 2024

t

PART II

Ihe Purpose ol lhe Mlnlng (Royolty Colleclion ond Monogemenl)
Regulolions, 2024

The Mining (Royolty Collection ond Monogement) Regulolions,2024
oim to:

Estoblish o system for determining, collecting ond monoging royolty

poyments on minerols extrocted in Kenyo. (Regulotion 3)

Provide o fromework for colculoting the royolty bose, which is the

volue used to determine ihe omount of royolly owed. (Regulotion 6)

set s 

?ggift: 
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2 The legislolive Contexl

2.1

3. Policy Bockground.

These regulotions ore mode under lhe outhority of the Mining Act
(Cop. 306) of Kenyo. Specificolly, Section 223 of the Acl empowers
the Cobinet Secretory to moke regulotions for vorious ospect!
reloted to mining, including royolty colleciion ond monogement.
(Regulotion i)

3. I Whot is being done ond why

The regulolions ore o response to o need for o more tronsporent ond
efficient system for collecting minerol royollies in Kenyo. The previous
regulotions menlioned in lhe revocotion clouse (Regulotion 20) were .

revoked by the High court for lock development without being subjected,'
to public porticipotion. Additionolly, the policy direction wos guided-by the
need to:

a . lncreose governmenf revenue from the mining sector.

b. Ensure o foir shore of the benefits from minerol exhoction for the
people of Kenyo. (Regulotion 5(o))

c. Encouroge responsible mining proctices.

3.2 Consolldofion
once operotionol, the stote Deportment will officiolly publish the finc
omendments olongside ihe existing regulotions. This consolidoted documen
would moke it eosier for miners ond lhe public to understond lhe compleit
regulotory fromework.

4. Consullolionoulcome

The Mining (Royolty Collection ond Monogemenl) Regulolions,2024
were subjected to stokeholder engogemenis in September 2023 in
vorious regions in Kenyo including but not limited to Mochokos,
Momboso, Embu, Gorisso, Norok, Kisumu, ond Eldorei with o reoch of
43 counties. A public notice wos issued in o newspoper of wide

2lP age



circulolion (My Gov) on l5 August 2023 seeking written comments on

the Regulotions from the public ond informing the public on the
dotes for slokeholder engogemenis. Comments received from

mining stokeholders were positive. These comments were token inlo
considerotion in the finol omendmeni regulotion. A motrix is

ottoched.

5. Guidonce

The Stote Deporlment for Mining will continuously sensitize

stokeholders in the mining sector, especiolly Minerol Rights Holders,

ond the public on the provisions of the Mining (Royolty Collections
ond Monogement) Regulotions, 2024 to encouroge the
stokeholders to be complionl with the soid regulolions.

6. lmpocl

6.1 Fundomentol Rights ond Freedoms

The regulotions ore unlikely to directly infringe on fundomentol rights ond
freedoms. However, they could indirectly impoct the right to property of
those involved in the mining sector, os it introduces o finonciol obligolion
(royolty poyments) on minerol extroction.

6.2 Privole Seclor

The regulotions will likely hove o significont impoct on the privote sector,
porliculorly mining componies ond minerol deolers. They will need to:

a. Adopt their occounting ond reporting systems to comply with the
new royolty colculotion ond reconciliolion requirements.
(Regulotions 5, l5)

b. Potentiolly foce reduced cosls due to lhe new reduced royolty
rotes on most minerols. (Schedule)

c. Apply for reductions or suspensions of royoliy poyments if needed.
(Regulotion l2)

6.3 lmpocl on the Public

The regulolions will hove o positive impoct on the public by

3lPagc



7

lncreosing government revenue from mining, which could be
used lo fund public services ond developmenl projects.
Ensuring communilies benefit from minerol exkoction through
royolly poymenls. (Regulotion 5(o))
Overoll, the impoct on the public depends on how effectively
the regulotions ore implemented ond enforced.

6.4 An impocl ossessmenl slolemenl

A Regulotory lmpoct Assessment Report hos been developed
ond is hereby otioched to these Regulotions.

Moniloring ond Review
7.1 The Stote Deporlment for Mining sholl monitor the opplicotion

of the regulotions fo:

i. Assess the ef f ectiveness of the regulotions in ochieving their
intended outcomes. .

ii. ldeniify ony unintended consequences of the regulolions. .'

iii. Evoluote the impoct of the regulotions on ihe differenl stokeholders
(privote sector, public secior, workers).

iv. Determine if ony omendments or odjusiments ore needed to
improve ihe regulotions.

Conlocl Person.

The Deporlmenl in chorge of Pollcy Direclion ond lmplemenlolion of
lhese Regulolions is lhe Slole Deporlmenl for Mining with lhe following
conlocl person: -

Elijoh Mwongi,CBS
Principol Secretory
Stote Deportmenl for Mining
P.O Box 30799-00100
Works Building,3,a Floor
Emoil: os Onrininq.qo.ke
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REPUBIIC OT KENYA

REGUI.AIORY IMPACT ASSESSMENT FOR

THE DRAFI MINING (ROYAITY COTTECIION AND MANAGEMENT) NEGUTANONS, 2023

SEPTE ,IBER,2023
IhisRegulolorylrnpoctAssessment(RlA) hosbeen preporedbytheSfote DeportmentforMiningpursuonf lo

Seclions 6 ond 7 of the Sfotulory lnsfrumenls Act [No. 23 ot 2013).

\t



ABBREVIATIONS

RIA - Regulotory lmpoct Assessmenl

RIS- Regulotory lmpocl Stolement

SIA - Slotutory lnstrumenls Acl

AMV - Africo Mining Vision

SDG - Sustoinoble Development Gools

UNEP - Uniled Nolions Environmenl Progromme

BETA - Botlom-up Economic Tronsformolion Agendo



I. INTRODUCTION

l.l Regulotory-moking Authorily ond lhe Legol Mondole

The Mrning Act under Section l2 empowers the Cobrnet Secretory responsible for Mining wrth lhe generol odministrotion

of the Act The mondotory requirement upon the Cobinet Secretory is to respect ond uphold the pnnciples ond volues

enshrined tn Article 201 (c) ond (d); ond Article 69 (l ) (o) ond (h) of the Conslitutron. The Regulotory Mokrng Authonty in

the instont cose is the Ministry of Mrning. Blue Economy ond Moritime Affoirs ond specrficolly the Stote Deportment for

Mlntng. The Mtntng Act mondotes the Cobinet Secretory to moke regulotions to prescribe the procedure for

considerotion of the opphcotions mode under the Acl; ond negoliotion, gronl, revocotron, suspensron, or renewol of

minerol rights hence the development of lhe droft Royolty Collection ond Monogement Regulotions.

1.2 Requiremenls of lhe Stolulory lnslrumenls Acl

The Stoiutory lnstrumenfs Act, No.23 of 2013 (SlA) is the legol fromework governing the conduct of Regulotory lmpocl
Stotement (RlS) in Kenyo. Sections 6 ond 7 require thot if o proposed stotutory instrument is likely to impose significont

costs on the community or o port of the community, ihe regulotion-moking outhority sholl, before mokrng the slotutory

rnstrument, prepore o regulotory impoct stolement oboul the inslrument.

The Act furiher sets oul certotn key elemenis thol must be contorned in the Regulolory lmpoct Assessment (RlA) nomely

(o) o stotement of the objectrves of the proposed legislotion ond the reosons;

(b) o stotement explorning the effect of the proposed legisloiion;



(c) o slotement of other procticoble meons of ochieving those objectives, including other regulotory os

well os non-regulotory options;

(d) on ossessment of the costs ond benefits of the proposed stotutory rule ond of ony other procticoble

meons of ochieving the some objectives; ond

(e) the reosons why the other meons ore not oppropriote.

Section 5 of SIA requires thot o reguloiion-moking outhority 1o conduct public consultotions drowing on the knowledge

of persons l'toving expertise in fields relevont to the proposed stotutory instrument ond ensuring thot persons likely to be

offecled by the proposed stotutory instrument ore given on odequote opportunity to comment on its proposed content.

1.3 Whol is o Regulotory lmpocl Stolemenl?

Reguloiory lmpoct Stotement is o systemotic policy tool used to exomine ond meosure the likely benefits, cosis, ond

effects of new or existing regulotions. A RIS is on onolylicol report to ossisl decision mokers in oniving ot on informed

policy decision. As on oid to decision moking RIS includes on evoluotion of possible olternotive regulotory ond non-

regulotory opprooches with the overoll oim of ensuring thot the finol selected regulotory opprooch provides the greotest

net public benefit. Typicolly, the structure of o RIS should contoin the following elements:

(o)

(b)

(c)

(d)

(e)

title of the proposol;

the objective ond intended effect of the regulotory policy;

on evoluotion of the policy issue;

considerotion of olternotive options;

ossessment of oll their impocts distribution;



(f) resulls of public consultotion;

(S) complionce strotegies, ond

(h) processes for monitoring ond evoluotion.

RIA is usuolly conducied before o new government regulotion is introduced to provide o detoiled ond systemotic
opproisol of the polentiol impoct of o new reguloiion to ossess whether the regulotion is likely to ochieve the desired
obiectives. RIS promotes evidence-bosed policymoking os new regulotions typicolly leod io numerous impocts thot ore
of ten difficult to foresee.

From o societol viewpoint, the RIA should confirm whether o proposed regulotion is welfore-enhoncing, in thot, the
benefits will surposs costs. RIS therefore hos objectives of improving understonding of the reol-world impoct of regulotory
oction, including both the benefits ond the costs of oction, integroting multiple policy objectives. improving
tronsporency ond consultotion; ond enhoncing governmentol occountobility.



2.0 PURPOSE AND OBJECTS OF THE PROPOSED REGUTATIONS

Tl're Mining (Royolty Collection ond Monogement) Regulotions. 2023, serve vorious purposes to regulole lhe

collection ond monogement of royolties in the mining seclor. These regulotions oim lo strike o bolonce

between focilitoting the mining industry's operotions ond ensuring fhot the government receives foir

compensotion for the extroction of its minerol resources while promoting tronsporency ond occounlobilily in

the sector:

o) Royolty Colleclion: These regulotions estoblish o fromework for the collection of royolties from

entities involved in mining ond deoling with minerols. The primory ob.lective is to ensure thol the

government receives compensotion for the depletion of its non-renewoble minerol resources.

b) Determining Royolty Bose: The regulotions provide guidelines for determining the royolty bose.

which is the volue to which the royolty rote is opplied. This ensures thot the royolties ore bosed on the full

morket volue of minerols, including enhoncements mode to increose their soleobility.

c) Setting Royolty Roles: The regulotions specify the royolty rotes for vorious minerols, including

precious meiols. rore eorth elements, metollic ores. industriol minerols. ond gemsiones. This helps in

stondordizing royolty rotes for different minerol cotegories.

d) Reconciliotion ond Accounlobility: Ihe regulotions estoblish o reconciliotion syslem to ensure the

occurote reporting ond poyment of royolties. lt includes reconciliolion poinls for deolers. mining permit or

Iicense holders, ond tronsferors of minerol rights. thereby promoting tronsporency ond occounlobility.



e) Reduclion or Suspension of Royolty Rotes: The regulolions provide o mechonism for holders of
minerol rights to opply for o reduction or suspension of royolty rotes. under specific condilions. This helps

miiigole odverse impocts on mining operotions ond encouroges complionce.

f) Export Conkol: The regulotions specify thol royolties for export minerols ore bosed on the volue of

minerols ot the port of exil, promoting control over minerol exports ond ensuring thot royolties ore poid on

minerols leoving the country.

2.1 Reolizotion of Kenyo's Minerol Potentiol

The mining sector in Kenyo holds o pivotol role in the notion's economic development, poised to moke subslontiol

conlributions to socio-economic progress. The minerol resources within the country ore held in trust by the nolionol
government on beholf of the people of Kenyo. The oim of exploiting these minerol resources is to ensure thot the

benefits ore reoped by the citizens of Kenyo.

The Mining Act, of 2016 ploys o centrol role in providing o comprehensive regulotory fromework for lhe
monogemeni ond development of minerol resources in the country. To ensure thoi lhe benefits derived from

minerol exploilotion ore shored with the people of Kenyo, the Cobinet Secrelory responsible for the mining

function is mondoted to estoblish regulotions governing the collection of minerol royolties. These royolties serve os

o cruciol source of revenue, not only to compensote for the exlroction of minerol resources but olso to conlribute
to lhe socio-economic odvoncement of the notion.

The development of these regulotions oims to give effect to the implementotion of the Mining Act ond to provide

o tronliporent ond structured fromework for +he collection of minerol royolties. By -'ring so, the Minislry oims to



moke o substontiol ond sustoinoble contribulion to lhe responsible utilizotion of minerol resources, benefiting both

the current ond future generolions.

2.2 Scope

The scope of the proposed Regulotions is to:

o) Provide the principles pertoining to royolty poyment

b) Provide bosis for chorging minerol royollies on the exploited resource

c) promote sustoinoble development of minerol resource in the country

d) Provide bosis for determinotion of Royolty bose

e) Provide the bosis for reconciliotion of royolty poymenls

2.3 cenerol Objective

The generol objective of the proposed Regulotions is to give futl effect to the Mining Act No. 12 ol 2016 by providing o

fromework to ensure sustoinoble monogement ond development of Kenyo's Minerol weolth.

2.4 Specific Objeclives

The objeclives of the regulotions is to bolonce the interests of the government. the mining industry, ond the

public while mointoining tronsporency ond occountobility in royolty collection ond monogement.

o) Compensotion: Ensure thol royolties provide monetory compensotion to the government for the

depletion of Kenyo's non-renewoble minerol resources.



b) Accurocy: Estoblsh cleor guidelnes for occurote determinolion of royolty omounls bosed on ihe
full morket volue of mrnerols

c) Slondordizotion: Set stondordized royolty rotes for differenl minerol cotegories to ensure
consrslency in royolty poyments.

d) Tronsporency: lmplement o reconciliotion system to promote tronsporency ond occountobrlrty rn

reportrng ond poying royolties

e) Flexibilily: Allow for the reduction or suspension of royolty rotes under specrfrc conditrons to oddress
lemporory odverse impocts on minrng operotions.

f) Export Control: Control royolties for exported minerols bosed on therr volue ot ihe port of exrt,
ensunng thot royolties ore poid on minerols leovrng the country.



3. BACKGROUND AND CONTEXT OF THE PROPOSED REGUTATIONS

3.1 Bockground of Kenyo's Mining lndustry

Tlre mining seclor dotes bock to the coloniol period where the sector wos for o long lime operoled within o legol

fromework enocted woy bock in 1940. The Mining Act no.l2 of 2016 revoked the low (,l940) consequently opening the

sector to more ployers. in porticulor recognizing ortisonol mining os o gome chonger for economic growlh ot the gross

root. Minerol royolty collection hos been operoting without o cleor legol fromework ond for this reoson, the current

proposed Royolty collection Regulolion seeks to provide o cleor fromework within which this is done.

3.2 lnlernotionol ond Regionol Conlext of the Mining Seclor

3.2.1 Atrico Mining Vision (AMV)

Africo Mining Vision oims to creote "o tronsporenl, equitoble ond optimol exploitotion of minerol resources to underpin

brood-bosed sustoinoble growth ond socio-economic development". The Vision wos odopted by Heods of Stote oi the

Februory 2009 AU summit following the October 2008 meeting of Africon Ministers responsible for Minerol Resources

Development. lt is Africo's response to tockling the porodox of greot minerol weolth existing side by side with pervosive

poverty. lt recognizes 6 intervention oreos nomely: 'l 
)fiscol regime ond revenue monogement; 2) geologicol ond

minerol informolion systems; 3) building humon ond institutionol copocity; 4) ortisonol ond smoll-scole mining; 5) minerol

sector governonce; 6) linkoges. investment ond diversificotion.

J.2.2 Sustoinoble Development Gool (SDG)

Ihe United Notions Member Slotes in 2015 odopted I / Sustoinoble Development Gools (SDGs) thot ore to guide poverty

erodicotion. improve heolth ond educoiion, reduce inequolity, ond spur economic growth - strotegies oll while tockling

clin-rote chonge ond working 1o preserve oceons ond forests. Out of the 17 sustoinoble development gools, number /. B,



9, ond l3 hove been identified os those reloting to the mining sector. Affordoble ond cleon energy, decent work ond

economic growth. industriol innovotion. ond infrostructure climote Action. All these speok to the opiimol ond sustoinoble

mining secior.

3.3 Locol Conlext of lhe Mining Seclor

3.3. I Bottom-u p Economic Tronsformolion Agendo (BETA)

ln recognition of the potentiol contribution of the Mining sector in job creotion, the Government under the BETA

opprooch hos eormorked the formolizotion of ortisonol mining which provides livelihoods for over 800.000 people. This

sub-sector con creote more decent jobs with the odopiion of sofe ond sustoinoble mining iechniques with guoronteed

morkels. On the some note, minerol volue oddition hos olso been identified os o gome chonger in moximizing the full

worth of o minerol resource olong the whole volue choin.

3.3.2 Kenyo Vision 2030

The economic pillor, one of the enoblers of the vision, is set to be octuolised by o wide ronge of sectors; mining being

one of them. Efficient royolty collection will guorontee the country moximum benefit from its minerol weolth.

3.3.4 Sfrotegic Plons

The jusfended Strotegic Plon for the Stote Deportment for Mining provided o roodmop for lmplementing the Minerol

Resources Sector Plon which is one of lhe priority sectors under the Economic Pillor of Vision 2030. The Plon provided on

imporloni fromework for reolizing the government's commitment to o tronsformotive ond competitive extroctive industry

os o key driver of the effective implementotion of Kenyo Vision 2030. ond positioned Kenyo os o regionol focol point ond

o frontier for foreign direct inveslment in ihe Mining Sector.



3.3.5 Mining ond Minerols Policy

The Mining ond Minerols Policy wos developed in 2016. The rotionole behind the policy wos to provide o
fromework to give cleor guidonce for sustoinoble minerol resources development, to oddress gops thot exisled
in lhe mining sector, form the bosis for o review of the outdoted Mining Act of I g40, ond olign the industry,s
strotegic direclion with Africon Mining Vision. Vision 2030 ond Constitutionql Provisions. ln oddition, to strengthen
the institutionol fromework ond oddress governonce ond operotionol issues, environmentol protection, equity,
minerol volue oddition, post-mine closure octivities, copocity building, ond moinstreom ortisonol ond smoll-scole
mining. The policy will promote the use of oppropriote technology including Geo-spotiol technology ond
oirborne geophysicol surveying to enhonce informotion on the country's minerol potentiol ond increose
investmenl in mining. The policy led to the development of the Mining Act,20l5



4.0 RAIIONALE AND JUSTIFICATION FOR THE PROPOSED REGULATIONS

4.1 Policy lssue

Mlnrng royolty collection hos emerged os o signrficont concern within Kenyo's mining ond mtnerols secfor.

Mrnrng royolties serve os o criticol source of government revenue derived from minerol exlroctron. However.

severol presstng policy rssues demond focused ottention ond necessitote the implementotion of o

conrprehensive RlA.

One key concern is the need to optrmrze revenue collecfion from mrnrng royolties. An effectrve royolty

collectron system rs vitol to ensure thot Kenyo receives its nghlful shore of revenue from the exploitolion of its

minerol resources. Evoluoting existing royolty collection mechonisms ond identifying oreos for improvemenl is

essentiol lo moxrmize revenue generotion.

Furthermore, there rs o growing emphosis on the equitoble distribution of royolties. RIA con ploy o pivotol role rn

determtning whether the current distribution of royolties omong different stokeholders. rncluding locol

communities ond the government, rs foir ond in line with lhe principles of resource benefit shorrng.

The perststenl chollenges of mining royolty evosion ond undeneporting necessitote oltention. RIA should delve

into meosures thot oddress these issues, such os enhonced monrtorrng ond enforcement, os well os the

developmenl of tronsporent royolty collection processes.

Prornoting tronsporency ond occountobility in royolty collection is onother cruciol ospecl. lmplementtng

meosures to enhonce tronsporency. such os technology-driven solutrons for royolty kocking ond reportrng, wrll

toster public trust ond reduce the risk of conuption rn lhe sector.



Finolly, o well-structured royolty collection system should be designed to support sustoinoble development. This

includes directing o portion of collected royolties into community developmeni pro.iects, environmentol

conservotion, ond infrostructure development in mining regions.

4.2 Opportunities for Kenyo lo reollze lhe tull polenliol in the Mining Sector

RIA focused on mining royoliy collection highlighh severol opportunities for Kenyo to enhonce its revenue

collection mechonisms.

Firstly. modernizing royolty collection systems is imperotive. The introduction of technology-driven plotforms con

significontly improve the efficiency, occurocy, ond tronsporency of royolty collection. This con be ochieved

through the development of digitol plotforms for trocking, reporting, ond poyment.

Secondly, strengthening monitoring ond enforcement mechonisms is esseniiol to preveni royolty evosion ond

underreporting. This includes leveroging doto onolytics to trock mining octivities ond ensure complionce with

royolly poymenl obligotions.

Thirdly. exploring innovotive revenue-shoring mechonisms thot prioritize equitoble distribution of royolties omong

vorious stokeholders. including locol communities, the notionol government. ond county governments. will

reduce disporities in mining regions ond conlribute to locol development.

Additionolly. public engogement ond oworeness initiolives ore pivotol. Promoting public oworeness ond

engogement in the royolty collection process con leod to greoter occountobility ond tronsporency.

Developing educotion compoigns ond plotforms for public porlicipofion con focililote this.



Los'lly. ensuring thot Kenyo's royolly collection mechonisms olign with internolionol best proctices, including lhe

Extroctive Industries Tronsporency lnitiotive (ElTl) ond the principles of good governonce in resource-rich

countries, will enhonce the country's reputotion ond credibility in the globol mining lndustry.

CONCTUSION

Conducling o Regulotory lmpoct Assessment (RlA) on mining royolty colleciion is o criticol step in optimizing

revenue generotion, ensuring equitoble distribution. preventing evosion, promoting tronsporency, ond

supJ>orting sustoinoble development. By identifying oreos for improvement ond copitolizing on lhe

opportunities highlighted in the RlA. Kenyo con enhonce its royolty collection mechonisms ond furlher its

economic ond sociol developmeni gools. This oligns wiih the principles of responsible resource monogemeni

ond good governonce.

5.0. POTICY AND TEGAL FRAMEWORK FOR THE PROPOSED REGUTATIONS

5.1 The Constilulion of Kenyo,20l0

Port 2 Article 59 (l) (o) of the Constitution provides thoi the Stote sholl ensure sustoinoble exploitotion, utilizotion.

monogement ond conservotion of the environment ond noturol resources, ond ensure the equitoble shoring of the

occruing benefit. This regulotion will provide o fromework for the monogement ond utilizoiion of minerols for cunent ond

f uture generotions.

5.2. The Mining Act of 2016

The legol fromework for governonce of the Mining sector in Kenyo is primorily under the Mining Act. No l2 of 2016. The

Act outlines the rights ond obligotions of minerol righis holders, estoblishes the process for gronting minerol rights ond

deolers rights. ond defines the regulotory fromework for mining operotions ond oll other reloted octivities ln the seclor



Further, the Mining Act under Section 223(1) gives the Cobirret Secretory the power to moke the regulolions necessory

for the proper odministrolion ond implementotion of lhe Act. Severol regulolions hove been developed lo oid in the
implemenlotion of the Mining Act 201 6.

3.3.5 Mining ond Minerols Policy

The Mining ond Minerols Policy wos developed in 2O16. The rotionole behind the policy wos to provide o fromework to
give cleor guidonce for sustoinoble minerol resources development, to oddress gops thot existed in the mining sector.

form the bosis for-.o-review of the outdoted Mining Act of 1940, ond olign the industry's strotegic direction with Africon

Mining Vision, Vision 2030 ond Constitutionol Provisions. ln oddition, il to strengthen the inslitulionol fromework ond

oddress governonce ond operotionol issues. environmentol protection, equity, minerol volue oddition, post-mine closure

octivities, copociiy building, ond moinstreom ortisonol ond smoll-scole mining. Ihe policy will promote the use of

oppropriote lechnology including Geo-spotiol lechnology ond oirborne geophysicol surveying to enhonce informotion

on the country's minerol potentiol ond increose investment in mining. The policy led to the development of the Mining

Act, of 2016.

6.0. PUBLIC PARTICIPATION AND CONSULTATIONS

Public Porticipotion refers to the process by which citizens, os individuols, groups, or communities (olso known os

slokeholders), loke port in the conduct of public offoirs, interoct wilh the stote ond olher non-stote octors to influence

decisions, policies. progroms, legislotion ond provide oversight in service delivery, development ond other moiters

concerning their governonce ond public interest, either directly or through freely chosen representotives.

It is o constitutionol requiremeni thot policy ond low-moking should be done in on open ond tronsporenl monner. with

oppropriole procedures for effecfive ond limely input from professionols ond persons offected by the policy instruments.



6.1 Legol Bosis for Public Porticipotion ond Consultolion

Porticipotion of the people, inclusivity. tronsporency, ond occouniobility ore constitutionol requirements whenever the

Stote or public officer opplies the Constitution, enocts ony low. or mokes or implements o public policy. This requiremenl

is premised on ihe sovereignty principle, which vests oll sovereign power to the people of Kenyo. This power entitles the
people to unfettered occess to the process of moking public decisions through their involvement.

Tronsporency of public finonces ond performonce is ensured through rules, mechonisms. ond copocities for shoring

informotion on government progroms. budgets, expenditures, ond results with citizens.l0 Porticipotion mechonisms

enoble citizens to porticipole in setting budget priorities. monitor expenditures ond ossess service delivery performonce.

They olso include feedbock systems, which provide citizens with the opportunity lo provide comments ond grievonces.

Accounlobility mechonisms include bolh direct ond indirect relotionships. where service providers ore sonctioned if they

foil to meet on estoblished stondord.

The objects of devolution give powers of self-governonce to the people ond enhonce their porticipolion in lhe exercise

of the powers of the Stote ond in moking decisions offecting them ond recognize the rights of communities to monoge
their own offoirs ond to further their development. The volues ond principles of public service require the involvement of
the people in the process of policymoking ond include tronsporency ond provision to the public of timely ond occurote
informotion.

Regording the subsidiory legislotion-moking process. the Stotutory lnstruments ACT 15 requires thot the regulotory-moking

oulhority sholl undertoke public consultotions before moking stotutory instruments (Regulotions), porticulorly. where the
proposed Regulotions ore likely to hove o direcl or substontiol indirect effect on the business or restricl compelition.



The Act provides thot in determining whether ony consullotion thol wos undertoken is oppropriole, the regulolion-

nroking outhority sholl hove regord to oll relevont motters, including the extent to which the consultotion: drew on the

knowledge of persons hoving expertise in fields relevont 1o the proposed stotutory instrument; ond ensured thot persons

likely to be offected by the proposed stotutory instrument hod on odequote opportunity to comment on its proposed

content.

The Stotutory lnstruments Acl further requires thot the persons to be consulted should either directly or by odvertisement

lhrough representotive orgonizotions be inviled to moke submissions by o specified dote, which should not be less lhon

fourteen doys or be invited to porlicipote in public heorings concerning the proposed instrument.

6.2 The Process of Public Porticipolion ond Consullolions

Pursuont to section 5 of the Stotutory lnstruments ACT, the Ministry of Mining Blue Economy ond Moritime Affoirs identified

specific stokeholders whom it engoged in o consultotive process. These include the moin professionol ond speciolist

institutions ond individuols who will be directly or indirectly offected by the proposed stotutory inslrument.

6.2.' Slokeholders Mopping

The following stokeholders were identified f or the purpose of developing ond consultotions on the proposed

Regulo tions:

o. Nof ionol Assembly,

b. Office of the Attorney Generol,

c. Kenyo Low Reform Commission,

d. Notionol Treosury;

e. County Governments;



6.2.2

f . Lorge ond Smoll scole scole miners;

g. Artisonol miners;

h. Kenyo Associotion of Monufocturers;

i. Kenyo Chombers of Mines,

j. Non-Governmentol Orgonizotions;

k. Environmeniolists;ond

l. Members of the public.

Public Consullolion Approoch ond Methodology

The Ministry odopted the following methodology for purposes of public porticipolion ond inclusivity:

o. The Drofts on Mining (Royolty Collections) Regulotions, 2023, were developed with technicol ossistonce from

Kenyo Low Ref orm Commission,

b. The drofts were posted on the Ministry's website with links to downlood, where the stokeholders hod occess.

c. Invitotion of oll stokeholders to public consultotive meetings ocross the Country ond submitting wrilten

memorondo,

d. The stokeholders were olso notified of the Regulotion-moking process ond invited to give submissions on the

droft Regulotions within o specified period os per Stotutory lnstruments Act;

e. lnternol Stokeholder Consultolions

f . Execuiive Office Consultotions

g. A public notice in My Gov wos published inviting oll persons to submit their comments ond olso in; ond

h. The public notice olso invited oll stokeholders ond members of the public for physicol consullotive meetings

which were held os follows:-



REGION

couNTrEs)
(CTUSTERED MEETING VENUE DATE TIME

Noirobi,
Mo kueni,
Kitui

Mochokos,
Kojiodo. Kiombu,

Notionol lndustriol
Troining

Authority-
Mochokos County

Alh

September,

2023

9.00 om -

4.00 pm

Nokuru, Uosin Gishu, Elgeyo
Morokwei, Somburu,
Nondi, Turkono, West
Pokol, Boringo

Rift Volley Technicol
Troining lnstitute-
Eldoret

4th

September,

2023

9.00 om -

4.00 pm

Momboso, Toilo Toveto,

Kwole, Kilifi, Voi, Lomu

Momboso

Beoch Holel-

Momboso

6rh

Seplember,

2023

9.00 om -

4.00 pm

Homoboy,

Kokomego,

Bungomo

Kisumu, Sioyo,

Vihigo,

Kisumu

Kisumu

Holel- 5rh

September,

2023

9.00 om -

4.00 pm

Gorisso, Wojir, Mondero,

Tono River

Gorisso

Troining

Gorisso

Formers

Centre-

IIh

September.

2023

9.00 om -

4.00 pm



Kericho. Bomet. Norok. Kisii

Migori

Moosoi

Moro University -

Norok

'I lth

September,

2023

9.OO om -

4.00 pm

Toble 2: Meetings with Mining Stokeholders. N/B: Attoched to this Regulotory lmpoct Stotement is o detoiled

motrix report (Annexure) indicoting representotions received from the stokeholders ond oction token in revising

lhe Regulotions.

6.2,3 Reporl on Sfokeholder Consulloliye Process

A report on the stokeholder consultotive meetings contoining the records of comments ond how they were

considered ond incorporoted into the droft Reguloiions wos prepored. The report is onnexed to this report os o

seporote documenl os Annexure.

Embu. Kirinyogo,

Nyeri, Murong'o,

Mbeere, Thoroko Nithi,

Meru. lsiolo. Morsobit

Kenyo School
of Government

-Embu
I 3rh

September,
2023

9.00 om -
4.00 pm



7.0, AN OVERVIEW OF THE PROPOSED ROYALTY COLLECTION REGULATION, 2023

The Mining (Royolty Colleciion ond Monogement) Regulotions,2023 oim is to focilitole the collection of minerot royotties.

The proposed regulotion opplies to holders of minerol rights ond deoling rights. Ihese regulotions give effect to sections

IBB(2) ond 223(2)lo) of the Mining Act, 2016.

The principles pertoining to royolty poyment ore to;

). provide monetory compensotion to the people of Kenyo, os owners ol the minerols os they ore extrocted, for

lhe deplef ion of lhe notion's non-renewoble resources.

2. Royolties should be bosed on the full morket volue of the minerol in its mosl processed, morketoble form, toking

into occount oll enhoncements mode to increose its soleobility.

3. Ihe bosic rote io shore is the full gross volue from the minerols extrocted, lhus disollowing deductions or offsets

in computing the volue to which eoch royolty rote opplies, except for specific deductions or offsets delineoted

in ihese Regulolions or in the Act.

4. Ensure sofeguords ot oppropriote ond convenient points including periodic reconciliotion from deolers.

periodic reconciliotion for lhe sole of ony minerols or minerol products. ond reconciliotion on tronsfer of minerol

righls to ensure recovery of oll royolties due.

The proposed regulotions provide o determinotion of the royolty bose to which royolty is chorged, which is divided

into o royolty bose for minerols ond minerol products sold locolly ond minerols ond minerol products meont for export.

These proposed regulotions olso outline the royolty roles thot will be chorged for individuol ond individuot closses of

minerols ond minerol products under lhe f irst schedule.

ln oddition, the proposed regulqlion olso provides o bosis under which the Cobinet Secretory moy ollow o reduction

or suspension of o royolty rote ond finolly provides reconciliotion points ond royolty reconciliotion periods.



7.1 The proposed Regulolions provide for lhe following solienl feotures:

These regulolions ore broken down into 18 regulotions;

L Citotion- Provides thol These Regulotions moy be cited os the Mining (Royolty Collection ond
Monogement) Reguloiions. 2023.

2. Interpretotion- outlines lhe key definition of words ond phroses used within these regulolions.
3. Applicolion- The opplicotion outlines the jurisdiction of these regulotions thot is the persons both noturol

ond legol who sholl be expected to odhere to lhe provisions of ihese regulotions.
4. Principles pertoining to royolty poyment- This port outlines the oim of royolty poyment, whoi royolties

should be bosed on, the bose to which the compuiotion sholl be done ond the necessory sofeguords to
ensure f ull poyment.

5. Determinotion of royolty bose ond royolty bose for export minerols - This port provides the formulo thot sholl
be opplied in deierminotion of lhe bose for computotion of royollies both for minerols extrocled ond
consumed within the borders of Kenyo ond those thot ore meont for export.

6. Royolty rotes- The proposed opplicoble royolty rotes ore os set out in the first schedule.
7. Determining royolly poyoble- this port just outlines thot the determinotion of royolly poyoble sholl be

computed by opplying the oppropriote rote to the opplicoble opproprioted royolty bose.
8. Due dotes for poyment of royoliy- ihis outlines the dotes under which the royolty poymenl sholl foll due but

does nol limit poymenl of royolty before the due doles.
9. Reduction or suspension of royolty rote- this provides for the conditions under which reduction or

suspension con be opplied ond lhe opplicoble periods for reduction/ suspension.
10. Royolty on somples - This pori of the reguloiions provides thoi somples determined to be volued beyond o

given omount sholl ollroct on opplicoble royolty.
I l. Arm's length considerolion- this outlines thol under oll circumstonces the stote sholl seek to ensure thot the

declored volue for the opplicolion of royolly wos morket volue ond wos not determined by onylhing olher
thon morket forces. lf it is determined thot the some wos not observed the volues sholl be odjusted to
reflect ihe morket volue before comr.,totion of royolty due to the stote.



I 2 Royolty ossuronce through reconcrliotion, reconciliotron poyment, deoler reconciliotron. reconciliotion f or
o mtntng permtt/license holder ond reconcrliotion for tronsferors of minerol rights - these porls otm to ensure
the collectton of unpord royolly ond provrde the reconcrhotron points for deolers, mtnerol nght holders ond
reconciliolion dunng lronsf er

l3 Frrsl schedule - lhe first schedule outlines the opphcoble rotes for vorious clossificolions of minerols.



8.0. CONSIDERATION OF ATTERNATIVES TO IHE PROPOSED REGULATIONS

8.1 The Alternolives

8.r.t Option One: Ihe Sforus Quo

The High Court of Kenyo on l2th Moy, 2023 nullified the Mining (Prescription of Royolties on Minerols) Regulotions. 20t3
on grounds of lock of public porticipotion. Following the Court Ruling, on urgent letter of instructions wos sent to ihe
Office of the Attorney Generol on I B Moy 2023, by the Stote Deportment for Mining requesting the Ailorney Generol
lo file on urgent opplicotion for o stoy of execution of the Court of Appeol ogoinst the High Court Order. Ihe Attorney
Generol however odvised thot the likelihood of success in the oppeol wos low. ond the Stote Deporlment should

creole new regulotions in complionce with the Constitution ond the Stotutory lnstrumenls Act,20l3. This nullificotion
ond expiry puts in jeopordy collections of opproximotely Ksh 6 Billion Revenue in the Fy 2023 /24 Budget, os the
Regulotions ore the bosis of these collections.

8.t.2 Option Two: Applicotion ol Administrolive Meosures

There ore no odministrotive meosures opplicoble to the proposed regulotions

8. r.3 Oplion lhree: Adopting fhe proposed Regulolions

The proposed regulotions will provide o legol instrument to enoble the Stote Deportment for Mining lo continue
collecting loyolties os provided for in Section l86 of the Mining Act 20,l6. By odopting the proposed regulotions, the
Depot'tment will efficiently ond effectively dischorge its mondote ond enhonce revenue collections. The regulotions



olso include royolty monogement ond give guidonce on oll motters touching on royolty including; the royolty bose,

reconciliolion, suspension, or reduclion of royolties per the Mining Acl 2016 omong other provisions thot were not
previously included

8.2 Cosl-BenefllAnolysls

x

Optlon One:
Slotus Quo

Non existence
of legol
instruments for
chorging
royolty rote
due lo court
nullificotion of
Legol Notice
I 87 of 201 3.

Loss of Revenue
for the
Government:
Ksh.6 Bllllon

Reduced
investor
confidence due
to unpredictoble
fiscol regime;

No benefits No shoreoble royolty
lo the Noiionol
Government,
Counties ond
Communities;

Reduced efficiency
in Service Delivery;

Lock of finonces io
formolize ASMs;

Reduce Regionol
Competitiveness;

Reduced

Moy
Conhibute to
illegol Mining;

Depletion of
minerol
resources
without
benefits to
Kenyons;

Degrodotion
of
environment;

Exposure lo

lnobility to
collect
royolty ond
levies
tronslotes to
lock of
resources to
build
copocity in
the mining
sector



community support
to mining
investment;

potentiol
Litigotion;

Oplion fwo:

Applicotion
ol
Administrotiv
e Meosures

Not
o pplicoble
since the
Mining Act
2016. Section
223(21(ol
requires the
Cobinet
Secrelory to
prescribe
royolty rotes
by woy of
reguloiions

Not opplicoble Not
opplicoble

Not opplicoble Not
opplicoble

Not
opplicoble



Oplion lhree:

Adopling lhe
Proposed
Regulolions

Lego I

instrument for
chorging
royolties with
prescribed
royolly rotes

Regulotions
implementotion
cost: KSh.385m

lncreosed
Royolty
collection
from KSh.

3.7bn to KSh.

6 blllion.

Promoted
mining
investment
due to
predictobilit
y in the fiscol
regime;

lncreosed Royoliy
shored omounts lo
the county ond
community;

A formolized ASM

sub-sector;

lmproved Regionol
Competitiveness
(mining);

Enhonced
inspection ond
surveillonce;

lmproved sociol
economic
developments In the
mining oreos;

lncreosed
ovoilobility of
geologicol doto;

lmproved minerol
loborotory services;

Potentiol
minerol
smuggling in
obsence of
effeclive
complionce
ond
enforcement;

Potentiol
investor flight
risk;

Fost-trock
evelopmen
ond

mplementot
nofo
oyolty

Monogeme
System;

U ndertoke
sto keholder
sensitizotion

n the
Royolly

ollections
ond
Monogeme

Regulotion:

uorlerly
nspections
nd minerol
udits



8.3 Conclusion: The prefened oplion
The prefened option for the Stote Deportment for Mining is to odopt the proposed regulotions os they will seolthe existing gop creoted by the nullificotion ond expiry of the Mining (prescription of Royolties on Minerols)
Regulotions. 2013.



9.0. Complionce ond lmplementotion

ll is necessory to consider ond determine how complionce ond implementolion of the proposed Mining (Royolty

Collection) Regulolions, ot 2023 will be ochieved. As per Executive Order No. 1 ot 2023 ond the Mining Act. it is the duty

of the Stole Deportment for Mining to oversight. regulote, ond enforce complionce on oll mining operotions within the

Country. lt is therefore lhe mondote of the Stote Deportment to ossess the effectiveness of its regulotory provisions

concerning complionce ond design responsive implemen'tolion strotegies.

9.1 Conforming to legol obligolions in developing the proposed Regulolions

Section 223,2]'lol of the Mining Act, 2016 gronls powers to the Cobinet Secretory responsible for Mining lo moke

reguloiions necessory to give effect to lhe Act. As for these proposed regulotions, lhe Acl under seclion l83 provides for

the Cobinel Secrelory to prescribe royolly rotes. Therefore, lhe Cobinet Secretory hos the required legislotive powers to

propose these Regulotions.

The Stotutory lnslruments Act, No. 23 ot 2013 under Section 5 requires thot the Stote Deportment for Mining conduct

public consultolions ond drow on the knowledge of persons hoving expertise in fields relevoni to royolties prescription

ond collection. Also. through public porticipotion, persons likely to be offected by the proposed regulotions hove on

odequole opportunity lo provide views on the proposed regulotions. Sections 6 ond Z require thot o Regulotory lmpocl

Assessment (RlA) be prepored where o stotutory instrument is likely to impose significont costs on the community.

9.2 lmplemenlolion of lhe Regulolions

tmplementotion of these proposed Regulotions sholl give effect to the provisions of the Mining Act on poyments

of royolty upon exlroclion ond sole of minerol resources. These Regulotions will be implemenled lhrough the sel

out legol ond institutionol fromework ot the Stote Deportment for Mining to ensure there is odequote
compensotion to Kenyons on extrocled minerols through royolties ond promote the mlning industry.



These proposed Regulotions do noi propose to omend ony of the existing lows. lt hormonizes with other lows
ond regulotions moking ils implementotion more effective. The proposed Regulotions os drofted ore cleor.
consislent, comprehensive, ond comprehensible enough to cover oll motters.

9.3 Conclusion ond Recommendolion
After conforming to the legol obligotions in developing these proposed Regulotions like undertoking the
necessory public porticipotion ond developing on occomponying Regulotory lmpoct Assessment, it is opporent
thot oll the necessory meosures ond implementotion sofeguords hove been considered. ln view of this
conclusion, it is recommended thot the proposed Mining (Royolly Collection) Regulotions, 2023 be odopted.

t



ar)
uJ
o<

=xruzz


