
L"'4 cjrr /2,(,.x>rl
dcu"*1 l7,s. -+E-,*t\

z5' 5' sor I

REPUBLIC OF. KENYA
KENYA NATIONAL ASSEMBLY

TENTTI PAR.LIAMENT - FOURTET SESSION

REPORT

OF THE
DEPARTMENTAL COMMITTEE ON FINANCE,

PLANNING & TRADE

ON TEIE NOMINATION TO THE OFFICE OF'
CONTROLLER OF BUDGET

FEBRUARY,2011

I

I



TABLE OF CONTEJNTS PAGE

1-5
.6-7

1.0
i. 1.

7.2.

PREFACE
Background (Chronologr of events)......

Establishment of the Office of Controller of Budget............'...'....7-8

2.A SUBMISSIONS ON ?HE NOMINATION PROCESS.......8

2.1., OFFICE OF THE PRESIDENT.. a

2.1.1 Amb. Francis Muthaura, Permanent Secretar5z/ Secretar5r

to the Cabinet & Head of Public Service 8-11

2.2 OFFICE OF THE PRIME MINISTER..... .................,..13
2.2.1 Mr. Caroli Omondi, Chief of Stajf.......... .'..'..'..'.......13-20

2.2.2 Mr. Miguna Miguna, Constitutional Advisor.......'.........'.'.............20

2.2.3 Mr.lmanyara Mugambi, Legal Advisor .........'..........21

Commission for the Implementation of the Constitution. . ' ' '. . .. .. .. .

Minister for Justice and Constitutional Affairs.

International Commission of Jurists (K)

2.6. Lavr Sociely of Kenya and FIDA Kenya

2.3.

2.4

aq

c7
2.4.

21-23

23-24

25-27

2.6. I FIDA Keni,a

2.6.2 Law Society of Kenya. . .. .. .

National Muslims Forum (NAMLEF)......

Institute of Certified Public Accountants (ICPAK)

3.O COMMITTEE',S OBSERVATIONS...................

4.O COMMITTEE'S RECOMENDATION.

APPENDICES
APPENDiX (1)
Annex 1- 16

APPENDiX (111
Minutes

27-28

29

29-30

30

31-48

49

1

2



{.O PREFAGE

Mr. Speaker Sir,
On behalf of the Members of the Departrnenta,l Committee No. F on

Finance, Planning & Trade, and pursuant to the provisions of

Standing Order No. 181, it is my pleasure and duty to present to

the House, the Committee's Report on the nomination to the oflice

of Controller of Budget.

The Committee membership comprise of the foliowing:-

The Hon. Chrysanthus Okpmo, EGH, MP (Chairmanl

The Hon. (Prof.) Philip Kaloki MP (Vice Chairman)

The Hon. Jakoyo Midiwo, MGH, MP

The Hon. Musikari Kombo, MP

The Hon. Lucas Chepkitony, MP

The Hon. Nkoidila O1e Lankas, MP

The Hon. Sammy Mwaita, MP

The Hon. l,enny Kiu:ti, MP

The Hon Nelson Gaichuhie, MP

The Hon. Ntoitha MMithiaru, MP

The Hon. Shal<eel Ahmed Shabbir, MP

Committee lrandate
Finance, Planning & Trade Committee is one of the Departmental

Committees established under Standing Order No. 198. In
accordance with Second Schedule of the Standing Orders, the

Committee is mandated to consider:-

o Public finance;

o Banking and insurance;

o National planning and population development;

o Trade, commerce and industry;

o Tourism promotion ald management.
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Committee meetiags

The Committee commenced its deliberation on the nomination

matter on Monday 7tt' February, 2}ll and held seven Sittings

during which the Committee invited the following

persons/institutions to appraise it on the subject matter:-

1. OFF]CE OF THE PRESIDENT

Amb. Francis Muthaura, EGH- Permanent Secretary/ Secretary

to the Cabinet & Head of Pubiic Service

Prof. Nick Wanjohi, CBS, - Private Secretary to the President

Prof. Kivr,rtha Kibwana, EGH - Advisor, Constitutional Review

Mr. Kennedy Kihara, EBS - Secretary/ Liaison, Pariiament

and Commissions

2. OFFICE OF THE RT. HON. PRIME MINISTER

Chief of Staff

Constitutional Advisor

Legal Advisor

3. MINISTRY OF JUSTICE & CONS TITUTIONAL AFFAIRS

Hon. Mutula Kilonzo, EGH, MP Minister

4. COMMISSION FOR THE IMPLEMENTATION OF THE

Mr. Caroli Omondi

Mr. Miguna Miguna

Mr. Mugambi ImarYara

CONSTITUTION CIC

Mr. Charles Nyachae

Dr. Elizabeth Muli

Prof. Peter WanYande

Mr. Kamotho Waiganj o

Mr. Kibaya Laibuta

Dr. Florence Omosa

Ms Catherine Muma

Mr. Philemon Mwaisaka

Chairman

Vice Chairperson

Comrnissioner
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5. INTERNATIONAI COMMISSIONON OF STS TK- iCJ

Ms Priscilla Nyokabi -

Mr. Chris Gikgri

Ms Esly Sainna

Ms Anne Nderi

6, LAW SOCIETY OF KEI{YA

Ms Marykaren Kigen -

Mr. Dona-ld Kipkorir -

Mr. Alfred Opiyo Chieng'
ll

7. FIDA KENYA

Ms Claris Ogangah

Ms Christine Kungu -

Council Member

Programme Officer

Programme Officer

Programme Officer

Deputy Secretar5r

Council Member

Deputy Director

Legal Counsel

8 .NATIONAL MUSLiMS FORUM (NAMLEF)

Mr. Abduilahi Abdi

Mr. Al Hajj Yusuf

Mr. Abubakar Said

Mr. Salim Vayani

Chairman

Vice Chairman

Chief Executive

Secretary GeneraL

Committee's expected output

The Committee is expected to submit a report setting out the

consultations/hearings held, the evidence received, and the

findings of the Committee on the constitutionality of the

nomination process and other propriety of the nominations and its

recommendations thereof.

Mr. Speaker Slr,
On behalf of the Departmental Committee on Finance, Planning &

Trade, I have the honour and pleasure to present the Committee's

Report on the nomination to the oflice of the Controiler of Budget
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for adoption by the House

Mr. Speaker Sir,

May I take this opportunity to thank all Members of the Committee

for their input and valuable contributions during the deiiberations

on the matter.

Thark you.

Signed

Hon. Chrysanthus o, EGH, MP

Chairman,
Departmental Committee on Finance, Planaing &
Trade

Date ..../.\.
,)

..6L. .EB.
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1.1 BACKGROUND ICHRONOLOGY OF E\TENTS}

Nomination of constitutional office holders bv H.E. t]le President

On Friday 28ft January 2011, H.E. the President ahnounced the

nomination for approval by Kenya national Assembly of persons to

the offices of the Chief Justice, Attorney General, Director of Public

Prosecutions and Controller of Budget.

Hon. Gitobu Imanyara, MP intervenlion

On T\resday 1st February 201i, Hon. Gitobu Imanyara, MP rose on

a point of order to see[ the direction of Mr. Speaker on the

constitutionaiity of the nomination of the said constitutuona-l office

holders by H.E the President and cited Articles 3(11, 166(l), 172

and seclion 24 of the Sixth Schedule to the Constitution.

S er's Rulin

On Thursday 3rd February 2011, Mr. Speaker acknowledged

receipt of two letters on tl're nomination of ttre said constitutional

office holders. One, from the OfIice of the President on 31st

January, 2011 forwarding the nominees to the National Assembly

in accordalce with the Constitution. TWo, from the office of the Rt.

Hon. Prime Minister on l"t February, 2011 making representation

as to the validify and constitutionality of the letter from the Office

of the President.

Consequently, Mr. Speaker ruled that:-

(i) The House was not yet substantiveiy seized of the matter

since there was no motion before the House hence declined

to ma-ke a determination on the constitulionality of the

nominations.

(ii) The two letters from both the ofhce of the President and the

Rt. Hon. Prime Minister be forwarded to the departmental

6



Committees on Justice & kgal Alfairs and Finance, Planning

& Trade according to their respective mandates, for disposal

as provided for in the Standi4g Orders and the law.

(iii) The two Committees to carry out requisrte inquiries on the

constitutiona-iity of the nomination process and other

propriety of the nominations and make recommendations for

action by the House arrd table their reports on or before 10e

FebruarY, 20 1 1.

(iv) The role of a Committee in the vetling process is to consider

ali aspects of the proposed nomination, including compiiance

with the constitution ald all relevant enabling and incidental

1aws.

1.2, ESTABLISHMENT OF THE OFFICE OF CONTROLLER OF

BUDGET

Ia:ncle 228 of the constitution provides that:-

(1) There shall be Controller of Budget who sha-ll be nominated

by the President and with the approval of tJ e National

Assembly, appointed by the President.

(2) To be qualifred to be the Controller, a person shall have

extensive knowledge of public finance or at least ten years

experience in auditing public finance management'

(3) The Controller sha1l, subject to Article 251, hold offrce for a

term of eight years and shall not be eligible for re-

appointment.

(4) The Controller of Budget shall oversee the implementation of

budgets of ttre national and county govemments by

authorizing withdrawals from pubtic funds under Articles

2O4,206, and 2O7.
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(s) The Controller shall not approve any withdrawal from public

funds unless satisfied that the withdrawal is authorized by

law.

(6) Every four months, the Controller shall submit to each

House of Parliament a report on the implementation of the

budgets of the national and county governments.

2.O SUBMISSIONS ON TIIE NOMINATION PROCESS

2.I OFT'ICE OF THE PRESIDEI{T

2.1.I Anb. Francis Muthaura . Pcrmanent Sccretarv/Secre tarv to the

Cab inet & Head of Public Senzice

He informed the Committee that the consultative meetings between

H.E. the President and the Rt. Hon. Prime Minister on the

nomination process took place as follows:-

6d, January. 2011 - lAnnex 1l

The agenda on consultations between H.E the President arrd the

Rt. Hon. Prime Minister had tJ.e following items:-

1. Fast tracking of appointments necessary for the establishment

of a local mechalism for the trial of post-election violence

suspects.

. Gazette Notice advertising the post of Director of Pubhc

Prosecutions.
. Identification of a nominatron for the post of Chief Justice.

. Deputy Chief Justice to be recommended by the Judicia-l

Service Commission which is already in place.

2. Advertisement for the post of Controller of Budget.

o Gazette Notice

3. Renewal of contract for the Director General, NSIS

. Being recommended for renewal to ensure continuity.
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4. To attend to urgent legislation, vet and approve nominations of

persons to fill state offices.

(i) The Minutes on Agenda items 1 an 2 of tJle Meeting of 6s

January, 201 i state that:-

(a) The two Principals considered fast tracking of

appointments necessary for the establishment a local

mechanism for the trial of post-election violence

suspects and the nominations were:-

. Chief Justiee

. Director of Public Prosecutions

. Controller of Budget

. Deputy Chief Justice

(b) The two principals agreed that the nomination of the

Deputy Chief Justice be done through the Judicial

Service Commission while the others were to be done

directiy by the Principals through consuitations as

provi{ed for in the Constitution.

(c) The Technical Team was authorised to facilitate

identification of the persons through consultalions.

(ii) The Committee was further informed that:-

(a) The two Principals disagreed with the proposal by the

Technical Team to advertise for the positions and on

the basis of lega-l advice received from Prof' Kirrrtha

Kibwana, agreed not to advertise for the posiLions but

to consult in accordance with the Constitution and

agree on the names.

(b) The Ministry of Finance was requested but did not

submit nominees for the posilion of Controller of

9



Budget and Mr. Wrlliam Kirwa was settled on from the

Iist of applicants for the position of Chairperson of the

Commission on Revenue A]location. The National

Security Intelligence Service a-lso gave a clearr report

on Mr. Kinva to the Head of Public Service verbaJly.

27u Jatt:o.ar, 2Oll - lAnnex 2)

1. Item 5 on the proposed agenda was constitutional appointments

of:- Chief Justice, Deputy Chief Justice, Director of

Prosecutions, Attorney peneral, ald Controller of Budget.

2. Tlne Minutes on Agenda item 5 on consultations between the

Office of the President and the Rt. Hon. Prime Minister state

that:-

(a) H.E. the President presented a list of the following persons

which had been compiled out of consultations between the

two Principals for appointments to various positions.

POSITION PROPOSED PERSON
FOR NOMINATION

CURRENT
POSITION

COUNTY

Chief Justice Justice Paul Kihara
Kariuki

High Court
Judse

Kiambu

Deputy Chief
Justice

Justice Hannah
Okwengu

High Court
Judge

Homa Bay

Attorney General Mr. Fred Oiiambo Private practice

Director of Public
Prosecutions

Mr. Kioko Kirukumi Private Practice

Controller of
Budget

Mr. William Kirwa
MD,
Agricultural
Dev.
Corporation

Kenya Anti-
corruption
Commission

Prof. PLO Lumumba Director, KACC
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(b) The Principats referred the list aJter consultations to the

Techr:.ical Team comprising:- Amb. Francis Mathuara, Dr.

Mohammed Isahakhia, Prof. Nick Warjohi, and Mr. Caroli

Omondi to scrutinize and prepare a harmonized position.

(c) H.E. the President indicated that he needed to make the

nominations by the foltowing day before his departure for the

AU meeting in Addis Ababa and therefore the Technical

Team was drrected by the Principals to present a harmonized

list later in the afternoon.

(b) The Technical Team met to harmonize the list and agreed on

all the names except for the proposals for Chief Justice. The

Technical Team agreed to forward separately to the

Principals the following three names for the position of Chief

Justice with request that the Principals assist in selecting

one narne for nomination.

. Juslice Paul Kihara

. Justice Riaga Omolo

. Justice Magan Visram

(iii) 7tr, Feb 2011- lAnnex 3)

The proposed Agenda included the following items:-

. Review of the nomination to fill constitutional offices'

. Review of government approach in localizing the ICC'

The press statement issued by the Presidential Press Unit after tJ e

meeting stated that, the two Principals agreed to respect the on-

going pariiamentary process and its outcome on the issue of the

nominations currently under consideration by Parliament.
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2.1.2 Prof.. Kivutha Kibwana - Advisor Constitutional Review

He presented a written submission (Annex 4) and informed the

Committee tha\:-

(i) The nomination of the Controller of Budget is provided for

under Article 228(I\ of the Constitution which states that,

there sha-ll be a Controller of Budget who sha-ll be nominated

by the President and with the approval of the National

Assembly, appointed by the President.

(1i) It is the President! constitutiona-l duty to nominate the

person qualified to be eventua-lly appointed to be Controller

of Budget.

(iii) Under Section 29(2) of the Sixth Schedule, the President is

required, subject to the National Accord and Reconciiiation

Act, to consult the Rt. Hon. Prime Minister on the name that

the President proposes as Controller 6f Bsdoer

(iv) Arlicle 259( 1 1) describes, inter alia, ttre meaning of

consultation but it should be noted that consultation does

not mean concurrence as the value of consultalions is to
help the President access any vital information regarding any

nominee before his ultimate decision on the suitability.

(v) Kenya's unique position in which tJ.e Rt. Hon. Prime

Minister wrll be rn existence until the next General Election

requires that, H.E. the President must consult with the

Prime Mrnrster before he makes any nomination to an office

requiring National Assembly approval.

(vi) If the H.E. the President refused to consult the Rt. Hon.

Prime Minister where consultation is required, then the

purported nomrnation by H.E the President is null and void.
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2.2

2.2.L

(vii) When the President presents nEunes to the Speaker of

National Assembly under his hand in which the President

confirms that consu.ltations have taken place, it is not the

duty of t.Ile Speaker to question the President's action. Any

dissatisfied party can challenge the matter in any

appropriate legal fora.

OFFICE OF THE PRIME MINISTER

Mr. Caroli Omondi Chief of Staff

Mr. Caroli Omondi presented a written submission (Annex 5)

informed the Committee that:-

A. Technical Team/Panel

(i) There were no minutes of the Meeting of 27th January, 2011

between H.E the President and the Rt, Hon. Prime Minister

and no Minutes of the meetings between the two Principals

have been kept to the best of his knowledge. This is

confirmed by the two draft agenda from both the two offices

which do not contain tJre items, "Adoption of Agenda' or

"Conhrmatibn of the Minutes'.

(ii) The Principals had agreed that a Panel be established

comprising representatives of the Office of the President,

Office of the Prime Minister, Law Reform Commission, Law

Society of Kenya, Judicial Service Commission and the

Public Service Commission, to identify and recommend three

(3) cardidates for each position to the Principals.

(iii) The Panel was to be constituted and chaired by the Head of

Public Sergice/ Secretary to the Cabinet. The Panel met for

the frrst and only time during which the Head of Public

Service excused himself and invited the President's Private

Sectary to chajr the meeting on his behalf.
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(iu) The Panel comprising the President's Private Secretary;

Permanent Secretary, Ministry of JusLice & Constitutional

Affairs; Permanent Secretar5r, Provinciai Admihistration and

Internal Security; Soiicitor General; and the Chief of Staff in

the Office of the Prime Minister, met only once to deal with

the preliminary aspect of the nomination matter. The Panel

discussed the criteria and options for appointing a Chief

Justice and agreed that the key factors on criteria be

seniority, competenq,e, integrity and reform-mindedness.

(v) The Panel agreed that:-

(a) The new Chief Justice could be appointed from the

Commonwealth, the Judiciary or from the private

practice in Kenya but the Panel did not discuss any

nominee to the position of the Chief Justice.

(b) The Judiciary would be invited to provide a list of the

serving Judges so as to establish their seniority

(Annex 6).

(c) Candidates for the position of ttre Director of

Prosecutions would be identified from private practice,

prosecution service and the Judiciary. While various

members mentioned various names of prominent

criminal law practitioners, there was no discussion on

the suitability of any nominee.

("i) The Panel did not discuss the position of the Attorney

General. The Panel did not also discuss the position of

Controller of Budget as there was no representative from

the Treasury present at the meeting.
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("ii) There were no minutes of the meeting of the Panel and

the Panel has not met again after its first and only

meeting. The Panel did,not produce any joint report and

never reported back to the two Principals'

B. The Nationa] Accord & Reconciliation Act

Mr. Caroli Omondi presented a written submission (Annex 7)

and further informed the Committee that:-

1 . Consulta tions tem No. 5)(I

(i)

(ii)

(iii)

Appointments ,under the Constitution are subject to

the National Accord & Reconciliation Act, which is

premised ort " recl pouter'sharlng', u consttltations,

and nutlllingness to comprontisen' Real power-

sharing connotes equatity and parity in making the

appointments.

Appointments are subject to t.l-e provisions of the

National Accord which established the Grand Coalition

Government based on shared power' Consequently,

any nomination must be made jointly by both coalition

partners.

Consultations within the framework of the Nationa-l

Accord therefore meat "comprornise" between the two

Principals as the basis of aly decisions on a matter

under consideration.

(iv) Consultations require that the parties consulting offer

each other sufficient opportunity to exchange views;

share sufficient information availabie on each nominee

on the basis of full disclosure of accurate rnformation;

act reasonably and must be free and frank in

exchanging views.

15



(") Consultation must be undertaken when the proposals

are still in their formative stages without any fixed

views all through to the end and consultalion must not

be treated operfunctorily" or as a mere formdity.

(vi) Consultalion must be practica,l and conducted u'ithin

a time period sufficient for views to be exchanged fully

arrd matters thoroughly interrogated. The timeframe

depends on the seriousness of the matter and urgency

is no substitute to sufhcient time for pracLical

consultations.

2 National Values and Princiole (Item No 7l

(i) The nominations breached the constitutional

requirements of regional balance and gender parity as

no woman was nominated.

(ii) The nominee of the office of the Attorney General, if
accepted, will put majority of all the senior positions

within State Law Office under one ethnic group

(iii) The nominee for the position of Director of Public

Prosecutions, if accepted, will undermine the

independence of the Prosecution Service in
prosecuting pending cases of grand corruption in
which the nominee has been defence counsel.

C. Reactions on the Statement made bv the Vice President in

Parliament on T\resdav lst Februarv, 2011

Mr. Omondi Caroli presented a written submission (Annex 8)

alrd made the following reactions to the Statement by the Vice

President in Parliament on the consultatrve process between

16



H.E. the President and tJle Rt. Hon. Prime Minister regarding

the nomination matter:-

1. Technical Team

There was only one Technical Team which held only one

meeting and therefore, there were no 'Teclnical meetings" or

"TecLntcal Teams' as stated by the Vice President.

2. Foreisn Chief Justice

The Rt. Hon. Prime Minister did not express the view that we

should have a foreign Chief Justice as stated by the Vice

President, but only suggested that a transitional Chief

Justice be appointed from the Commonwealth for a fixed

non-renewable term of three (3) years for the reasons that:-

(i) It was rmportant to get a new Chief Juslice from a

functioning Judiciary as such Chief Justice would be

able to identify the shortcomings of our Judiciary and

offer best international practices in reforming our

Judiciary.

(ii) A Commonwea-lth Chief Justice would bring the

credibility needed in establishing a local mechalism to

deal with post-election violence matters and to

negotiate with ICC, a referral of the pending cases.

(iii) Such Chief Justice would not be seen as bias or

partisan or beholden to any interest in the country.

(iv) The transition period would allow the country to

assess newly appointed or promoted Judges and

identify a suitable successor.

(v) A local candidate appointed from outside the Judiciary

was likely to experience resistance within the Judiciary

and thus undermine the reform process.

l7



("i) That the current serving Judges had not been vetted

as required by the new Constitution ald were

therefore ineligible for appointment.

3. Justice Ria a Omolo as the Prime Minister's reference

The Prime Minister did not at anytime propose or insist on

the choice of Justice Omolo as stated by the Vice President.

The Hon. Judge is ranked as the senior most Judge after the

Chief Justice and it is in this respect that his narne carne

under consideration'in addition to having been vetted by the

National Assembly as a Member of the Judicial Service

Commission.

4. Mr. Fred O iambo

That Mr. Fred Ojiambo was replaced by Prof. Githu Muigai

because the former did not have higher post-graduate

quaJification is incorrect because this was not a

consideration before the Technica-l Team.

5. Prime Minister's trip to Addis Ababa

The Rt. Hon. Prime Minister left for Addis Ababa on 28e
January 20i 1, and the trip u,as known to both Amb. Francis

Muthaura and Prof. Nick Wanjohi well in advance as it was

discussed in the meeting of 27th Jaluar5r, 2011 under tJle

agenda on the AU's Peace and Security Council. The

clearance of the plane that rrvould transport the Rt. Hon.

Prime Minister to Addis Ababa was also discussed during the

said meeting.

6. Finalization of the consultations on nomination

(i) The matter had not been finalized as at 27h January,

201 1 as stated by the Vice President and further
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consultations were planned by the parties but the

parLies did not agree that Friday 28s January, 2O11

would be the final date for the consultations.

(ii) There was no agreement that the Prime Minster would

be consulted on phone while in Addis Ababa and

indeed the Prime Minister had proposed in writing that

the consultations would be held tJre following week

vide tlre letter dated 27tt January, 2Ol7 to Amb.

Francis Mutha*rra (Annex 9).

(71 Proposa.l to nominated Justice Alnashir Visram

The proposal to nominate Justice Visram to the position of

Chief Justice was never communicated to the Prime Minister

as stated by the Vice President and the proposal was not

discussed by the Technica-l Team.

(8) State ouse Comptroller phone call to Mr. Omondi

(i) The Comptroller called his phone at around 6.30 p.m.

and informed hrm that H.E the President had wished

to talk to the Rt. Hon. Prime Minister but did not

divulge the subject matter.

(ii) The Rt. Hon. Prime Minister was at the time attending

the AU's Peace and Security Council Meeting with the

other Heads of States and Governments that started

at 4.OO p.m. and ended at around 11.00 p.m. in the

night.

(iii) No aide was a-Ilowed into the meeting and he only had

the opportunity to inform the Rt. Hon. Prime Minister

at 1 1.30 p.m. while back at the Hotel that the

him that H.E.Comptroller had called and tnformed

19



the President had wished to talk to the Rt. Hon. Prime

Minister but he was not aware of the subject matter.

(i") 'Ihe Prime Minister only leamed from the media during

refreshment break that the nominations had been

made for ttrese positions.

2.2.2 Mr. MiEuna MiEune. Constitutiond Advisor

Mr. Miguna informed the Committee t]'rat:-

(i) It is not true that it is the President's constitutional duty

to nominate ttre person qualified to be eventually

appointed to be the Controlier of Budget as stated by

Prof. Kivutha Kibwana under item No. 3 of his

submission, witlout taking cognizance of the National

Accord & Reconciliation Act.

(ii) The instructions from the two Principals to the Technical

Committee to submit three (3) names for each position

was not complied with.

(iii) The legal opinion for the government on the nomination

process of the Controller of Budget should have only been

sought from the Attorney Genera.l as principal legal

advisor to the government and not Prof. Kilrrtha Kibwana.

(iv) If the President refused to consult the Prime Minister

where consultation is required then the nomination

process was unconstitutional and therefore nuIl and void

as confirmed by Prof. Kivutha Kibwana in his submission

under item No. 14.

2.2.3 Mr. MuEambi Imanvara. Lcsal Advisor

Mr. Mugambi informed the Committee that:-

20



ti, The nomination process was unconstitutiona-l and the

letter and the spirit of the Conslitution should be

respected in the nomination process' Both Article 27(3)

on equality for men and u,omen, and Articie 27 (8) on

gender ba-lance should be respected.

(ii) The subject letter forwarding the nominees to the

National Assembly from the Office of the President was

not under the hand of H.E. the President as provided

for in the Conqlitution but was sigrred by Amb. Francis

Muthaura not for or on behalf of H.E. the President.

2.3 COMMISSION FOR THE IMPLEMENTATION OF THE

CONSTITUTION ICIC)

The CIC presented a written submission (Annex 10) and informed

the Committee that:-

1. The mandate of CIC as contained in Article 249 (1) of the

Constitution is to:-

(i) Protect the sovereignty of the people;

(ii) Secure the observance by a1l state organs of democratic

values and principies including those articulated in

Article 10 and Chapter 6 of the Constitution particularly

with respect for the rule of law, participation of the

people, integrity, good governance, transparency and

accountabilitY; and

(iiil Promoteconstitutionalism.

2. CIC is mandated to work with each constitutional commission

(of which the Judicial Service of Commission is one) to ensure

that the letter and spirit of the conslitution is respected in the

appointment.
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2.3. 1 Aooointment of the Chief Justice

The CIC iaformed the Comrnittee that:-

(i) Article 166(1) (a) provides for the appointmqnt of the Chief

Justice while Sections 2aQ\ and 29(2) ol the Sixth Schedule

reinforces this provision that the aPpointment will be subject

to the Nationa] Accord and Reconciliation Act, arrd after

consultation with Rt. Hon. Prime Minister and with the

approval of the National Assembly.

(ii) The three provisionvshould be read together in dealing with

the appointment of the Chief justice based on the following:-

(a) Article 166 is not suspended under Section 2 of the Sixth

Schedule.

(b) Article 24(21 which deals with the appointment of the frrst

Chief Justice under the Constitution does not expressly

excluded the Application of Article 166.

(c) The Judicial Service Commission is already established

and is operalional and one of its primary roles is to
recommend persons to be appointed as Chief Justice.

(iii) Article 166(1) contemplates that tJle appointment of the

Chief Justice shall be a shared responsibihty among the

three arms of the government and in carrying out the

mandate of appointment prior to the first elections, the

President shall consult the Rt. Hon. Prime Minister.

(i") The letter and the spirit of the Constitution should be

followed in the implementalion of the Constitution and wrth

regard to the appointment of the Chief Justice, the provision

in Article 166 and read together with Sections 24 and 29 of

the Sixth Schedule require that:-
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(a) The process should corunence with recommendations by

the Judicial Service Commission to H.E' the President

who in turn should lconsult the Rt. Hon. Prime Minster,

aJter which the President forwards the name of the

nominee to Nationa-l Assembly for approval.

(b) The role of the Judicial Service Commission in ttre

appointment of ttre Chief Justice should be respected and

the Commission allowed to undertal<e the function

reserved to it by the Constitution.

2.3.2 Apoointment of Attornev Generai . Director of Public Prosecutions

ald Controller of Budeet

The CIC informed the Committee that:-

(i) The provisions relating to the appointment of the three

constitutional offices are set out in Articles 156, 157 and 228

of the Constitution respectively.

(ii) ln tJle period before the first elections, these Articles must be

read together with the provisions of Section 29 of the Sixth

Schedule which require H.E. the President to consult the Rt.

Hon. Prime Minister prior to appointment, subject to the

Nationa-l Accord and Reconciliation Act. Therefore, the

process of appointment should reflect both the ietter and the

spirit of the Conslitution.

2.4 TIIE MINISTER FOR JUSTICE AND CONSTITUTI ONAL AFFAIRS

Minister informed the Committee that:-

(i) The Mrnistry of Justice and Constitutionai Affairs is not a

player in the current nomination process for the

constitutiona-1 ofiices.
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(ii) Article 10, 73(21 and Chapter 6 of the Constitutions demands

that the process of sourcing for constitutional offices be

transparent, inclusive, non-discriminatory and a1low for

public participation. Article 10 on principle of governance is

not negotiable and is a mandatory requirement as regards

public participation.

(iii) Gazettement of the advertisement for the position of Chief

Justice could not have been done before setting up the

Judicial Service Cogrmission, because it is the Commission

that is supposed to recommend nominees as per Articie

166(2).

(iv) The Court Ruling of 3ra February, 20 I I on the nomination

process is interim as the case is on-going but the judicial

decisions should be respected.

(v) The Constitution provides for the current Chief Justice to

vacate the office by 27th February, 2Ol1 but there is no

provision for the effective date for the in-coming Chief

Justice. However, there cannot be a constitutiona-l crisis

because a precedent has been set before by having ttte senior

most Judge as acLing Chief Justice. The benefit of having a

new Chief JusLice by the said date is to assist in the vetting

of Judges and setting up of the Supreme Court.

(vi) He welcomed the nominations as it allowed for public

parlicipation and for the reform process to move forward.

2.5 INTERNATIONAL COMMISSION OF JURISTS (KI - ICJ

The ICJ presented a written submission (Annex 11) and informed

the Committee that:-



(0 Article 165(3)(d)(i) grves the High Court exclusive jurisdiction

to hear any question regardiag the interpretation of the

Constitution. The Article further specifies that such,

interpretation includes the determination of whether

an1'thing sard to be done under the authority of the

constituilon is consLitutiona-l or not.

(ii) A petition frled in the High Court to determine the

constitutionality of the nomination process by the H'E. the

President for the copstitutional offices of the Chief Justice,

the Attorney General, the Director of Public Prosecutions and

the Controller of Budget was heard and determined on 3'd

February 2011, that the nominations were unconstitutional

and that the nominees should therefore not be processed for

their proposed ofhces.

(iii) in the light of its assurance to the Intemationa-l Community

of its intent to Prosecute perpetrators of post-election

violence, the government is revamping the Judiciary.

Therefore, it would be important to respect the decisions of

the Judiciary, otherwise such revamping would be

superficial and it cannot be ruled out if post election violence

perpetrators would also not respect the court decisions as

aggrieved parties.

2.5.1 UNCONSTITUTIONALITY OF THE NOMINATION PROCESS

The ICJ informed the Committee that:-

(i) C1ause 29 of the Sixth Schedule requires H.E' the President

to consult with the Rt. Hon. Prime Minister in making any

appointment to new constitutional offices or those that fa-ll

vacant. Therefore, the nomination of the Attorney General,

the Director of Public Prosecutions an d the Controller of
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2.5.2

Budget legally require a consultative process between the

two Principals.

(ii) Consultation in various case laws and jurisdiction has been

accepted aS, 'sueh declslozs shall requlre the

eoncurrence of sltch other Junctlonary; proulded that lf
sl.tch fanctlonary ls a bodg of persons, tt sha.ll exptess

its conatrence ln aecordance utlth its own deelsion

na,klng process'.

(iii) Under the National'Accord and Reconciliation Act, tJ:e two

Principals are equal partners in the governance of the

country and the new conslitution also takes cognizance of

this. Therefore, the asserlions by tJle Rt. Hon. Prime Minister

that he was not consulted are grave and should be ventilated

prior to nominees for such positions being accepted.

(iv) Articles 69, 118, 196, and 201 of the Constitution provide for

public participation in governance. Therefore, H.E. the

President violated the Constitution by excluding public

participalion. The public ought to have been informed of

every step of the nomination process as constitutiona-l offices

cannot be legally frlled behind closed doors ald still be in

compliance with these provisions.

ICJ RECOMMENDATION ON THE NOMINATION PROCESS

In view of the foregoing, the ICJ recommended to the Committee

the following: -

(i) To declare the nomination process unconstitutional in

solidarity with the High Court ald render the process back

to H.E. the President and the Rt. Hon. Prime Minister for

proper nomination in accordance with the Constitution,
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(ii) That the nomination process of the Chief Justice, Attomey

General, Director of Public Prosecution and Controller of

Budget should be competitive, transparent and accountable.

Therefore, tltese constitutiona-l offrces should be advertised,

shortlisted and nominated publicly.

2.6 Lt\W SOCIETY OF KENYA AND FIDA.KEIVYA

2.5.1 FIDA Kenve

FIDA Kenya Presented a written submission (Aanex 72) and

informed the Committee that rt considered the following issues

with regard to the nomination process:-

(i) Whether the letter and the spirit of the Constitution was

adhered to in the nomination process.

(ii) Whether the nomination process accorded both men and

women equal treatment which includes right to equal

opportunities in political, economic, cultura-l and socia-I

spheres as envisaged under Article 27 of the Constitutron.

(rii) The implicatiation of not having a transparent, participatory,

competitive process for constitutional office bearers and

more specifically the current nominations.

(iu) The historical background in respect to equality and

discrimination.

(") The bearing of political impasse

implementation of the Constitution.

1n regard to the

CONSTITUTIONALITY OF THE NOM INATION TO THE OFFICE

.)F THE CONTROLLER OF BUDGET

FIDA Kenya informed the Committee that:-

(r) The process of appointment is set out in Article 228 of the

Conslitution but the Article must be read togetlier with the
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provisions of Section 29 of the Sixth Schedule of the

Constitution which provides that, the appointment be made

by H,E. the President subject to the National Accord &

Reconciliation Act, and aJter consultation with the R. Hon.

Prime Minister, and with approval of the Nationa-l Assembly.

(i0 The process of nomination was not inclusive ald therefore

Articles 729 and 131(2) of the Constitution were not upheld,

and favoured only men while discriminated against women.

Therefore, approving the nominations will not be in the spirit

of the Consritulion.

(iiil Article 10 of the Constitution which sets out the national

va,lues and principles were disregarded while undertaking

the nominalion.

(iv) Arttcle 27 of the Constitution provides for equality and

freedom from discrimination but the nomination process did

not afford equal opportunity to both men and women.

(v) The nomination process was flawed even if a woman was

among those four nominees because the process was not

competitive, transparent and participatory.

("i) Any violation of the Constitution by any arm of the

Government will undermine the fundamentals of

constitutionalism in the country and continue to destroy

public confidence in the Executive, Judiciary and the

Legislature's ability to implement of the new Constitution.

2.6.2 LAW SOCTETY OF KENYA (LSKI

LSK presented a written submission (Annex I3/ and informed the

Committee that:-
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(0 The Constitulion does not deline the expression uin

consultatlon' but the term oafter consultatlon" which is

used in Section 24(21 of the Sixth Schedule of the

Constitution of Kenya is also used in tJle interim constitution

as well as the present Constitution of South Africa and it is

defrned as " srrch decision sha,ll be to,ken in good faith
cJter constltlng and glvlng sertozs conslderation to the

vteuts oJ su'tch Janctlonaryl .

The actual degree ,of consultation will depend on the

prevaiiing political circumstance and the political style of the

President but it shouid be noted that consultation does not

(ii)

mean concurrence.

(iii) The recent nominations for constituliona-l offices were done

without pubhc participation as required by Article 10(2) (a) of

the Constitution.

2.7 SUBMISSION BY NATIONAL MUSLIMS RUIU INAMLEFI

NAMLEF presented a written memorandum (Annex 74) and

submitted its position on the nomination to the office of the

Controller of Budget that:-

(i) H.E the President did not follow the constituliona-I process in

the appointment and that Article 228 should be read in the

spirit of the National Accord & Reconciliation Act, which is

an integral part of the Conslitution and which requires

consultation between the two Principals in order to ensure

harmony.

(ri) The appoinlments a-re in contravention of Article 250(4)

which provides that the appointments to commissrons ald

independent ofhces shali take into account the nationa-l

values contained in Artrcle 10 and the principle that the
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composition of the commissions and offices taken as a
whoIe, shall reflect the regional and ethnic diversity of the

people of Kenya. This will be vioiated as t$e Chairperson of

Revenue Allocation Commission is from the same region and

same ethnic community as that of the proposed Controller of

Budget.

(iii) The appointments to public offrces must adhere to the

requirements of Article 232(h) s'hich - demands

representation of Kgnya's diverse communities, regional,

ethnic ald religious ba-iance.

(iv) The appointments must conform also to other critical

constitutional requirements relating to transparen cy, citizen

participation and gender balance.

2. A SUBIIIISSION BY INSTITUTE OF CERTIFIED PT'BLIC

ACCOUNTANTS OF KEIYYA (ICPAI(] - lAnnex 751

The Committee recetved a written submission from ICPAK which

stated its position on t}re nomination to the office of the Controller

of Budget that:-

(i) The appointment to the Constitutional Offices should be

undertaken in accordance with the spirit and the letter of the

Constitution. The process of appointment of al1 holders of

public o ffices mustb e i n a transpare nta nd a ccountable

manner, providing equal opportunities to all Kenyans with

the requisite competence to occupy these positions.

(ii) One of the values espoused in tfie Constitutron is

transparency and this must be respected. Therefore, the

Institute is proposing that such positions should be

advertised so as to aliow Ken5'ans to express their interest

and provide a wider pool of professionals to select from.
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(iii) The criteria set out in section 228(21 prescribe that to qualify

to be nominated as Controlier of Budget, one needed to have

accumulated ten (10| years experience ln auditing public

Iinance management. Therefore, by extension this section

alludes to the fact that the Controller of Budget should

ideally be a professional accountant who has undertaken

extensive auditing work and has knowledge of public frnance

management.

(iv) The Constrtulion furfher envisaged the Office of Controller of

Budget as being a key office in fighting corn:ption and

ensuring greater transparency and accountabiiity in

Government spendrng' Therefore, it is fitting that the

Controller of Budget shouid be a member of a professional

body that has a Code of Ethics for its members and has a

robust disciplinary process to enforce adherences to its
critical values.

(") It is for this reason that tlle Institute proposes that the

Controller of Budget and indeed all oflices that deal with

accounting and auditing matters such as the Auditor

General, be held by professional accountants who are

members of ICPAK.

3.0 COMMITTEE'S OBSERVATIONS

Mr. Speaker did in his ruhng of 3rd February 2011 filter certain

issues for the Committees to make recommendations on This

Committee has extracted the following issues from the ruling tJ.at

are relevant to its mandate. These are:

1 . What is the status, import ald weight to be attached to tJle

opinion of the Commission on the Implementation of the

Constitution on a matter such as this;
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2. Were there consultations between the President and the Prime

Minister as contemplated by section 29(21 of the Sixth Schedule

to the Constitution; tied to this point, are a number of other

questions including what the minimum threshold of

consultalion should be and if consultation denotes

concurrence, consensus or other measure of agreement'

Additionally there is the further point of what was intended by

the drafters of the Constitution in providing for consultation as

they did; /

3. What is t}le import of making the consultations subject to the

National Accord and Reconciliation Act;

4.Dothenominationsmeettheconstitutiona]requirementsof
regional balance and gender parity;

5. Do the questions raised on the nomination of office-holders

amount to a dispute within the meaning of the Political Parties

Act;

6. And finaliy, whether or not the correct approach to the

questions raised on the propriety of the nominations can be

resoived by a vote in this House to approve or disapprove the

nominees?

In addition to the above issues, and from the evidence adduced

before it, t].e committee has distilled t].e following legal issues

requiring recommendation to the House:-

What are the Constitutional requirements for the process of

nomination of a person to the office of Controller of Budget? This

quesLion has several Parts:
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(a) Does the Fresident require to consult with the Prime Minister

in the process of nomination of a person to the office of

Controller of Budget? 
r

(b) Does tJle Constitution place any prerequisites on the

President and the Prime Minister in the nomination process?

(c) If a competitive nomination process is required, was the

competitive process adopted in this case suffrcient?

(d) If consultation is required, what is the level of consultalion

required of the President and the Prime Minister ald in t-he

circumstalces presented to the Committee was ttre

Constitutional requirement of consultation attained?

(e) Did the communication on the nominations to the National

Assembly meet Constitutional requirements?

Were the legal requirements for the process of nominalion for

appointment of a person to the office of Controller of Budget

met?

If the legal requirements for the process of nomination have been

complied with, is Mr. William Kipkemboi Kirwa a suitable person

for appointment as Controller of Budget?

1. WHAT ARE THE LEGAL REQUIREMENTS FOR THE PROCESS OF

NOMINATION OF A PERSON TO OFFICE OF CONTROLLER OF

BT'DGET?

(al Does the President requirc to consult with the Prime Minister in
the process of nomination of a person to the offiee of Controller of
Budget?

There appeared to the Committee unanimity from a-11 persons concerned

that Article 228(1) is, in the transition stage, tempered by Section 29 of

c

.)
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Schedule 6 of the Constitution of Kenya' Section 29 of the Sixth

Schedu.le states as follows:

'New appoiatEcnts

29 (1) The process of appointment of persons to fill vacancies

arising in

consequence of the coming into force of this Constitution

shall begin on the effective date and be fina-lised within

one year.
./

(2) Unless this Schedule prescribes otherwise, when this

Constitution requires an appointment to be made by the

President with the approval of the Nationa-l Assembly, until

after the first elections under this Constitulion, the

President sha-ll, subject to the National Accord and

Reconcihation Act, appoint a person after consultation

q'ith the Prime Minister and with the approval of the

National AssemblY."

It was therefore clear that the President requires to consult the Prime

Minister in nominating a person to the ofhce of Controller of Budget'

(bf Does the Constitution place aIry Prerequisites on the President

and thc Prlmc Minister in the nomination process?

Article 228(1) of the Constitution merely provides that there shall be a

Controller of Budget who shall be nominated by the President, and with

the approval of the National Assembiy, appointed by the President. The

Committee, from the representations made before it, established that

there are two schools of thought on the matter, one based on executive

power and the other based on a competitive process' They can be

summarized as follows:
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(i) Executive Power

One school of tliought put forward to the Committee is that the President

and Prime Minister are not restricted in making a choice of a person to

nominate to the position of Controller of Budget. They are free to

headhunt and after consultation nominate the person. This is part of

Executive power, derived by the President (and Prime Minister) from the

people, upon eleclion. This Executive power is founded upon Article

1 (3)(b) that states as follows:

. 1(3) Sovereign power under lhis Constitution is delegated to the

following State organs, which shall perform their functions in

accordance with this Constitution-

(a) Parliament and the legislative assemblies in the county

governments;

(b) the nationa-l executive and the executive structures in the county

governments; ald

(c) the judiciary and rndependent tribunals'"

Article 228(I) does not place ary prerequisites on the nomrnation process

and the exercise of Executive authority should not be unnecessarily

fettered. This is common in other countries with a Presidential system

such as the United States of America where the President is free to

headhunt for Presidential appointees such as Judges of the Supreme

Court, the Attorney General, the Secretary of State and other similar

positions then forward the names to Congress for approval' This is the

same Executive power granted to a President to appoint members of

his/her Cabinet. In no country in the world does a President adverLise for

applications from persons interested in becoming members of his/her

Cabinet. The same principle therefore applies to the nomination of a

person to the office of Controller of Budget.
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(ii) Competitivc Process

The other school of thought put forward to the Committee is that tJ.e

President ard lrime Minister should use a competitive process in

selecting the person to be nominated. This school of thought relies on the

following provisions of the Constitution to support this positron:

Article 10 of the Constitution provides as follows:

"National values and principles of govcrnance

2, (1) The naLiona-i values and principies of governance in this

Article bind ali St6te organs, State officers, public officers

and all persons whenever any of them-

(a) applies or interprets this Constitution;

(b) enacts, applies or interprets any law; or

(c) makes, or implements public policy decisions.

(2\ The nationa-l va-lues and principles of governalce

rnclude-

(a) pakiotism, nationa-l unity, sharing and devolution of

power, the rule of law, democracy and participation

of the people;

(b) humari dignity, equity, social justice, inclusiveness,

equality, human rights, non-discrimination and

protectron of the marginalised;

(c) good governance, integrity, transparency and

accountability; and

(d) sustainable development.'

The portion of this Constitutiona-l Arlicle to emphasize is that relating to

the participation of the people, equity, socia-l justice, inclusiveness,

equality, non-discrimination, protection of the marginalized, good
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governance, integrity, transparency and accountabiiity. These nationa.l

values and principles must be reflected in the nomination process. A

competitive process shall therefore afford all qualified Kenyans an

opportunity to apply for nominalion for the position of Controller of

Budget and ensure the natrona-l values and principles of governance are

respected.

Art:cle 27 (31 of the Constitution which provides as follows:

"27(3) Women and men have the right to equal treatment including ttre

right to equal opportunities in political, economic, cultura-l and socia.l

spheres.'

Chapter Six of the Conslitulion artd in particular Article 73(2)(a) which

states as follows:

"7 3(21 Tine guiding principles of leadership and integrity include-

(a) selection on the basis of personal integrity, competence

and suitabilify, or eleclion in free and fair elections;"

Chapter Thirteen of the Constitution and in particular Part I whrch dea-ls

with the values and principles of public service. The relevant portions

are

"Values aad principles of public senrice

232. (1) The values and principles of public

include-

(a) '......;

(b) ........;

(c) .......';

(d) ..."" ;

(e) accountability for administrative acts;

servrce
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(0 tra:rsparenry and provision to the public of

timely, accurate information;

(g) subject to paragraphs (h) and (i), fair competilion

and merit as the basis of appointments and

promotions;

(h) representation of Kenya's diverse communities;

and

(i) affording adequate and equal opportunities for

appointrr(ent, training and advancement, at all

leveis of the public service, of--

(i) men and women;

(ii) the members of all ethnic groups; and

(iii) persons with disabiiilies."

Article 258 of the Constitution provides that in construing the

Constitution it should be interpreted in such a manner tJrat promotes its

purposes, va-iues and .principles. It should also be interpreted in a

manner that promotes good governalce and the rule of Iaw.

To enable there to be fair competition, participation of the people and to

enable there to be a pool of applica-nts to enable equal opportunify for

appointment of men and women, members of all ethnic groups and

persons with disabilities the process of nomination of a person to the

office of Controller of Budget should be done by adverlisement or other

competitive method(s).

There is need to distinguish nominations that are the unrestricted

prerogative of the President under our Constitution and those that

require adverlisement. Under Article 152 (though suspended until aJter

the next General Elections) the President sha-ll nominate arrd with the

approval of the National Assembiy appoint Cabinet Secretaries. The
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President is free, under Article 152(5), to re-assign or dismiss a Cabinet

Secretary. A Cabinet Secretary therefore largely serves at the pleasure of

the President. If a person serves atythe pleasure of the President it is only

logical that ttre President is given a free hand to select the person to

nominate to the posilion of Cabinet Secretar5r. The President is however

still under al obligation to observe the nationa-l values of principles of

governance as he head hunts the persons for nomination as Cabinet

Secretaries. On the other hand, under Article 228(21 the Controller of

Budget holds office for a period of eight years and is not eligible for re-

appointment. The Controller of Brldget is an independent office as set out

under Article 2a1pl of the Constitution. The Controller of Budget, under

Article 251, may only be removed from office upon the recommendation

of a Tribuna-l appointed to investigate his/her conduct. The nomination

of a person to such an independent offrce with security of tenure should

be done with pubiic participation and through a competitive process.

This is parLicularly in iight of the fact that the duties of the Controller of

Budget require the holder to work independentiy and not under the

direction of any person. or authority. This is set out at Article 249(21(b)

which provides that the holder of an independent offrce shall not be

subject to direction or control by any person or authority.

The Committee considered the above lwo schools of thought and came to

the conclusion that for purposes of good governance the nomination of a

person to ofhce of Controller of Budget should be done through a

competitive process.

(c) If a competitivc aomination Process is required, was the

corrpetitivc proccss adopted in this case constitutionally suflicient?

The Committee was informed that the name of the nominee to the

position of Controller of Budget was selected from persons who had

previously applied for the position of Commissioner in the Commission
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on Revenue Allocation as established under Article 215. Article 215

provides as follows:

"215 (1) There is established the Commission on Revenue Allocation.

(2) The Commission shall consist of the following persons appointed

by tJle President-

(a) a chairperson, who shall be nominated by the President and

approved by the National Assembly;

(b) two persons nominated by the political parties represented

in the National Ass'embly according to their proportion of

members in the Assembly;

(c) five persons nominated by the political parties represented

in the Senate according to their proportion of members in

the Senate; and

(d) tJle Principal Secretary in the Ministry responsible for

finance.

(3) The persons nominated under clause (2) sha1l not be

members of Parliament.

(4) To be qualified to be a menber of the Commission

under clause (21 (at, p! or (cf, a persoD shall have

extensive professiond experience in frnancial and

ecoaomic matters."

The Committee found that the name of Mr. William K. Kirwa appears in

Kenya gazette number 14183 dated 19fr November 2O7O in which Amb.

Francis K. Muthaura Permanent Secretary, Secretary to the Cabinet and

Head of Pubiic Serrrice published the names of applicants to the then

declared vacancy of Chairperson of the Revenue Allocation Commrssion.

The Committee noted that the qualifications for a person to be appointed

a Commissioner for Revenue A-llocation are extensive professional
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experience in furancial and economic matters. However the qualifications

for a person to be appointed Controller of Budget are extensive

knowledge of public finalce or at least ten years experience in audiling

public finance management. The Controller of Budget must have

extensive knowledge of public finance and not simpiy financial matters

generally. The qualifications for Commissioner of Revenue AllocaLion are

therefore different from ttrose for Controller of Budget.

The Committee further found t.I.at it is not right to use the qualifications

for Commissioner of Review All'ocation to shortlist candidates for the

position of Controller of Budget as the two positions are distinct and the

work to be performed rn the two offices different in nature and scope. It ts

noteworthy that even the tenure of the two offices is different as the

Controller of Budget is in office for a term of eight years while a

Commissioner is in office for a term of six years as set under Article

2s0(6)(a).

The Committee a-lso found that this nomination procedure is not fair as

there could be quatifred persons interested in the position of Controller of

Budget who were not interested in the position of Commissioner of

Revenue Allocation and therefore did not appiy. The nomination

procedure used would therefore have knocked out such interested

qualified persons.

The Committee therefore came to the conclusion that the competitive

process adopted in this case did not meet the legal requirements.

(d) If consultation is required, what is the level of consultation

rcquired of the President and the Prime Minister and in the

circumstances presented to the Committee was the Constitutional

requirement of consultation attained?
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Again the committee received two different interpretations of t.}"e

constitutional threshold for consuitation. It is important to note that the

Constitution does not expressly define the word "consultation". The first

interpretation established a low threshold based on the ordinary

dictionary meaning of the word "consuitation". The committee was

referred to the shorter oxford Enghsh Dictionary which defines "consult"

as inter alia, to take counsel together, deliberate, confer while

"consultation" is said to mean, inter alia, 'the action of consulting or

taking counsel together, deliberaLion, conference' in webster's New

Universal Unabridged Dictionary 
(consuitation' is defrned as a meeting of

persons to discuss, decide or plan something. Readers Digest Universal

Dictionary defines consuitalion as a conference at which advice is given

or views are exchanged.

This interpretation of consultation connotes that consultation does not

necessarily lead to concurrence and indeed consultation is not

concurrence. Once there is engagement, exchange of vrews and

deliberation, then consultation has taken p1ace. Concurrence may or

may not take place.

The other interpretation reiies on the provision of seclion 29(2\ of thle

Sixth Schedule of the Consutution q'hich states as follows:

.29(2) Unless this Schedule prescribes otherwise, when this constitution

requres arr appointment to be made by the President wrth the

approvai of the National Assembly, until after the frrst elections

under this Constitution, the President shalI, subject to the National

Accord and Reconciliation Act, appoint a Person after consultatron

with the Prime Minister and lr'ittr the approval of the National

Assembly."
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It is therefore argued that the defrnition of the word "consultation" must

be read in the context of and subject to the National Accord and

Reconciliation Act.

The preamble to the Nationa1 Accord and Reconciliation Act states as

follows:

"AN ACT of Parliament to give effect to the Agreement on the

Principles of Partnership of the CoaliLion Government, to foster

national accord and reconciiration, to provide for tJ-e formation of a

coa,lition Government and the establishment of the offices of Prime

Minister, Deputy Prime Ministers and Ministers of the Government

of Kenya, their functions and various matters connected with and

incidenta-l to the foregoing."

Section 9 of the Nationa-l Accord and Reconciiiation Act states as follows:

"9. In this Act, tJ..e Agreement on the Principles of Partnership of the

Coalition Government means the Agreement set out in the

Schedule."

The 1st Schedule to the'National Accord and Reconciliation Act sets out

the agreement on the principies of partnership of the coa.lition

Government (Annex 76)

"Consultation" within the meaning of our laws has therefore talen on a

special meaning. The Committee understands section 29(2) of the Sixth

Schedule as putting forward t.Ile following sequence of events:

1) The President shall first take cognizance of the National

Accord and Reconciliation Act.

2) Consult with the Prime Minister in accordance with the

National Accord and Reconciliation Act.

3) Nominate tlie person.

4) Seek approval of the National Assembly.
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5) Appoint the Person.

The Committee observed that there were consultations between the
I

principals on 6fr and 27:fi Januaty 2011. However, taking the evidence

from botl. the principal's technical staff, it appears that t].e level of

consultation was inconclusive. The threshold for consultation is high.

The two Principals must commit themselves to work together in good

faith as true partners, through constant consultation and willingness to

compromise.

(e)Didthecommunicatlononthenominc'tionstotheNational
Assenbly aeet Constitutional requirements?

An issue arose as to whether the process of communicating the

nomination of Mr. william K. Kirwa to the Nationa-l Assembly met legal

requirements. The letter communicating tJre nomination, along with

tleose for the posilion of chief Justice, Attorney General and Director of

Public Prosecutions, is dated 31st January 2011 and written by Amb'

Francis K. Muthaura Permanent secretary, secretary to the cabinet and

Head of Public Service. It is addressed to Mr. Patrick G. Gichohi, clerk of

the National Assembly. The body of the letter read as follows:

"RE: PARLIAMEIVTARY APPROVAI FOR NOMINATIONS FOR

STATE OFFICERS BY HIS EXCELLENCY THE PRESIDENT"

Foilowing consultations with the Rt. Hon. Amolo Raila Odinga,

EGH, MP, the Prime Minister of the Republic of Kenya and in

accordalce q'ith the Constitution, His Excellency President Mwai

Kibaki has made the following nominations of person to filI the

respective state offices for approval by the National Assembly'

1. Chief Justice: The Hon. Justtce Alnashir Ramazanali Magan

Visram

2. Attorrtey General: Professor Githu Muigai
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3, Director of Public Prosecutions: Mr. Kioko Kiiukumi, and

4. Controller of Budget: Mr. William Kipkemboi Kirwa

Accordingly, I have been directed by His Excellency the President

to forward these nominations to the National Assembly. I am

therefore requesting you to facilitate the consideration of the

nominations by the National Assembiy.

C.V.s of the nominees are attached herewith."

The Committee noted that Article i 35 of the Constitution of Kenya

provides as follows:

"A decision of the President in the performalce of any function of

the President under this Constitution shall be in writing and shall

bear the seal ald signature of the President"

The Committee further noted that the above Article 135 of the

constrtution of Kenya is one of tJre provisions of the constitution that is

suspended under section 2(c) of the Sixth Schedule of the Constrtution

and shall only come into effect upon the final announcement of all the

results of the frrst elections for Pariiament under the new constitution.

Amb. Francis K. Muthaura, in his letter dated 31"t January 2011 states

tliat he has been directed by the President to forward the nominations to

the National Assembiy. The Committee therefore came to the conciusion

that, Article 135 having been suspended and given Amb. Muthaura's

position in Government, the communication on the nominations to the

Nationa-l Assembly was lawful and proper.

2, [Iere the legal requirements for the Process of nomination of a

peraon to the oftice of Controller of Budget complied with?

The unanimous view of the Committee is that there were actions by both

His Excellency the President ald the Right Honourable the Prime

Minister to comply with the Constitution of Kenya in the process of
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nomination of a person for the position of Controller of Budget. The

Committee has however come to the conclusion tl.at the Constitution,

adopted by Kenyans on 4ft August 20 10 and promulgated on 27b August

20 10 sets a higher threshold thal the actions of His Excellency the

President and the Right Honourable the Prime Minister.

Al1 Kenyans, particulariy those in leadership positions, are grappling to

come to terms with the very high standards set by the Constitution.

Similarly, we are all struggling to come to a common understanding of

the principles set out in our Constitution. This was particularly evident

from the divergent interpretations of t}le Constitutional provisions that

the Committee received from both lawyers and non-lawyers. The people

of Kenya are now beginning to enjoy the provisions of Article 1(1) of the

Constitution that provides that ail sovereign power belongs to the people

of Kenya and shall be exercised only in accordance with the Constitution.

It is an important learning step that shall set a good precedent for high

Constitutional standards for future nominations by tJre Executive' It is
not a moment for apportioning blame but for learning and finding an

appropriate framework'for future Constitutional apPointments.

3. If the legal rcquirements for thc Process of nomination have been

complied with, is Mr. William Kipkcmboi Kirsa a suitable person for

appointment as Controller of Budget?

The Committee did not address itseif to the question of Mr. WrIIiam

Kipkemboi Kirwa's suitability as it found that the stringent legal

requirements for his nomination under Articles IO, 27, 73 and 232 had

not been addressed. If the Nalional Assembly finds, contrary to the

opinion of the Committee, that the nomination of Mr. Wiliiam Kipkemboi

Kirwa met t}le stringent legal requirements the Committee shall proceed

to vet the nominee and recommend to the House accordingly.
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3.1 OTHER OBSERVATIONS

1 . It is important to note that this nomination related to one post

only and a mechanisrd needs to be put in place for ensuring that

there is a fair representation of Kenya's diverse communities

when all public sector appotntments are taken as a totaJity. This

mechanism must deal with the questions of how to take into

account parLicipation of tJle people, equity, gender balance, fair

representation of Kenya's diverse communities, non-

discrimination, good , govemance, equalty, integrity,

transparency, accountability and protection of the marginalized'

It rs an onerous task but the people of Kenya demand it and

must receive it.

2. The Committee did not find the issues herein as amounting to a

dispute between potitica-l parties within the meaning of the

Political Parties Act. The issues raised were simpiy an

interpretation of the Constitution.

3. The Committee received representations from the Commission for

the Implementation of the Constitution as established under

section 5 of the Sixth Schedule of the Constitution. This is t]le

Constitutiona-l organ established to monitor, facilitate and

oversee the development of legislation and administrative

procedures required to implement the Constitution. It is required

to work with each constitutional commission to ensure to ensure

tJ.at the letter and spirit of the Constitution is respected. The

Commission informed the Committee that, with regard to the

issues raised over nomination of the Controller of Budget, its role

is mainly advisory. The Committee concluded that the

Commission for the Implementation of the Constitution is

required to give its opinion on this matter and that its opinion

must be given due arld weighty consideration.
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4. The High Court delivered a ruling on this matter. The Judiciary

and Legislature have separate and distinct roles to play in the

Constitution. The Judiciary cannot injunct Parliament from

performing its Constitutiona-l role. The Judiciary can however

declare action taken by Parliament to be unconstitutiona-l. It
would therefore be advisable for parties interested in matters that

Parliament is seDed of to take advantage of tlle various fora for

pubiic participation available in Parliament before moving to

Court. If aJter Parliament has pronounced itself on a matter any

person is still aggrievedi he/she can then proceed to Court to

seek an interpretation of the Constitution. In other words, let the

Judiciary check Parliament after Pariiament has acted and not

attempt to supervise Parliament as Parliament acts.

5. The Departmental Committees of Pariiament are the proper place

to test the propriety and lega-lity of nominations but the fi.nal

determinant of Constitutionality in the House vests in the

Speal<er of the Nationai Assembly as provided for under Starding

Orders a7(3) and i0 .

6. The Committee recommends that in all formal meetings of public

ofhcers, comprehensive minutes should be taken for purposes of

ensuring good governalce. The Committee was concerned that

only draft minutes as opposed to confirmed minutes were

available of some meeting involving very high ranking pubiic

officers.

4.O COMMITTEE'S RECOMMENDATION

Subsequent to the foregoing, the Committee recommends that
pursuant to Article 228(L) of the Constitution of Kenya the

nomination of Mr. William Kipkemboi Kirwa for the position of

Controller of Budget be returned to the two Principals for
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nomination in a manner that meets tJle stringent legal

requirements and in parLicular those set out under Arlicles 10, 27,

73 and 232 of the ConsLitution. I

0
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APPENDIX (U
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AGENDA

CONSULTATION tsETWEEN HIS EXCELLENCY THE PRESIDENT AND
THE R.T. HON. PRTME MINISTER

Fast tracking of appoinfments necessary for the establishment of a

Local mechanism for the trial of post-election violence suspects.

Gazette Notice advertising the Post of Director of Public
Prosecutions;

BNBIEr

1

a

a

a

Identification of a nomination for the post of Chief Justice;

Deputy Chief Justice to be recommended by the Judlcial
Service Commission which is already in place.

2

3

Advertisement for the post of Controller of Budget
. Gazette Notice

Renewal of contract for the Director General, NSIS.

. Contract ends on 16s January, 2011.

Being recommended for renewal to ensure continuity as it
will run for the remaining perlod of the current President and
end in two years of the successor President.

4

5
6

7

To attend to urgent legislation and vet and approve nominations of
persons to fill State offices.
Draught crisis (funds to be made available)
ID Cards & E-Visa Project

Any other Business.

5 January 2011
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. Post of Chief Justice;

. Director of Public Prosecutions;

. Controller of Budget; and

. Deputy Chief lustice

The two Principals agreed that the nomination of the Deputy chief Justice was to

be done through tne :udiciat servrce commission but the others were to be done

directly by the Princrpals through consultations as provided for in the Constitution'

The technical team was authorized to facilitate identification of the persons

through Consultations.

R.ELEVAIIT MIN['TES ON CONSULTATION BETWEEN HIS EXCE!-LENCY

THE PRESIDENT AND THE R.T. HON' PRIME MINISTER ON AGENDA

ITEMS 1 AND 2 OF THE MEETING OF 6TH ]ANUARY, 2011

The two Principals considered the fast tracking of appointments necessary for the

establishment of a local mechanism for the trial of post-election violence suspects.

These nominations were: .'



v ApntEF A
CONSULTATiONS BETWEEN H.E. THE PRESIDENT AND
THE R.T. HON. PRTME MINISTER

Proposed Aseflda

1 Updates by the Rt. H,on. Prime Minister

(i) Update on measures being taken to counter effects of
drought.

J

(ii) AU Mediation on Cote D'lvoire

2 Update on H.E.'s Specia-l Envoys to selected regional Heads
of State on the ICC Process.

Exchange of r.iews on AU Summit

Constitutional apPointments :

(i) Chief Justice

(iil Depuly Chief Justice

(iiil Director of Prosecutions

(iv) Attorney General

(v) Controller of Budget

5. Anv Other Business

flrursday, January 27, ?ALI-
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ME..IUTES ON AGENDA ITEM I'{O' 5 ON CONSUI'TATIONS

BETwEEN TEE PR-piDn^m artu THE PRIME h/ffi'{rsrER -
rrmspav, JANUARY 27'H, 2ol7

His Excellency the President presented the attached list on appointments to

various positions ,rhi"h ;;Jil;n "ampil"a 
out of consultations between the

Offrce oithe President and the Office of the Prime Minister'

After consultations the Principals referred- the list to the technical team

comprising Amb. f.aotis il"fth"*a, Dr' Mohamed Isahakia' Prof' Nick

Wanjohi and lr4r. Caroli Omondi to scrutinize the list and prepare a

harmonized Position.

His Excellency the President indicted that he needed to make the

nominations by the fottoJin;;;y;"f*" his departure for the AU meeting in

Addis Ababa. Therefore, the technical teaT wa: directed by the Principals

that they should present the harmonized Iist later in the afternoon'



APPOINTMENTS TO VARIOUS POSMONS

PROPOSALS

Following wide consultations, the following are the persons have been identified

for nomination to various constitutional positions toward implementation of the

Constitution:

Kiambu

Homah Bay

POSiTION PROPOSED PERSON

FOR NOMINATION
CURRENT
POSITiON

COUNTY

CHIEF JUSTICE Justice Paul Kihara

Kariuki
High Court Judge

DEPUTY CHIEF
JUSTICE Justice Hannah

Okwengu

High Coutt Judge

ATTORNEY
GENERAL Mr. Fred O iambo Private Practice

DIRECTOR
OF PUBUC
PROSECUNONS

Mr. Kioko Kirukumi Pflvate Practice

CONTROLLER
OF BUDGET Mr. William Kinrya MD ADC

KENYA AN'N-
CORRUPNON
COMMISSION

Dr. PLO Lumumba Director, KACC



27tn Januaw.201

Technicol Teom mode of:-
Amb. Froncis Muthouro
Dr. Mohomed lsohokio
Prof. Nick G. Wonjohi
Mr. ColoriOmondi

The Technicol Teom met to hormonise the ottoched list os

directed by the principols.
The teom ogreed on oll other nomes except the proposols for

the Chief Justice.

Aqreed

To forword seporoteily to the principols three nomes for the
Chief Justice with request thot the principols ossist in selecting
one nome for nominqtion. The nomes were Justice Poul Kihoro

Koriuki, Justice Riogo Omolo ond Justice Mogon Visrom.



Arnoe* 3
coNSuLTATtroNS BETwEEN E[.E. TrrE pngdrppur Ar[D
THE R,T. EION. PzuME MINISTER

Proposed Agerlda

1. Review of the Nominations to fiI1 Constitutional offrces.

2. Review of Government approach in localizing the ICC
process.

3. Any Other Busrness

Monday, Fe'oruary 07, 2011:
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PRESS STATEMENT

His Excellency Mrwai Kibaki, the President and Commander in Chief of the

Defence Forces of tne fepuUtic of Kenya and the Rt' Hon' Raila Odhga'

PrimeMinisterofthen"puuti"ofKenyahavehade>'tensiveconsultations
today on matters of concem to the nation'

The matters discussed by the two Principals were:

(a) the ICC Process;
(bi the nominations to fill the Constitutional offices;

(") resettlement of all IDPs; and

(d) ActingMinisterial appointnents'

In regard to the ICC Process, the two PrinciPals reiterated the Position of the

Government that KenYa has aiwaYs Preferred that the cases be dealt with

tluough a iocal legai mechanism. To that end, the Grand Coaiition

Govemment has emb tments m the Judic V
a

to ensure that the country has a credible local Judicial mechanism to V
yan comp enslve v 1'1 e cases re atmg to post election

rriolence

Furthermore, the Grand Coalition Govemment is undertaking diplomatic and

legal initiatives with the IIN Secunty Council and the ICC with an appeal that

the cases currentlY being handled bY the ICC be deferred for one )'ear and

thereafter referred to a competent local mechanism. The one Year deferment

u,ill give the countY the necessary time to establi h the local mechanism as

envls ed in the ongoing Constitutional Reforms. This process will be

handled throu i4 tronb partrsan m oInmlttee.an o 1

On the lssue of the nominations to fill State

consideration by Parliament, the two Principals agre

parliamentary Process and its outcome'

offices curren
ed to respect th

tlv under
e ongoing



Furthermore, the two PrfuciPals assured Kenyans that they will observe the

letter and spirit of the Constitution in imPl ementatio n of the Constitution

including e appo ces.

Hon. Amason Jeffah Kingi, Minister for Fisheries Der,elopment to be

Acting Minister for Industrialization.

PPS

7 Februa4, 2011

r
His Excellencv the Preident and the fught Honourable Prime Minister also

,.rri.*.a the ongoing IfiP resettiement affecting the remaining 5'000 families

from the Post gLction Violence,1,000 families from Mau and 3'000 families

from Embubut. They aclorowledged that 14,000 acres have been identified

*a tfr. process of purchase ** ,nd"t way' ln that connection' they directed

tirut tt "iurct 
*" of iuod be speeded up so that the three categories of IDPs

are settled simultaneouslY.

At the same time, and after consultation with the Rt. Hon. Prime Minister,

H.E. Mwai Kibaki, the President and Commander in Chief of the Defence

Forces ofKenya has aPPointed:

1. Hon. Dalmas Otieno, Minister of State for Public service to be Acting

Minister for Medical Services'
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ftlvlrEr
LEGAL OPINION ON THE NOMINATION PROCESS OF THE

CoNTROLTER OF BUDGET (COB) BY H.E. THE PRdSIDENT OF THE

REPUBLIC OF KENYA

The nominotion of the Controller of Budget (CoB) is

provided for by Article 228(11of the Constitution. lt stotes:

q

'There sholl be o Controller of Budget who sholl be
nominoted by the Presidenl ond, with the opprovol of
the NotionolAssembly, oppointed by the President.'

2 Ar'ricle 228(2) provides for the quolificotions of the
Controller of Budgei os follows:

'To be quolified to be the Controller, o person sholl hove
extensive knowledge of public finonce or of leost ten
yeors experience in ouditing public finonce
monogement.'

3. lt is the Presideni's constitutionol duty to nominote the
person quolified lo be eventuolly oppointed to be
Controller of Budget. After the opprovol of the nominees
by the Notionol Assembly, the President oppoints the
nominee os Controller of Budgel.

4. Under Section 29(21 ol the Sixth Schedule, the President is

required to consult with thefrime Minister on the nome
thot the President proposes -os Controller of Budget. The
section provides:

"Unless ihis Schedule prescribes otherwise, where this
Constituiion requires on oppointment to be mode by the
President with the opprovol of the Notionol Assembly. until
ofler the first elecfions under this Constitution, the
President sholl, subject to the Notionol Accord ond
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r Reconciliotion Act oppoint o person offer consultotion
with the Prime Minister ond with the opprovol of the
Notionol Assembly.'

5. Arlicle 259(11) describes, inter olio, the meoning of
consultoiion. The Article provides:

'lf o function or power conferred on o person under
this Constitution is exercisoble by the person only on
the odvice or recommendotion, with the opprovol
or consent of, or on consultotion with, onother/
person. the function moy be performed or the power
exercised only on thot odvice, recommendotion,
with thot opprovol or consent, or ofter thot
consultotion, except lo the extent thot this

Constitution provides otherwise.'

5. Regording consultotion under Arlicle 259 (l l), the
President is required:

(o) To identify o nome for the position of Controller of
Budget who is quolified occording to Arlicle 228(2).

(b) lnvite the Prime Minister for consultotions regording
the nominee.

(c) To forword the nominee's porticulors to the Speoker
of the Notionol Assembly for the process of
Porliomentory opprovol.

It should be noted thot cgnsultoiion does not meon
concurrence. However the volue of consultotion is to help
the President occess ony vitol informotion regording ony
nominee before his ultimote decision on the suitobility of
the nominee.

7. Aport from Chopter l2 which deols with the office of the
Controller of Budget, Chopter l5 on 'Commissions ond
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independent offices' olso opplies to the Controller of
Budget. The relevont orticles provide os follows:

248 (3) the independent offices ore:...

(b) the Controller of Budget

250(3) to be oppointed, o person sholl hove the
specific quolificotions required by this Constitution or
notionol legislotion.

(4)Appointments to commissions ond independent
offices sholl toke into occount the notionol volues
referred to in Article l0 ond the principle thot the
composiiion of ihe commissions ond offices, token
os o whole sholl reflect the regionol ond ethnic
diversity of the people of Kenyo. (Emphosis odded).

Article 10(2) describes notionol volues ond principles
of governonce to include -
'(o)potriotism, notionol unity, shoring ond devolution
of power, the rule of low, democrocy ond
porticipotion of the people;
(b) humon dignity, equity, sociol justice.
inclusiveness, equolity , humon rights, non-
discriminotion ond protection of the morginolized;
(c)good governonce, integrity. tronsporency ond
occountobility; ond
(d) sustoinoble development.'

8. Article 260 defines stote office to include 'holder of
on independent office to which Chopter Fifteen
opplies.'

9. An independent office connot be deolt with by the
Public Service Commission becouse (o) the Constitution
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covers it in o different port thot is Chopter 15 (The
Public Service is covered by Chopter 13). Moreover
Article 249 (2) (b) provides:

'The commissions ond
offices -

the holders of independent

ore independent ond not subject to direction or control
by ony person or outhority.'

'I0. To remove the Controller of Budget from office, Adicle
251 esloblishes on independent iribunol for the tosk, os
opposed to disciplinory procedures of the Public Service
Commission under Arlicle 234.

I l. Article 234(3) cleorly stipulotes thot functions ond powers
of ihe Public Service Commission do not opply to ony of
the following offices in the public service.
(o) stole offlces (the Controller of Budget is such on

office).

12. ln o presidentiol system such os Kenyo's system under
the Constitution of Kenyo 2010, the President is

mondoted to seorch for stote officers' oppoiniees
whom the President is outhorized to nominote ond
eventuolly oppoint ofter necessory Notionol Assembly
opprovol if so required by the Constitution ond ordinory
low.

13. Kenyo's unique position in which o prime Minister will be
in existence until the next generol election olso requires
thot before the President mokes ony nominotion to on
office requiring Notionol Assembly opprovol, he must
consult with the Prime Minister.

,]4. lf the President refused to consult the prime Minister
where consultotion is required, the purported nominotion

4



by the President will be null ond void. However the
Constitution does not provide for o situotion where the
Prime Minister does not, for ony reoson, moke himself

ovoiloble for consultotion. The Constitution seems to
hove considered this imPossible.

.15. When the President presents nomes to the Speoker
under his hond in which the Presidenf confirms
consultotion hos token ploce, it is not the duty of ihe
Speoker to question the President's oction. Any
dissotisfied porty con chollenge the motter in ony
oppropriote legol foro.

15. ln the cose of the Controller of Budget, the President:
(o) nominoted on individuol quolified under Arlicle

228(2) ond Article 250 reod together with Article
r0 (2).

(b) Hod in mind thot previous oppoiniments to
commissions hod reflected boloncing on bosis of
diversity ond gender

(c) Will continue to further reolize the requisite
boloncing of diversity ond gender os the stote
offices ond commissions ore continuously filled in
the future.

(d) ls owore thoi diversity ond gender considerotions
will become opporent only when the entire
Controller ond Auditors deportment is looked of in
its totolity. lt is now premoture to moke such o
determinotion since only one position is being
filled currently.

(e) Consulted with the Prime Minister on the following
Cotes December l6ih 20'l0, Jonuory 6th 201.l,
Jonuory 27th 2011, ond Jonuory 28th 201I (by
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phone) regording o nominotion io the office of
the Controller of Budget ond other constitutionol
offices.

(f) Duly forworded the nome of the nominee of the
Controller of Budget Mr. Williom Kirwo omong
other nomes.

17. Although the Auditor Generol will continue to dischorge
the duties of the Controller of Budget occording to
Section 3l (6) of the ,Sixth Schedule until the lotter is

oppointed, it mokes sense to fill in the substontive holder
of the office in reodiness for the preporotion of the
Budget due to be reod in Junq201 1.

18. ln my humble opinion, Porlioment should expedite the
possoge of on omnibus legislotion onticipoted under
Article 250 (2) (o) which provides:

'The choirperson ond eoch member of o commission,
ond the holder of on independent office sholl be -
ldentified ond recommended for oppointment in o
monner prescribed by notionol legislotion.'

19. Further Porlioment should consider expeditiously possing o
low which loys down the procedure of opprovol of
nominees by the NotionolAssembly.

PROF. KIVUTHA KIBWANA
ADVISOR, CONSTTTIONAL REVIEW
OFFICE OF THE PRESIDENT

tl-t 
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Republic of Kenya

Office of tfie Qrime tulinister
PMO/NEW.CONST/112IVOL.[ February 3t!,2O11

Mr. Patrick Gichohi, CBS,
Clerk of the National Assembly,
Parliament Buildings,
IYAIROBI

Dear Patrick,

SUBJECT:

ti-" -.1

---l 
,

l
,r- .. r-\rFICI--

NOMINATIOIS TO THE OFFICES OF CHIEF
ATTORIiIEY-GENERAL AND DIRECTOR OT
PROSECUTIONS

JUSTICE,
PT'BLIC

Your Letter of February 7, 2oll under Ref. NA/DCH/JLAlzolll4 on the
captioned matter and addressed to the Permanent Secretary in this Offrce
refers.

I wish to confirm the following with regard to the three requests made in
your letter:

(i) Attached hereto are copies of the proposed agenda items for the
Meeting between the President and the Prime Minister held on
Jaauary 27, 2OTL The blue copy is the proposed agenda from the
Office of the President while the crearn copy is the proposed agenda
from the Office of the Prime Minister.

(i0 There are no miautes of the Meeting of January 27, 2O\L
between the President and the Prime Minister. As you wili notice
from the two draft agenda iterris; none cornmences with the items,
"Adoption of Agenda" or "Confirmation of Minutes". No minutes of
these meetings have been kept to the best of my knowledge.

(iii) There are no minutes of,. and there is no report of the Techaical
Committee on this mat(er.

The Principals had agreed tJ.at a Panel (Committee) be established
comprising representatives of the Office of the President, Office of the
Prime Minister, Law Reform Commission, 1 Law Society of Kenya,
Judicial Service Commission and t]le Public Service Commission to
identify and recommend to the Principa-ls three (3) candidates for each

Treasury Building, I4th Floor
Po. Box 741ffp 

90a08
Harambee AvenuE, Natirbi

fel +254 20 225 2299
Faxt+254 20 221 1205
Website: www.priministergo.ke
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position. This Palel was to be constituted and chaired by the
Permanent Secretary, Secretary to the Cabinet ald Head of the Public
Service. However, when this Parrel met for the first a:rd only time, he
in\dted the President's Private Secretary to chair on his behaLf. There
were no representatives of the Law Reform Commission, Law Society
of Kenya, Judicial Service Commission ard the Public Service
Commission invited to that meeting.

Please note that the Panel, comprising the President's Private
Secretary, tl-e Permanent Secretary in the Ministry of Justice,
National Cohesion and z Constitutiona-I Affairs, the Permanent
Secretary, Ministry of State for Provincial Administration and Internal
Security, the Soiicitor-General and tJle undersigned met once to deal
with only preliminary aspects of this matter. This Committee
discussed the criteria a;rd options for appointing a Chief Justice. On
the criteria, the Committee agreed that the key factors be:

Seniority
Competence
Integrity
Reform - mindedness

On the process for appointment, the Committee agreed that the new
Chief Justice could be appointed from:

The Commonwealth; or
The Judiciary in Kenya; or
Private Practice in Kenya

The Committee did not discuss any nominees to the position of the
Chief Justice.

The Committee agreed that the Uirdiciary would be invited to provide a
list of the serving Judges so as-to establish their seniority. Indeed,
the Permanent Secretary for Justice, National Cohesion and
Constrtutional Affairs, while sti1l in the meeting, called the Registrar of
the High Court and asked her to make this list avaiiable to the
Committee.

On the position of Director of Public Prosecutions, the Committee
agreed that candidates will be identified from private practice,
prosecution service and from the judiciary. While various members
mentioned various narnes of prominent criminal law practitioners,
there was no discussion on the suitability of arry nominees.
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The Committee did not discuss the posilion of the Attorney-Genera1.
The Cornmittee did not discuss the position of Controller of Budget as
there was no representative from the Treasury of Kenya present at the
Meetmg. 

\

There are no minutes of the meetiag of the Committec.

The Committee did not produce any joint rePort.

The Comaittee has not oet again after its frrst and only
meeting.

The Comaittec never reported back to the Pri.ucipals.

(iv) The records of the entire Serena Process are available at
www.dialo eken a.o or by googiing "KNDR Agreements". The
Agreement on the Principles of Partnership of the Coalition
Government (The National Accord), as srgned by th" Principals is
attached hereto together with Agreements on Waki Commission,
Knegler Commission, etc.

The undersigned remains available to offer any further asslstarce or
clarification as the Committee may require on this matter.

With best regards,

ondi
CHIEF. OF STAFF

Encls.
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IJST OT JUDSES INTHEJUDICTARY- KESr.{.
CHIEF USTICE:

CO IIRTOFAPPEAI JIiDGES:-

PRESIDING JUDGE:

Name Station Address
Hon. tr4r. Jus_tice J. E. Gicherq E.G.H. Nairobi 3004i-00100

No. Name Station Address
1 Ilon. Mr. Justice Riaga S. C. Omolo Nairobi 30187 -00100

2 Hon. Mr. Justice Philip K. Tunoi Nairobi 301 87-00100
3 ustice Samwel E. O. BosireHon ]rz1r. J Nairobi 30i87-00100
4 Hon. Mr. Justice Emmanuel O, Kubasu Nairobi 30187-00100
5 Hon. Ivft. Justice Moijo Oie Keiwua Nairobi 3 01 87-00 1 00
6 Hon. Mr. Justi ce Erastus M. Githinji Nairobi 3 01 87-00 1 00
7 Hon. N4r. Justice Philip Nyamu Waki Nairobi 30187-00100
8 Walter Onyango

Otieno

Hon. Mr. Justice John Nahobi 3 01 87-00 1 00

9 Hon. Mr. Justi ce D.K.S. Aganyanya Nairobi 30187-00100
10 Hon. Nr. Justi

Magan Visram

ce Alnashir Ramazanali Nairobi 3 01 87-00 1 00

11. ce Joseph Gregory

Nyamu

Hon. lr&. Justi Nairobi 3 01 87-00 I 00
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EtrGE COURT JTIDGES:-

PRINCIPAJ-, JUDGE:

No. Name Station Address

1 Eon. Mr. Justice A. Mbogholi Msagha \T^:-^L:
3 004 i -00100

2 Hon. N{r. Justice Jobrr W. Mwera Nairobi 3 004 1-00 1 00

3 Hon. Lady Justice Roselyne Nambuye Nairobi 3004 i -00100

4 Hon. Lady Justice Mary A. Ang'awa Nairobi 3 0041-00100,

5 Hon. Ir4r. Justice Hatari Peter George

Waweru

Machakos 145

6 Hon. Lady Justice Kalpana Hasmukhrai

Rawal

Nairobi 3 0041-00100

7 Hon. Lady Justice Jeanne Wanj iku

Gacheche

Nairobi 3 0041 -00 100

8 Hon. Mr. Justice David Onvancha Busia

9 Hon. I&
Ombija

Justice Nicholas Randa Owano Nairobi 3 0041 -00 1 00

161

10. Hon. l4r. Justice Muga Apondi Miiimani 30420-00100
lI Hon. Lady Justi ce Jessie Wanj iku Lesiit Meru 118

12. Hon. N4r. Justice Joseph Kiplagat Sergon Nyeri 70

J1 Hon. Lady Justice Hanaah M. Okwengu Nairobi 3004i-00100
14. ady Justice Joyce N. KhaminwaHon. L Nairobi 3 0041 -00 1 00

15. Hon. Ir&. Justice Leonard Njagi Milimani 3 0420-00100
16. Ilon. N4r. Justice George B. M. Kariuici Kericho 69

17. Hon. \4r. Justi ce Mohammed K. Ibrahim Mombasa 90140
18. y Justice Martha K. KoomeHon. Lad Kitale 641
19. Hon. Lady Jusfice Roseline P.V. Wendo Nakuru 61
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20. Hon. N4r. Justice Jackton Boma Ojwang Mombasa 90140

21. Mr. Justice Paul Kihara Kariuki J.T.I 30041-00 i 00

22 Mr. Justice David Kenani Maraga Nairobi 30041-00100

1\4r. Justice George Matatia Abaleka

DuIu

Nairobi 30041-00100

24. Hon. Lady Justice Mary Muhanji

Kasango

Meru 118

25. Hon.Mr. Justice Daniel Kiio Musinga Nairobi 3 0041 -00 1 00

26 Hon.Mr. Justice Isack Lenaola Kak:mega 22

27 Hon.Mr. Justice Mathew John A_nyara

Emukule

Nakuru 61

28 on.Jv{r. Justice Festus AzangalalaH Eldoret 141

29 on. Lady Justice Murugi Geteria MugoH Milimani 3 0420-00 100

30. Hon.I4r. Justice lredrick Aadago

Ochiens

Nairobi 3 0041 -00 1 00

31. . Justice Milton Stephen AsikeHon.Mr

Makhandia

Kisii 69

32. usrice Luka Kiprotich KimaruHon.]vlr. J Nairobi 30041-00100
33. . Justice Mohamed AbdulahiHon.Mr

Warsame

Nairobi 30041-00100

aA on.Mr. Justice William Oul<oH Nakuru 61

on. Lady Justice Wanjiru Karanj635 H Embu 256

y Justice Ruth Nekoye Sitati36 Hon. Lad Kisii 69

. Justice Joseph R. Karanja37 Hon. Irzft Eldoret 1 4 1

2A Hon. Lady Justice He]len A. Omondi Malindi 2
39 ustice Philomena l4beteHon. Lady J

Mwilu
Eldoret 141
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REGISTRAR EIGH COURT:

CHIET' COURTADMIM STRATOR:

Address

40 y Justice Aggey Otsyula

Muchelule

Hon. Lad Nairobi 3 0041-00100

41. y Justice Florence Nyaguthii

Muchemi

Hon. Lad Bungoma 141

42. on. Lady Justice Maureen Akinyr

Odero '

H Mombasa 90140

1) y Justice Abida Ali - AroniHon. Lad Kisumu t26
44. Hon. VIr. Justrce Sajd Ju4a Chitembwe Kakamega 22

Name Station Address
Mrs. Lydia A. Achode Nairobi 30041

Name Staticn
. Stephen M. KibunjaMI Nairobi 30041 - 00100
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REPT-IBLIC OF I(ENYA

TEE NATIONAL ASSEMBLY OF KEI\TYA

DEPARTMENTAI CoMtrItrTTEE ON FffANCE, PLAN"j\IING AND TRADE

NOMINATION TO CONSTITUTIONAI OFFICES

1. Role of the Speaker

Since the constitutionality of the nominations has been challenged within
and outside the House, the Speaker has the duty, competence and exclusive
jurisdiction to rule on the constitutionality of the nominations.

Determination of the constitutionality of the nominations is not a m atter for
the House to vote upon. It is a matter of constitutional interpretation by the
Speaker. Constitutional interpretation is not to be rendered through voting
by the Members. ln other words, whether or not a matter before the House
is constitutional or otherwise is not to be determined by division in the
House.

2. Role of the Committees

The first question to be determined by the Committees is the
"constitutionality of the nominations". This question must be determined by
the competent Committee first before any other Committee may proceed
with any business regarding the nominations.

3. Role of CIC and the Courts

The CIC has a duty "to ensure that the letter and spirit of [the] Constitution
is'respected". CIC must report to the House on "progress" and "any
impediments" irr the implementation of the Constitution.
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Consequently, its opinion on the constitutionality of the nomiaations carries
the weight of its responsibilities. Its opinion is not just persuasive but
binding.

4. Role of ludicial Service Commission

While the Constitution does not require the Judicial Service Commission
(JSC) to participate in the nomination process for new Chief Justice pending
the next general elections, nothing precludes the Executive from engaging
the JSC to help with the iderftification of candidates through a competitive
process for purposes of nomination. Indeed, engaging the JSC in this
process will be in consonance with, and in furtherance of our national values
and principles of transparency, merit and competitiveness in making
appointments to public offices.

5. Consultations

Appointments, under the Constitution, are subject to the National Accord,
which is premised upon "reai power-sharing", "consultations", and
"willingness to compromise". "Real power-sharing" connotes equality and
pariry in making the appointments. "Consultations" require that the parties
consultin_q: (i) "offer each other sufficient opportunity to exchange views",
(ii) "share sufficient information available on each nominee on the basis of
fulI disclosure of accurate information", (iii) "act reasonably", (iv) "must be
free and frark in exchanging their views, and (v) "must receive views
exchanged with an open mind". Consuitation must be undertaken when the
proposals are still in their formative stages without any fixed views all
through to the end. Consultation must not be treated "perfunctorily or as a
mere formalitv".

Consultation must be practical i.e conducted within a time period sufficient
for views to be exchanged fully and matters to be thoroughly interogated.
The time required depends on the seriousness of the matter. Urgency is no
substitute to sufficient time for practicai consultations.

"Consultatrons". u,ithia the framework of the National Accord therefore
mean "compromise" between the Pnincipals as the basis of any decisions.
This implies "consensus ad idem" or the "meeting of the minds" on a
matter under consideration.
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Further, the appointnents are to be made subject to the provisions of the
National Accord which establishes a Grand Coalition Govemment based on
shared power. Consequently, any nomination must be made jointly, i.e. by
both coaiition partners.

Consuitations under the Constirution during the tansitional period is
therefore an act of power sharing, an act of compromise, and an act that
requires good faith.

It is not consultation in its ordinary meaning

6. Serving fudge

No serving Judge, until vetted and found to be fit to continue serving in the
Judiciary, is eligible to be nominated and appointed as Chief Justice. A
serving Judge who fails the suitability test under vetting is to be removed
from the Judiciary.

7. National Values and Principles

The nominations breach the constitutional requirements of regional baiance
and gender parity. No woman was nominated. The nominee for the Offrce
of the Attomey-General, if accepted, will put maj ority of all the senior
positions within State Law Office under one ethnic group. Further, the
nominee for the position of Director of Public Prosecutions, if accepted, will
undermine the Independence of the Prosecution Service in prosecuting
pending cases of grand corruption in which the nominee has been defence
counsel.

Caroli
Chief

OFFICE OT'THE PRIME MINISTER
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REPIJBLIC OF KEI{YA

Tffi NAfiONAI, ASSEMBLY OF IGI\TYA

DEPARTMENTAI COMMITIEE ON FINANCE, PLANNING AND TRADE

Clarifications to the Statement made by Vice President and Minister for Eome Affairs

on Tuesday, 1" February,2011, the vice President and Minister for Home Affaks

issued a Statement in the House regarding consultations over the nominations made by

the President to the positions of Chief Justice, Attomey-General, Direction of Public

Prosecutions and Controiier of Budget. In this Statement, the Vice President and

Minister for Home Affairs:

Alluded to "technical meetings" and "technical teams": The correct position is that

there was onJy one technical team which held only one meeting.

Mentioned that the Prime Minister erpressed the view that we should have a

foreign Chief Justice: The correct positiori is that the Prime Minister suggested that a

transitional Chief Justice be appointed from the Commonwealth on a fixed non-

renewable term of three (3) years for the following reasons:

1. That it was important to get a new chief Justice from a fimctioning Judiciary.

Such Chief Justice would be able to identify the shortcomings of our Judiciary

and offer best intemational practices in reforming our Judiciar/.
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2. That a Commonwealth Chief Justice would bring the credibility needed ir

establishing a local mechanism to deal with post-election violence matters and t<

negotiate with ICC a referral of the pending cases.

3. That such Chief Justice would not be seen as bias or partisan or beholden to an1

interests in the country.

4. That the transition period would allow the country to assess newly appointed oI

promoted judges and identify fsuitable successor.

5. That a local candidate appointed from outside the judiciary was likely to

experience resistance within the judiciary and thus undennine the reform

process.

6. That the current serving judges had not been vetted as required by the New

Constitution and were thus ineligible for appointrnent.

Mentioned that the Prime Minister would insist on Justice Omolo to be

nominated to the position of Chief Jusfice: The correct position is that at no time

did the Prime Minister propose the name of Justice Omolo. The Honourable Judge is

ranked the senior most judge after the Chief Justice. It is in this respect that his name

came under consideration. He had also been subjected to vetting by the National

Assembly as a Member of the Judicial Service Commission.

Referred to a team comprising Arnbassador Muthaura, Mr. Mohammed

Isahakia, Prof. Nick Wanjohi and Mr. Caroli Omondi as "the technical team":

The correct position is that the technical team in this matter comprised Ambassador

Muthaura, Prof. Wanjohi, Permanent Secretary for Justice, Permanent Secretary for

Intemal Security, Solicitor-General and the undersigned. The other members of this

team who were to be drawn from Law Reform Commission, Judicial Service

Commission, Law Society of Kenya and Pubiic Service Commission were never

invited to join the team. This team met oniy once.



It did not produce a report. It never presented any rePort to the Principals. It never

discussed any nominees

Mentioned thet Mr. Fred Ojiambo was replaced by Prof. Githu Muigai because

the former did not have higher post-graduate qualifications: The correct position

is that this was not a consideration be'fore the Committee.

Mentioned that the Prime Minister left for Addis Ababa on January 28th, 21ll:
This t'ip was known to Amb. Muthaura and Prof. Wanjohi well in advance as it was

discussed in the consultative meeting of January 21n,2011, it was on the Agenda of

the AU's Peace and Security Council of which they had notice, and the undersigned

had discussed with them the clearance of the plane that would transport the Prime

Minister to Addis Ababa.

It is true as stated by the Yice President under point No.8 that as at January 27th,

201I the matter had not been finalized and further consultations were ptranned by

the parfies. But at no time did the parties agree that Friday, January 28h,2011 would

be the final date for the consultations.

That the Prime Minister would be consulted by phone while in Addis: The correct

position is that at no time was there an agreement that consultations would be by ra'ay

of phone. Iadeed the Prime Minister had proposed in writing that the consultations be

held face to face the following week.



That the proposal to nominate Justice Visram to the position of Chigf Justice was

communicated to the Prime Minister: The correct position is that at no time was thit

proposai communicated to the Prime Minister and at no time was this proposal

discussed by the technical team.
l?

That when the Prime Minister was called by the State flouse Comptroller, Mr.

Caroli Omondi answered the Prime Minister's phone and after consulting said

that the Prime Minister was busy and would call back after one and half hours:

The correct position is that the Comptroller of State House called on Mr. Omondi's

phone at around 6.30 p.m. While he said that the President wished to talk to the Prime

Minister, he did not divulge the subject matter. At this point the Prime Minister was

attending the AU's Peace and Security Council Meeting with other Heads of State and

Governmen! a meeting that started at around 4.00 p.m. and ended shortly before 1 1.00

p.m. in the night. No aide was allowed into the meeting. By the time the Prime

Minister took a break from the meeting for refreshments, the media were announcing

that nominations had been made to these positions. It was not until around 11.30 p.m.

back at the hotel that I had the opportunity to inform the Prime Minister that the

President had wished to talk to him but I was not aware of the subject matter.

Caroli Omon
' Chief of Staff

OFF'ICE OF TIIE PRIME MINISTER

8'h February, 2011
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H.E. Hon. Stephen Ktlonzo Musyoka, EGH' MP
Vice President and Miruster for Home lcffairs
NAIROBI

Your ---' -, ..t . -.1...-- .. ---- i
:.

RXPORT ON TTIE CONSULTATTW PROCESS BETWEEN HIS EXCELLENCY
PRESIDENT MWAI KTBA]<I AND TI{E RIGHT HONOURAILE PRIME
MIMSTER R,{TLA ODINGA ON TITE NOMINATIONS TO FTLL STATE OFFICES

The subject of Ju&cia.l appomtnents was frst discussed at a meeting between the

President and the Pnme Mrnister held before Christnas, on December 16th 2010'

During the meetrng, the Presrdent feh that rt would be better if the issue was revisited

after the New Year

2. The item of the appointments was subsequently placed in the agenda and discussed

on January 6, 2011, at Harambee House between H.E. the President and The Rt.

Hon. Prime Miaister. The meeting agreed on the procedure to be followed in the

appointments'

a) The identification and consultations on the nomioatrons by the two princrpals

and submission to parhament by H E. the President for approval.
b) It was agreed that the law did ndt'require the selechon of the candidates bv

either the Judrcral Servtce Comrnission or Public Service Cornrnission.
c) The tech:rical team was rnstructed to rdentrfy surtable ca:rdidates to facilitate

firrther consultations In the technica.l meetmgs it was observed that
r. The Prime Minister had expressed the vtew that we should have a

forei gn Chief Justice.
ir However, His Excellency the President irsisted that at close to 50

years of rndependence we have very qualified Kenyans and to search
for a Cluef Justice outsrde Kenya would be improper aad would send

PaBelof3 I
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imperative that the proposals were made before the A-frican Union's Heads of State

meetrng ia Addis Ababa. This was made clear to the Prime Minister'

on Fnday moming, January 28, 201 1, the Prime Minister sent a letter siped by lvIr.

caroli omondr ad&essed to Amb. Muthaura saying that the Prime Minister had Iefl

for Addis Ababa and that consultation should be held the following week'

10. The Prime Miruster was i-nformed ttrat because the matter needed to be concludcd

before the President left for Addis Ababa, consu.ltations cou.ld be facilitated tlrough

the phone. The President then made the proposal of having Justice Visram as Chief

Jusdce, who hails from a nrinority sem:nrnity to accommodate the Pnme Miruster's

concel]ls of neutrality. The prcposai was communicated to the Prime Minister. In

respoDse, the Prime Minister said he had no problem with Prof. Githu Muigai as

Attorney General but insisted on Justice Omollo being nomrnated as Chief Justrce.

I 1. The Prime Minister was asked to call the President fiom Addis Ababa so $at they

could finalize. The Prime Mi-nister said he would call the President The ?resident

waited at Harambee House from 12:30 pm until 3 pm but the Prime Minister did Dot

call.

12. The President left for Statehouse for ]unch at 3 pm, and a telephone number to reach

the President at Statehouse was communicated to the Prime Minister so that he could

ca.ll the President. The Pnme Minister drd not cal1.

13. At 6pm, the Statehouse Comptroller called the Prime Minister for the President to

speak to him. )vft. Caroli Omondi a.oswered the Prime Minister's phone. After
consulthg, Ir4r. Caroli Omondr said the

Pnme Mrnister was busy and would call back after one and a half hours.

14. The President then felt that he had consulted extensively and had accommodated the

Primc Minister and had fi:lfilled the constitutional requirements and therefore, made

the a.qnouncement on Friday, January 286 2011 at 8 30pm.

Yours :' ' '

AMB. FRANCIS IC MUTHAI.M;! EGH
PERMANENT SECRETARY, SECRETRY TO TEE
CABI}{ET AND IIEAD OF TTIE PIIBLIC SERVICE

Page 3 of 3
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Amb, Ftancis M..Muthaura, EGII
Permalent Secretary, Secretary to the
Cabirret and Head of pubhc Serviee
Office of the president
Harambee Avenue
NAIROBI.

Dear Ambassador,

SIIBJECT: CONSULTATIONS

Best regdrds

I have been instructed to advise you that the Rt. Hon, Rajla A.Odinga, E-GH,-1\4P, prime-A4inister of ihe Republic of Kenya, *tU U.traveJing to Addis Ababa, Ethiopia, tomorrowl January Zg,i , ZOtt topresent his Report on the cote D'Ivoire crisis to tre African unlon,s peace
& Security Council.

_consequenuy the consu]tations between H. E. Mwai Kiba_rri, c.G,H.MP, President a:rd commander-in-chief of flee Armed Forces of tl:e
fSfqUtlc of Kenya, a:rd ttie prime Minister on the .ppoirrd*L of [_r.chief Justice, ttre Attorney. Generar, the Director of public prosecutions
a,,d t].e controlrer of Budget shourd be herd sometime next week on a dateconveruent to both prtncipats.

Repubtic of Kenya

Office of the Qrime fi,t_inister

aro on
Chief of Staff

274 January, 2077

Treasury Building, 14th Floor
P.O. Box 74434 - OO20O

Harambee Avenue, Nairobi

lel+)54 20 225 22gg
Fax:+254 20 221 't2Os

Website: www.primini jter.gc.ke
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Mr. Patrick G. Gichohi, CBS

CIerk of the National Assembly
Kenya National Assembly
NAIROBI
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oPrNroN oF THE COMMT5SION FOR THE IMPLEMENTATION OF THE CONSTITUTION (ClC)-

ON THE PROCESS RELATING TO THE APPOINTMENT OF THE CHIEF JUSTICE OF THE

REPUBLIC OF KENYA, THE ATTORNEY GENERAL, THE DIRECTOR OF PUBLIC PROSECUTIONS

AND THE CONTROLLER OF BUDGEI

Please find enclosed three (3) sets of the CIC's Opinion on the above matter.

The Commission will be obliged if you could deliver the same to the Hon.

Speaker of the National Assembly, the Hon. Chair of The Parliamenta

Departmental Committee on Justice and Legal Affairs, and the Hon. Chair of
The Parliamentary Departmental Committee on Finance, Planning and Trade.

Yours
t t-',L^a,r-e-i"
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Lv,ut*",
Charles Nyachae
CHAIRPERSON
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OPIMON OF TEE COMMISSION FOR THE IMPLEMENTATION OF TITE

coNsrrrurloN (CIc)- oN THE i,RocEss RELATTNG To TEEAPPOINTMENT OF TTIE

CIIIEF TUSTICE OF THE REPTIBLIC OF KENYA, TTIE ATTORNEY GENERAL , THE

DIRECTOR OF PUBLIC PROSECUTIONS AND THE CONTROLLER OF BUDGET

Iatroduction

Foflowrng flre ruling by the Speaker of the Nationa] Assembly Hon Kenneth Marende on the 3'd

of February 2011, rn whrch the matter of nom:nations to the offices of Chref Jushce, the Attomey
Genera! the Director of Public Prosecutions and the Contoller of Budget, were forwarded to
the Parliamentary Comrrrittee of Justice and Legal Affairs and the Committee of Frnance

PlarLning and Trade, the Conrmission for the lmplementation of the Conststution (CIC) wouJd

Lke to give the followmg opinion on'the Constituhonal provlsions relating to the said

nominations.

CIC is givrng this opinion in pursuance of its general mandate contained in Article 249 (1) of the

conshtution to

a) protect the sovereignty of fhe people;

b) secure the observance by all State organs of democratic values and priaciples incluctiag
those articulated i:r Artide 10 and Chapter 5 of the Constitution parficularly tespect for the

nrle of law, participafion of the people, integrify, good govematrce , Earsparency aud
accouutability;

c) promote constitutionalism-

With respect to the appoinbrent of the Guef Justice CIC u mandated to work with each

constitutional corrlrrltsslon (of which the Judrcial Serrrce Comm:ssron is one) to ensure that the
letter ard spuit of the conshtuhon is respected.

A- Provisions relating to the Appointment of the Chid Justice

Artde 165(1) (a) of the consatubon provides that - ,

the President rhall appomt the Chief lusdce and frie Deputy Chbl lustiu, in accordance with the

reammendation of tlu Judicial Seruice Commission, and subject to tfu approoal of the Nahonal

Assembly; and

1



Section 24 (2) of the Sixtr Schedule provides that

A new Chicf lustice shalt be aypotnted by the President, subject to tlte National Accard and

Reunaltation Act, and afer anzultatiott with the Prime Mtnister nzd wtth the approoal of the National

Asscmbly.

Section 29 (2) reunforces this provisron by provrding that all appoinbnenb that, will be made

prior to the fust elechons under the constitution and that require approval by the National

Assembly shalt be made by the President after consultation with the Prime Minister'

It is the opinion of CIC that before the fust elections under the constitutior; these three

provisions should be read and construed together when dealing wrth the appomtmmt of the

CtLief Jushce. This posiHon is based on the following grounds:-

(r) Article 165 rs not suspended under Section 2 of the Srxth schedule

(n) Artide 24 (2) wfuch dea.ls vvrth the appointment of the fust Guef lustice under

' the Consbtution does not expressly exclude the application of Article 156.

(iii) The Judroal Semce Corrmjssron is already estabiished and is opaational One

ib pnmary roles rs to recoutr nd persons to be aPPomted as GLief Jushce.

ln new of the above and pursuant to lts mandate, CIC would like to submit as follows:

(a) that Arhcte 155 (1) contemplates that the appomtment of the GLief Jusbce of the

Republic of Kenya shali be a shared responsibility among the three arms of

govemment namely the Judicrary (through the Jud:cral Servrce Corurussron -JSC),

the lxecuhve (through the President) and the Legulafure (through the National

Assembly),

(b) That rn carryrmg out the maadate of apportting the new Ctuef lushce prior to the

fust elecbons under the consttuuon, the President shall consult the Prjme Mnister.

In view of the above, rt rs the position of OC that the letter of the Constitution as prouded for

in Arhc]e 155 read together with Sectsons 24 atd 29 of the Sixth schedule requ:re that the

appointurmt of the Guef Justrce by the appornlng authonbes shou]d be as follows:

2



I. That the process of appointuient should commence with recommendabons by the

Judicia-l Service Corranission to the Presrdmt who in tum should consult the Pnme

Minister, after which the Presidmt forwards the name of the nominee to the Nationai

Assembly for approval before final appointrnmt by the President

il. That the role of the Judicial Service Corr:russion in the appointnrent of the Chief Jushce

should be respected ard that Commisslon ailowed to undertake the functson reserved to

rt by the constrtuticn

It is important to note the High Court of Kenya rr HCPET (NIbi) No 75 of 2071, has restated this

posrtion and declared any process thgt excludes the iud:cial Servrce Commission m the

appointment of the Ctrief Jushce to be unconsbtuhonal

B. Provisions relating to the appointment of the Attorney General the Director of Public

Prosecutions and the Controller of Budgel

The offices of the Attomey Generat the Director of Pub[c Prosecutions and the Control]er of

Budget and the process of theu appourhnent is set out ]rl Arhcles 156, 757 and 228 of the

consrilution rcspecbvely. In the case of these offices the appomtment of the office hoiders u

shared by the Executive and the legrslature

Under the aforesard Articles the three Conshtuhonal office holders are to be non'unated and

eventually appornted by the Presrdent subject to the approval of the Natonal Assemblv.

In the period before the first electon tlus sechon must be read together wrth the pror.rsrons of

Section 29 of the Sixth fthedu.le, whrch provrdes as follows:

(1) The process of appoinfinent of persorls to fLl new oficzs and oauncles aismg m consequetce of the

comtng tttto force of tllzs Consfituhan shall begn on tle ellectipe date and be finalised wtthin one yeqt.

(2) Unless this Schtdulc yescribes othzrlDise, when thts Ccnstituhon requires an appointnlent to be made by

the Presdent with the apyooal of the Natnnal Assembly, until after tfu first eLechons untier this

Constitution, thc President shall, subject to tlu Nahonal Accord aitd Reconcilntion Act, rppoint a person

after consultation unth tlu Ptme Mtnistn and unth tlu apyooal of the Natorul Assembly.

3



Consequo:rtly, such apporntmcrb being made prior to the fust elections, require the president

to consult the Prime Mrnjster prior !o appointrnent, subject to the National Accord. and

Reconcilation Act The process of appointulent should also reflect the letter and spirit of the

conshhttion.

We kust that this opinion wrll help rn clar{ying the ssues ur contenhon. We renram available to

discuss and/or ctari$r any of the issues raised herern.

DATED THIS DAY OF 2077

e*lLu.n I
COMMISSION FOR THE IMPLEMENTATION OF

r- 
-{CONSTITUTION.
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BACKGROUND

The speaker of the National Assembly, Honorable Kenneth Marende, and yesterday 3d February 2011 decllned to
make a rulin8 on the constitutionality of the nominations to the constltutional offces of chref Justice, Attorney
General, Director of Publlc Prosecution and controller of BudBet by H.E president Kibaki. The speaker referred the
matter to the two house commlttees -Justice and Legal Affalrs and Finance plannlng and rrade to dellberate and
report on thts issue to parliament by 106 February 2011.

17 
tnt t't" time a petitlon flled in the High court to determine the constitutionality of the nomination process

was heard and determined on 3rd February 2011. The Hlgh court held that the nominatrons were unconstitutional
and the nominees should not be processed further for their proposed officesl

ln view ol the loregotng we hereby submit this odvisory oplnlon to you.

1. JURiSD|cnoN

m th al
determlned

f*" 
tononut'on in chapter 10 artrcle 165 sub artlcle 3d(il) gives the High court exclusive Junsdictron to hear any' question regarding the interpretation of the constitution. This Article further speciiies that such interpretation

includes the determination of whether anything said to be done under the authorlty of the constitution, is
constitutional or not, An appeal from such a decrsion lles in the court of Appeal and finally the supreme Court.)J
The Judiclal rulingbythe High courton PETrrrolt IIuMBER 16 oF 2o11 wth regards to the constitutronality
of the nominatlons to these constitutional offices was properly heard and determined. Article 150 {1) of the
constltutlon further buttresses thls position as it states that such decislon is not subject to the control or drrectron
of any person or authority.

da

This provtsion in law is important and should be respected ln order to prevent anarchy. ln the Kenyan case the
2007-2008 post poll violence erupted because neither party went to court to have their matter determined. The



courB mandate as a final arblter on constltutlonal lnterpretation ensures the upholdlng of the rule of taw.
Otherwise everyone wlll lnterpret the Constitutton as they dlm fiL

ln borrowlng from dlfferent Junsdictrons ln the case\ of Marbury v. Madison (1803)1 the supreme court of the
unlted srates of America estabhshed that the court would be the sole interpreter of the constttution and laid
down sevenl important ground rules of interpretation which are:

. The rules in the Constitution are to be regarded as supreme

o ln cases of confllct, inferior rules must give way to superlor rules

r ln cases of dlspute, it ts the role of the judiciary to determlne what rules should apply

nomlnations therefore they would be ln breach of the Constitution

2. SEPERATION OF POWERS.

The constjtution in chapter g, 9 and 10 provrdes for the separation of powers as rt divrdes the arms of
govemment lnto Legislature, Executive and Judicrary respec vely. rt ensures dlffusion rather than a

concentration of power wtthin the state ensuring that powers are not abused tirereby protect the
dghts and liberties of crtizens. The Legisrature in chapter 8 regisrates; the Executive rn chapter 9 rs

rasked wrth rmprementation of the raw whereas the Judrciary interprets the raw. wrthout such
distinction or respect for the independence of each arm of government then there ls no rule of law
and anardry can and wi break out as there is no authorrty in place. In right of rts assurances to the
lnternatronar communrty of its intent to prosecute perpetrators of post Erection vrorence, the
B.vernment is revamping the Judrciary. rt wourd be important to see if decrsions from thrs Judiciary
are respected if at arr. otherwrse such revamping wourd be superficiar and we cannot rure out future
post election violence as aggrieved parties would also not respect Court decislons.

Further and alternatively:

3. THE NOMINATIONS ARE UNCONSTTTUNONAI-

should the departmental commlttees thefefore proceed to determine the cons tutionality of the

i) F the of ref the n onw viol of onst n

a) The President faired to incrude the Judiciar seruce commrssion in the nominatron process. The
constitution in artrcre 166(r.) b instructs the president to appoint the chief Jusflce and his deputy
upon the recommendation of the Judicral seruce commission. ln the transrtlonal clauses, the sixth

1 
The Ju rrsprudence of constrtutionar Interpretation: http/facurty.ncvyc.edu.mstevens accessed :4/z/2orl



schedule clause 24 of the constttution provides that a new chief Justice shall be appointed by the
Presldent subject to the National Accord and Reconclliation Act and after consuhauon wlth the prime

Minlster and wlth the approral of the National Assembly. The sixth schedule however lists the
constitutional provlsions whrch are suspended pending transition. chapter 10 of the constitution
where article 155 falls is not llsted rs such and therefore became opeGuve immedlately the
constitution was promulgated on Friday August 27s 2010. The presldent therefore ls required to
appoint the new ChiefJustice in line with Article 165 of the Constitution as read wlth clause 24 ofthe
slxth schedule. lt Is lncumbent upon the president therefore to appolnt the new chlef Jusuce upon
the recommendation of the Judicial service commission and after consultatlon wlth the prime

minlster and wlth the approval of the National Assembly.

b) The President violated the spirlt of the constitution by excluding Public particlpation. Articleslo (2) a
and (c) of the constitutlon provlde that the entire constltution shall be given effect through
partlcipation of the pubric, good governance, integrity, transparency and accountabilty. Articres

69,118,196 and 201 of the constitution provide for pubric particrpation in governance@e process of
nomlnatlng the chlefJustice, Attorney General and oirector of Publlc prosecution should therefore be
a competltlve oPen accountable and tGnsparent process. These Constitutional offices should be
publlcly advertlsed, publrcly shortristrd and publicly nomrnated. The public ought to have been

lnformed of every step of the nomrnatlons process. Constitutlonal offices cannot be legally filled
behind closed doors and still be ln compliance with these proris,onsJ

c) Due process was not followed as the consultatton process is in doubt. ln the slxth Schedule clause 24

of the constitution, a new chief Justice shaI be appornted by the president subrect to the Nattonar

Accord and Reconciliation Act and after consultation with the prime minlsterf,rther Cleuse 29 of the
same schedule arso requires the presrdent to consurt wth the pnme -rnister 

in making any
appointments to new constitutional offices or those that fall vacant. The nomlnations of the Attorney
General, the Director for pubric prosecution and the contro er of Budget, regaly require a

consultatrve process between the two principals as well. consulration ln various case laws and
jurisdictions has been accepted as

"such deciston sholr require the concurrence oJ such other functionary: provrded thdt il such

lundiondry is o body of Persons it sholl exprcss ts concurrence in occordonce with its own decision-
==1,

makng procedure{1 |
-?)

2 Consututton of the,Republic of SA 2OO of 1993 s 233(3).



I Una"t the National Accord and reconciliation Ast the wo prlncipals are equal partners ln the
I

governance of this country and the new Constltutlon .lso takes cognlzance of thls. The assertlons by

the Prlme Mlnister that he was not consulted are grave and should be ventilated prior to nominees

from such a process being accepted. -1
)

ln vlew of the foretolng we strongly urge the committee to

1. Declarc the nomlnatlon process unconstltutional ln solldarlty wlth the Hlgh Court

2. Rcndar the process back to the Presldent and th! Prlme mlnlster for proper nomlnation ln acrordrncc

whh thc Consthution.

we attach hereto a recommended framework for the/nomination process
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BACKGROUND

The Federotion of women Lowyers - Kenyo (FIDA-Kenyo) is the leoding women's
humon rights orgonizotion in Kenyo. 11 wos estoblished in ']985 io lmprove the
legol stotus of women, to increose occess to justice for women in Kenyo ond to
enhonce public oworeness ond understonding on their rights. FIDA Kenyo is o

membership bosed orgonizotion of women lowyers ond women low students.

on 4th of August 20lo over 70% of registered voters turned up to vote on the
then Proposed Constitution thot wos published by the Aitorney Generol on the
5ttr of Moy 2010.

This wos indeed o greot turning point for Kenyo os the country hod ot this
juncture motured in its interoctions'on constitutionol motters ond wos oble to
hove o spirited compoign bosed on issues. The results of the referendum were
overwhelmingly in fovour of the Proposed Constituiion which wos thereofter
promulgoted by the President on the 27th of August 20.l0.

On 28ti of Jonuory 20l 'l , the Office of the Presideni onnounced the nominotion
-for opprovol ond oppointment of persons to the office of the chief Justice,

Attorney Generol, Director of Public Prosecutions ond Controller oi Budget.

The onnouncement wos contested by the Prime Minister on the bosis thot the
soid nominoiions were unconstitulionol os there were inodequote consultotions
in occordonce with the principles of the Noiionol Accord ond Reconciliotion
Act of 2oo8 0nd sectron 24 0f the sixth schedule of the constiiution of the
Republic of Kenyo. ln oddition there hove been widespreod colls for withdrowol
of the nominotions by q cross section of civil socieiy leoders ond the public due
to the coniroversy oround the some.

OFFICE OF THE CONTROLL=R OF BUDGET

Through this legol opinion FIDA Kenyo hos considered the following issues:

1. The rulrng of Hon. Kenneth Morende, speoker of the Notionol Assembly
doted ond delivered on ihe floor of the house on the 3'd of Februory 201 1.

2. The Ruling of Justice Donrel Musingo, Judge of the High Court of Kenyo
doted ond delivered on the 3'o of Februory 20I 1 in respect of NRB HCC

PEIITION NO: l6 OF 20l 1 ( o copy herewith ottoched for perusol ond eose
of verificotion).

I 21Rrge



3. Whether the letter ond the spirit of the constitution wos odhered to in the
nominotion process.

4. Did the process of nominotions occord both men ond women of Kenyo
equol treotment which includes right to equol opportunities in politicol,

economic, culturol ond sociol sphere os envisoged under Article 27 ol the
Constituiion of Kenyo.

5. Whot ore the implicotions of not hoving o konsporent. porticipotory,
competitive process for constitutionol office beorers ond more specificolly
the cunent nominotions.

6. Whot is the historicol
discriminotion.

bo"ckground in respect of equolity ond

7. Whot is ihe beoring of politicol imposse in regord to the implemeniotion of
the constitution to the Kenyon citizenry.

FIDA-Kenyo hos relied on orticle 2(1), orticle 3, orticle 
,]0, orticle 27, arlicle 129,

orticle 131, ond orticle 259 of the constitution of the Republic of Kenyo in this

o prnron.

As FIDA-Kenyo we believe;

'i . Thot the process of nominotions wos not inclusive ond therefore Article
129 ond l3l (2) of th6 Constitution were not upheld.

2. Thol Article 10 0f the constitution which seh out the notionol vqlues ond
principles were disregorded whilst undertoking the nominotions'

3. Article 27 ot lhe Constitution provides for equolity ond freedom from
discriminoiion however the nominotion process thoi wos undertoken did
noi offord equol opportuniiy io both men ond women. The nominotions
proposed fovored only men ond therefore discriminoted ogoinsl women.

4. Any violoiion of the Constitution by ony orm of Government will

undermine the fundomentols of constitutionolism in the Couniry ond
continue to destroy public confidence in the Executive, Judiciory ond the
Legisloture's obility to implement the new Constitution.
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The olflce of the Controller of Budget ond the process of oppointment is set oui
in Article 228 ol the Kenyon Constituiion which stotes ihoi the constitutionol

otfice holder is to be nominoted ond eventuolly qppoinied by the President

subject to the opprovol of the Notionol Assembly'

This orticle must be reod together with the provisions of Section 29 of the Sixth

Schedule of the Constiiution, which provides os follows:

.t) The process of oppointmenf of persons to fill new offices ond voconcies' 
onsing in consequen ce of the coming nto force of this constif ution shall

begin on the effecfive dole ond be finolized within one yeor'

2t

FIDA-Kenyo is of the considered opinion thot the process of oppointment ought

to be os f ollows;

1) The Executive must coll for opplicotions from quolified ond interested

persons.

2) The Executive should then proceed to shortlisl ond inierview the persons.

3) The Executive will moke recommendotions to the Presideni os to persons

suitoble for this position.

4) Upon receipi of the forworded nomes, the Presidenl following

consuliotions with the Prime Minister sholl nominote ot leost 3 persons of

whom one third should be of either gender.

5) The nomes of the nominees sholl be forworded to the Notlonol Assembly

for opprovol.
5) Following opprovol by the Notionol Assembly, the finol oppointment sholl

be mode by the President.

ln view of the foregoing submissions on the position of the office of the Controller

of Budget, we firmly believe thot ony ottempt to opprove the nome presented

so for will noi be in the spirit of the Constitution.

Unless this schedu/e prescnbes olherwise, when lhis consiitution requires

on oppointment lo be modg by the Presidenl with fhe opprovol of the
Nofiono/ Assemb/y, until oftei the first eiecfions under fhis Constifution, the
president sholl, subjeci to fhe Notionol Accord ond Reconciliotion Act,
oppoint o person ofter consullotion with the Pime Minister ond with the
approvolof fhe Nolionol Assembly.

r
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The present nominotion process if ollowed to continue will derogote from the
right to equol opportunities occorded to both women ond men ond
morginolized communiiies; ii will be in disregord to the notionol volues ond
principles of governonce ond ultimately disregord Article 259 ofi the Constiiution
thot provides thot the Constitution must be interpreted in o monner thot
promotes its purposes, volues ond principles, odvonces the rule of low, humon
rights ond fundomentol freedoms in the Bill of Rights, permits for ihe
development of the low ond contributing to good governqnce.

We humbly submit ihot to enhonce constitutionolism in our notion there is need
to reconsider these nominotions ond proceed in o monner thot upholds the spirit

of the Constitution thot the women of Kenyo so overwhelmingly possed'
/
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The Law Soci etv of K nva

The Law Society of Kenya is 8,654 member body corporate established by the Law

Society of Kenya Act Chapter 18 of the Laws of Kenya. One of its statutory objects as

provided for in sestion 4 of the Act is to assist the Government and the courts in all

matters affecting legislation and the administration and practice of the law in Kenya'

Pursuant to this mandate, the Law Society among other things circulates Bills to its

members for comments, collates those comments and engages with relevant arms of

the Government including Ministries and Departmental Committees of Parliament with

a view to ensuring tr,rt.ny proposed legislation is drafted to achieve its desired goal of

promoting the Rule of Law. /

The council is the governing body of the Law society of Kenya. lt comprises a chairman,

a Vice-chairman and ten other members, all of whom must be members of the Law

societyof Kenya. council membersareelectedannuallybythemembersofthesociety
by means of a postal ballot conducted in accordance with the Law Society of Kenya

Act. Currently the Council comprise of:

(i) Kenneth Okide -Chairman

(ii) Florence Kajuju- Vice Chairman

(iii) JosephMunyithYa-Member
(rv) lsaacWamaasa-Member
(v) Eric Mutua-Member
(vi) GeorgeOchich-Member
(vii) JohnMburu-Member
(viii) Roselyne Odede-Member
(ix) LillianOmondi-Member
(x) JustusMunYithYa-Member
(xi) AlfredOchieng-Member
(xii) FaithWaigwa-Member

ln the performance of its mandate, the Law Society of Kenya invites comments from

members on legal issue, collates those comments before engaging with relevant arms of

government and other stakeholders.
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INTRODUCTION

On 28th January 2077 a dispatch from Presidential Press Service said the President

,,alter consultation with the Prime Minister bf the Republic of Kenya Raib adinga" has

nominated Justice Alnashir Visram for the chief Justice, Pro. Githu Muigai as the

Attorney General, Mr. Kioko Kilukumi as the Director of Public Prosecutions and Mr

William Kirwa as Controller of Budget. The Prime Minister on 29th January 2011

pronounced his shock and dismay of the nominations without due consultations as

required by the Constitution.

Stand of the Judicial Service Commission

The Judicial service commission (JSC) in a statement issued on 30th January 2011

, demanded a transparent, competitive, flawless, free and fair process devoid of partisan

politics and which would win public confidence that entails a withdrawal of the

nominations and a fresh start. The Attorney General who is the principal Iegal advisor

signedthejointstatementoftheJsCtothateffectandbeinghighlylearnedand
experienced in law, the President ought to take his advice'

Article 172(1) state that the Judicial service commission shall promote and facilitate the

independence and accountability of the judiciary and the efficient, effective and

tra nspa rent adrninistration ofjustice'

Stand of the Commission on lmplementation of the Constitution

The commission on lmplementation of the constitution (clc) also followed suit on 30th

January 2011 and stated inter o/lo that the letter of the Constitution as provided for in

Article 156 read together with sections 24 and 29 of the sixth schedule require that the

appointment of the chief Justice by the appointing authorities should be as follows:

oThattheprocessofappointmentshouldcommencewithrecommendationsby
the Judicial service commission to the President who in turn should consult the

Prime Minister after which the President forwards the name of the nominee to

theNationalAssemblyforapprovalbeforefinalappointmentbythePresident.

)



. That the role of the Judicial Service Commission in the appointment of the Chief

Justice should be respected, and the commission allowed to undertake the

function reserved to it by the Constitution

On the nominations of the Attorney General, the Director of Public Prosecutions and the

controller of Budget, clc said the process of their appointment is set out in Articles 156,

757 and 228 of the Constitution respectively. Though the stated Articles require that the

three office holders be nominated and appointed by the President, subject to approval

by the National Assembly, the current situation calls for due recognition of the National

Accord and Reconciliation Act, meaning the PM must be fully consulted.

The CIC further observed that in the period before the first election, this section must be

read together with the provisions of se6tion 29 of the sixth schedule of the constitution,

which provides that the Process of appointment of persons to Ftil new offices and

vacancies orising in consequence of the coming into force ol this constitution shall

begin on the effective date, and be finolised within one year"'

Tronsmission of the nomes of the nominees to the Speoker

Despite the statements from the JSC and the clc, the Head of Public service by a letter

of 31n January 2Oll transmitted the names of the nominees for processing by

Parliament.

Ruling of the Court

on 3rd February 2011 iustice Daniel Musinga in a High court Petition No. 16 of 2011

issued a Ruling that the nominations did not comply with Article 156 read together with

section zaQ) of schedule 5 and that Article 27(3), was violated since there was no

woman nominated in any of the four positions.

Article 166(L) of the Constitution states: "The President sholl appoint the Chiel lustice

and Deputy chief lustice, in accordonce with the recommendation of the Judicial

seruice commission, ond subject to the approval of the Nationol Assembly."

section zaQ) of schedule 5 provicles that o new chief Justice shall be appointed by the

president, subject to the Nationql Accord ond Reconcilidtion Ad, and after

consultdtion with the prime Minister and with the approval of the Notionol Assembly.
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Article 27(3) states that women and men hove the right to equol tredtment, includinl

the right to equol opportunities in politicol, economic, cultural and sociol spheres'

The Justice Musinga further observed that:

" the National Assembly wilt be perpetuating an unconstitutional ad unless thc

speaker of the National Assembly points out the unconstitutionality of the intendet

oction and thus disollows the process of approvol, this court is under obligation tc

mdke dn appropriate declarotion and bring it to the ottention of the Notiona

Assembly ond declored thdt it would be unconstitutional for any State oficer or orgat

of the Stote to corry on with the proce.ss of approvol and eventual appointment to thc

offices of the Chief Justice, Attorney General, Director of Public Prosecutions anc

controller of Budget based on the nominations made by the President on Januory 28t1,

2007."

Ruting of the Speaker to the Notional Assembly

On 3rd February 2011 the Speaker declined to make a determination as to whether or

not the nominations transmitted to him by the Office of His Excellency the President

were or were not co nstitutio na lly arrived nor whether there was no or was not

consultation wirhin the meaning of the Constitution, nor whether or not ethnic diversity

and gender equaliry were observed. The speaker also withheld the determination or

comment on the veracity and weight to be accorded to the letter recived from the

Prime Minister.

The Speaker directed that the two letters from the President and the Prime Minister be

forwarded to the Departmental Committees on Justice and Legal affairs and Finance,

Planning and Trade according to their respective mandates for disposal as provided for

in the Standing Orders and the law'

The constitutionality of the nomination having been addressed by the High court Ruling

in Petition No. 15 of 2011(See annex 1), this memorandum therefore concent!'ates on

the following outstanding issues:
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1. What consultation means in the context of section 2aQ) of schedule 6 of thr

Constitution.
2. Suitability of the nominees. ln view of the stage of the nominations and due t<

the fact that there is no other opportunity to address the issue of suitability if th(

nominees were to be appointed, the Law Society takes the opportunity t(

converse on the iss ue.

WHAT IS CONSULTATION

The Constitution does not define the expression consultation. However the

expression "in consultation" and "after consultation" have been examined in othet

jurisdictions such as South Africa wher6 in the lnterim Constitution it was defined:

"such decision sholl require the concurrence of such other functionary: Provided that

if such functionary is a body of persons, it sholl express its concurrence in occordance

with its own decision-making procedures"l

By using the expression "ln consultation", the legislature attempted to "describe the

joint oction of the head of government ond the members of the Cobinet os it exists in the

Westminister system."

The expression is used in the 1996 Constitution of South Africa but is no longer defined.

It is used in relation to the second category of Presidential powers referred to above. ln

the 1995 Constitution, the expression "together with" is used and the new terminology

does not change the constitutional position. The actual degree of consultation will

depend on the prevailing political circumstances and the political style of the president.

However, it is a strong form of consultation.2

The term,,after consultation,, which is used in section ZaQ) of schedule 6 of the

Constitution of Kenya is also used in the interim constitution of South Africa as well as

the present Constitution of South Africa.3 lt is defined by requiring thal "such decision

shall be token in good faith ofter consulting and giving serious consideration to the views

of such functionary."

I Constitution ofthe Republic of South Africa of 1993, Section 233(3)
2 Klaaren and Chaskalson in Constitutional Law of South Africa 3-10
, iee Consritution of the Republic of Soutb Africa 108 of 1996 sectioa 174(3 ) dealing with appointmeirt ofjudicial offtcers
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SUITABILITY OF THE NOMINEES

Due to the fact that the nominations were done without public participation and there

is no other forum to determine the suitability of nomineess, the law Society of Kenya

forwards the following information.

ustice Alna hir tsra m

1. ln the Nairobi civil Appeal No.9 of 2007, the judge is a respondent in a matterfor

failure to remit the proceeds of a sale totaling Ksh 14,167,080. ln the matterthe

judge has sworn an affidavit to the fact that he resigned as a partner in the law

firm of MessersVeljee Devshi & 6akrania Advocates on 1'tAugust 1998 (see page

81 in the bundle annexed).

This contradicts the declaration accompanying application for practsising

certificate for the year 1998 and 1999 filed with the Law Society of Kenya in which

the judge stated that he was the Employer in the said lawfirm(See page 94 a & b)

2. ln Nairobi court of Appeal civil Application No. 255 of 2009 the judge sitting in a

bench comprising two other judges took out a matter from a cause list and denied

a hearing to a litigant on the basis of extraneous issues inter olio:

o That the litigont is not happy appeoring before oll judges in the Republic of
Kenya

. Thjot the litigont according to press reports filed o comploint in the uN

Human Rights Committee in Genevo agoinst his brother Judge'

(see Judgment annexed to this memorandum).

Mr. Kioko Kilukumi

1. It is public knowledge that Mr Kilukumi has been acting for a client facing

investigation by the lnternational criminal court(lcc). This is likely to bring

conflicts of interest since Kenya is actively campaigning to defer the ICC process

and put in place a domestic process for the prosecution of perpetrators of 2007

post-election violence. That Process will to a great extent depend on the Director

of Public Prosecution for which Mr. Kilukumi has been proposed'
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2. Mr Kilukumi was one of the beneficiaries of the Ksh 72 million paid by the State

Law Office through the law firm of Waweru Gatonye Advocate in contravention ol

the Government financial regulations on the following account:
r The payment voucher was signed by Mr' Wanjuki Muchemi, Solicitor

General as a signatory as the accounting officer and the AIE

Holder(Authority to lncur Expenditure) which is contravention of the
Government f ina ncia I regu lations

. The said payment was for six Advocates and there is no evidence of the

amount of payment each received since the payment was done to one

advocate for distribution to others for reasons that are yet to be explained.

(see copy of the payment voucher a'nnexed to this memorandum).

The issues canvassed herein and any other that may be within the knowledge of the

public can only be canvassed if there is public participation in the nomination as

required by Article f 0(2) (a) of the Constitution of Kenya.
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Arupex E4
February 9, 2011

The ChairPerson

Departmental Committee on Finance, Planning and Trade

Kenya National AssemblY

Nairobi, Kenya

Dear Sir

Re: NOMINATION TO THE OFFlcE oF coNTROLLER OF BUDGET

As Kenyans we believe that his Excellency the President did not follow constitutional process in

the appointment of the controller of Budget. As per the constihrtion Artlcle 228 (1) it is stated

that there shall be a Controller of Budget, who shall be nominated by the President and, with the

approval of the National Assembly appointed by the President' This Article should be read in the

spirit of the National and Reconciliation Accord wtrich is an intqgral part of the constitution and

which requires consultation between the two Principals in order to ensure harmony.

Further more if the said nomination were to succeed, this action would contravene t'he

constitutional requirement as per Article 250(4), which states that 'appointments to commissions

and independent offices shall take into account the national values mentioned in Article 10' and

the principle that the composition of the commissions and offices taken as a whole, shall reflect

the regional and ethnic diversity of the people of Kenya'will be violated because the chair of

Revenue Allocation Commission is from the same reglon

of the proposed Controller of Budget'

and same ethnic community as that

Further it is important to note that in making public appointments the process must meet the

values enshrined in Article 10 of the constitution of Kenya, there must be transparency, social

justice inclusiveness, non discrimination among other values and this entails that all citizens

must be allowed to participate and in essence therefore appointments to public offices cannot

be done only by the two Principals without giving every Kenyan the opportunity of applying for

these public ofiices.
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It is further impodant to note that appointments to commissions which are public offices as a

whole must adhere as per the requirements of the Constitution Article 232 (h) which demands

representation of Kenya's diverse communitles, regional and ettrnic balance which also inctudes

religious balance.

lf this action of the President is accepted, it will set a very dangerous precedent because

nothing will stop the current or any future Presidents from duplicating his/her actions in the

appointment of other constitutional and independent offlces including that of the Independent

Electoral and Boundaries Commission. This would have serious impact on the credibility of the

2012 elections, just like it did with the urlilateral appointments of the defunct Electoral

Commission of Kenya that blatantly disregarded the recommendations of the lnter-Parties

Parliamentary Group (IPPG). A discredited judiciary and election commission were principle

contributoc to the 2007 chaos.

It is our submission that the process is flawed beyond repair and it needs to be restarteC afresh

and must conform with the other critical constitutional requirements relating to transparency,

citizen participation, gender, regional and ethnic balance.

We must not allow Kenyans to.be.dragged along the same path of irnpunity, disregard of the

opinion of Wananchi and unconstitutional approach to critical national issues.

We thank the Committee for giving us the opportunity to contribute and to hear us on matters

affecting our beloved country.

Signed Abdullahi Ab
Chairman

NATIONAL MilJSLIM LEADERS FORUM
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llth February 2011

Hon Chris Okemo,

Chairmen,
/

Parliamentary Commiftee on Trade, Fiaance and Planning

Nstional Assem bly, Parliament Buildings

Nairobi.

Dear Sir,

RE: PRESIDENTIAI APPOINTMENTS TO VARIOUS CONSTITUTIONAL OFFICES

we, The Institute of certrfied Public Accountants of Kenya, have followed keenl1,, the events

surrounding the nomination by the President to various constttutional offices: that of the Chief

Justice of the Republic of Kenya, the Attorney General, the Director of Public Prosecutions and

the Conholler of Budget

We wish to reiterate the need to respect the New Constitutron that was overwhelmingly and

enthusiastically voted for by the people of Kenya. To ensure that the Institutions created by the

constitution sen,e the purpose for whch they'were intended rt is important thar their

establishment and any appointments to them is done through a process that is inclusive and rs

accepted by all Kenyaas. This wrll give these Institutrons credibilitl, and allow them to fi:nction

properly.

Page 1 of 3
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Appoi-nfments to Constifutionel Offi ces

It is our considered view that the appointnent should be undertaken in accordance urth
constitution, both in the spirit and to the letter. The process of appointment of all holders of
public oftlces must be ir a transparent and accountable manner, provid.ing equal opporhrnities to
aJI Kenyans with the requisite competence to occupy these positions. Indeed one of the values
espoused in the constitution is transparency and this must be respected. we propole that such
positions should be advertised so as to allow Kenyans to express their interest and provide a
wider pool ofprofessionals to select from.

The speaker of the National Assembry by his nrring on Thursday, 3'd February 20r r, indeed
provided the two Principals with aa oppornrnity to redeem the we wish to categoncally state that
in as much as we do not cast any aspersions at the character or personalities of the presidential
appointees process and image of their offices. \\/e urge president Kibaki and prime Miruster
Raila odinga to address the current stalemate and in doing so distance themselves from arv form
of political machinations and offer much needed readership at this criticar point in time.

Controller of Budget

while we respect and do not in any way cast aspersions on the character and personalrty of the
proposed appointee to the of6ce of the controller of Budge! we wish to point out that the
nominations criteriou ser out in section 22g (2) prescribes that to qualify to be nominated by the
President, one needed to have accumurated ten (r0) experience in auditing pubric finance
management By extension therefore this Section alludes to the fact that the Controller ofBudget
should ideally be a professional accountant who has undertaken extensive auditing as well as has
knou4edge of public finaace management. The rore of managing expend.iture release is
traditionally an accounting f.rnction and as such we ieLommend that the public sector adopts the
same practice aad ensure that the Controller ofBudget is an qualified accountant.

The constitutron fl*ther en'isaged the office of controlrer of Budget as being key rn fighting
comrption and ensuring greater transparenc)/ ard accountability in Govemment spending. It is
therefore fitting that the controller of Budget should be a member of a professional body t1,,at has
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a Code of Ethics for its members and has a robust disciplinary process to enforce adherence to its

ethical values. Such a professional body also prescribes standards of practice and professional

work that guide its members so as b ensure that their work is up to standard and serves the

public interest.

It is for this reason we propose that the Conholler of Budget and iadeed all offrced that deals

with accounting and auditing matters such as the Auditor General should be held by professional

accountants who are members of the lnstitute. The nomination and appointrnent of a professional

to this crifical ofEce with i:rtroduce professionalism within the management of public finances.

It is only in this way that the process will hfi,e the cred"ibility it deserves.

Yours faithfrlly,

Michael M. Itote,
Chairman,

The Institute of CertiJied Public Accountants of Kenya QCPAK) is the professional organization
for Certified Public Accountants in Kenya established in 1978 by the A'cciuntants Act,"CAp 531.
since then, IGPAK has been dedicated to development and regulation of the accountancy
profession in Kenya so as to enhance its contribution and that of its mimbers to national
economic groyrth and development.
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*ACTIITG TOGETHER FOR KEtrTYA'

AGREEMENT ON THE PRINCIPLES OF

PARTI{ERSHIP OF THE COALITION

GO\IERNMENT'

Preemble:

The crisis triggered by the 2oo7 disputed presidential elections has brought to

the surface deep-seated and long-(tanding divisions within Kenyan society. If

left unaddressed, these divisions threaten the very existence of Kenya as a

uniired country. The Kenyan people are now looking to their ieaders to ensure

that their country will not be lost

Given the current situation, neither side can realistically govem the country

s.ithout the other. There must be real power-sharing to move the country

forward and begin the heaJing and reconci-iiation process.

with this agreement, we are stepping forward together, as politica-l leaders, to

overcome the current crisis and to set the country on a new path. As partners

in a coalilion government, we commit ourselves to work together in good faith

as true partners, through constant consultation and wiilingness to

compromise.

This agreement is designed to create an environment conducive to such a

partnership and to build mutual trust and confidence. It is not about creatmg

positions that reward individuals. It seeks to enable Kenya's politrcal leaders to

look beyond partisan considerations with a view to promoting the greater

interests of the nation as a whole. It provides the means to implement a

coherent and far reaching reform agenda, to address the fundamental root

causes of recurrent conflict, and to create a better, more secure, more

prosperous Kenya for all.
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To resolve the political crisis, and in the spirit of coalition and partnership we

have agreed to enact the Nationa-I Accord al]d Reconciliation Act, 2008, whose

provisions have been agreed upon in their entirety by the parties hereto and a

draft copy thereof is appended hereto.

Its key points are

There will be a Prime Minster of the Government of Kenya, with authority

to co-ordinate and supervise the execution of the functions and affairs of

the Government of KenYa. /

The Prime Minister wilt be aI elected member of the National Assembly

and the parliamentary leader of tJ:e largest palty in the Nationa]

Assembiy, or of a coatition, if the largest party does not command a

majority.

Each member of tl:e coalition shall nominate one person from the

National Assembly to be appointed a Deputy Prime Minster'

The cabinet will consist of the President, the Vice President, the Prime

Minister, the two Deputy Prime Ministers and the other Ministers. The

removal of any Minister of the coalition wrlI be subject to consultation

and concurrence in writing by the leaders.

The Prime Minister and Deputy Prime Ministers can oniy be removed if

the National Assembly passes a motion of no confidence with a majority

vote.

The composition of the coalition government will at ali times take into

account the principie of portfolio balance and will reflect their relative

parliamentary strength.
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The coalition will be dissolved if the Tenth Parliament is dissolved, or if

the parlies agree in writing; or if one coalition Partner withdraws from

the coa,Lition.

The National Accord and Reconciliation Act shall be entrenched in the

Constitution.

Having agreed on the critical issues above, we will now take this process to

Parliament. It will be convened at t]le earliest moment to enact these

agreements. This will be in the forn] of an Act of Parliament and the necessary

amendment to the Constitution.

We believe by these steps we can together in the spirit of partnership bring

peace and prosperity back to the people of Kenya who so richiy deserve it'

Agreed this date 28 February, 2008.

H. E. President Mwai Kibaki

Government/Parry of National Unity

Hon. Raila Odinga

Orange Democratic Movement

Witnessed By:

H.E. President Jakaya Kikwete

President of the United Republic of

Tanzania and Chairman of the African Union

H.E. Koli A Annan

Chairman of the Palel of

Eminent Africaa Personalities"
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MINUTES OF THE FOURTH SITTING OF THE DEPARTMENTAL
COMMITTEE (FI ON FINAI{CE, PLAI{NING AIYD TRADE HELD ON
MoNDAy /E rpgRu*ny 2oLL, tN CoMMITTEE RooM No. 7, MArN
PARLIAMENT BTIILDTNG AT 2.3O P.M.

PRESENT:

Hon. Chrysantl:us Okemo, EGH, M.P. - (Chairman)

Hon. (Prof.) Philip Kaloki, M.P. - (Vice Chairman)

Hon. Musikari Kombo, M.P.

Hon. Lucas Chepkitony, M.P.

Hon. Ntoitha MMithiaru, MP

Hon. Ahmed Sha.keel Shabbir, M.P. /
Hon. Nelson Gaichuhie, MP

Hon. Nkoidila Ole I-ankas, M.P.

Hon. Jakoyo Midiwo, MGH, M.P.

Hon. Sammy Mwaita, M.P.

Hon. Lenny M. Kivuti, M.P.

IN ATTEIYDANCE:

Hon. Martin Ogindo, MP

Hon. Fred Outa, MP

KET{YA NATIONAL ASSEMBLY

Patrick Gichohi

Consolata Munga

Jeremiah Nyengenye

Florence Atenyo-Abonyo -

Abdullahi Ali Aden

Rose Mudibo

Cierk of the Nationa-i Assembly

Deputy Director, Committee Services

Principal Legal Counsel

First Clerk Assistant/ Committee Secretary

Third Clerk Assistant

Committee Secretary

MIN. NO. 72t20tt PR,OCEDURE FOR EXECUTING THE TASX REFERRED TO

THE COMMITTEE ON THE NOMINATION PROCESS

1. The Committee resolved to consider a1i aspects of the

proposed nomination, including compiiance with the

constitution and all relevant enabling and incidental laws.



2. In executing the task referred to it by the Spealer, the

Committee resolved to:-

(il Deliberate in the matter in the following sequence:-

(a) Consider tJ:e constitutionality of the nomination

Process;

(b) Consider the suitability of the proposed

nominee; and

(c) Make recommendations.

(ii) Adopt the two (2) letters received from both the

Oflice of His Excellency the President and the Rt.
//

Hon. Prime Minister as reference materials.

(iii) Issue a press conference to invite thq public to
submit written memorandum on the subject matter

to ensure inclusiveness and public participation.

(iv) Invite the following persons/institutions to appraise

the Committee on the subject matter:-

. Representatives of both the office His Excellency

. the President and Rt. Hon. Prime Minister

regarding the letters from the two offices'

. Attorney General;

. Minister for Justice & Constitutional Affairs;

r Commission on the Implementation of the

Constitution;

o Judicial Service Commission;

. Law Society of Kenya;

. Internationa-l Commission of Jurists (K);

. National Council of Churches; and

. Muslims
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Mril. ilo. l3l207t HIGH CO

MIN. NO. L4l20tl ADJOI'RNMENT

Date

The Committee was informed that there is the doctrine of

separation of powers and that the Ruling of the High Court

on 3!d Pebruary, 2Ol7 declaring the nominations

unconstitutional does not prevent the Committee from

discharging its mandate. Furthermore, the Court itself

acknowledged that Parliament could not be stopped from

discharging its constitutional functjons.

RT'LTNG

The Chairmal adjourned the meeting at thirty minutes past

Eleven O'cloc(until Monday 7tt'February at 2.30 p.m.

Sigaed..

7 8p.tl.
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MINUTE-S OF' THE FIFTH SITTING OF THE DEPARTMENTAL
CoMMITTEE (F) ON FINAI{CE, PLAI{NING Ar{D TRADE HELD ON

TIIESDAY Srrr FEBRUARY 2OLL, rN COMMTTTEE ROOM NO. 7, MAIN
PARLIAMENT BIIILDING AT 1O.OO A.M.

PRESENT

Chrysanthus Okemo, EGH, M.P. - (Chairmanl

(Prof.) Philip Kaloki, M.P. - (Vice Chairman)

Musikari Kombo, M.P.

Lucas Chepkitony, M.P.

Ntoitha MMithiaru, MP

Ahmed Shakeel Shabbir, M.P. /

Nelson Gaichuhie, MP

Nkoidila Ole Lankas, M.P.

Jakoyo Midiwo, MGH, M.P.

Sammy Mwaita, M.P.

knny M. Kivuti, M.P.

IN ATTENDANCE:

Hon. MarLin Ogindo, MP

Hon. Fred Outa, MP

INTERNATIONAL COMMISSIONON WRISTS (KI- IGJ

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Priscilla Nyokabi

Chris Gikari

Esly Sainna

Anne Nderi

Council Member, ICJ-K

Programme Officer

Programme Officer

Programme Officer

OFFICE OF THE PRESIDENT

Amb. Francis Muthaura, EGH - Permanent Secretary/ Secretary to the Cabinet and

Head of Public Service

Prof. Nick Wanjohi, CBS - Private Secretary to the President

Prof. Kibutha Kibwana, EGH - Advisor, Constitutional Review

Mr. Kennedy Kihara, EBS - Secretary/ Liaison, Parliament and Commrssions



XENYA NATIONAJ, ASSEMBLY

Anthony Njoroge

Samuel Karura

Florence Atenyo-Abonyo -

Legal Counsel

Legal Counsel

First Clerk Assistant/ Committee Secretary

MIN. NO. 15/2011 SUBMISSION tsY THE ICJ

The ICJ informed the Committee that:-

(i) Article 165(3)(d)(i) gives the High Court exciusive

jurisdiction to hear any question regarding the

interpretation of the Constitution. The Article further

specifies that such interpretation includes the

determination of whether anything said to be done

under the authority of the constitution is

constitutional or not.

(ii) A petition frled in the High Court to determine the

constitutionality of the nomination process by the H.E.

the President for the constitutional offices of the Chief

Justice, the Attorney General, tlee Director of Public

Prosecution and tlle Controller of Budget was heard

. and determined on 3'd February 20 I 1, that the

nominations were unconstitulional and that the

nominees should therefore not be processed for their

proposed offices.

(iii) In the light of its assurance to the Internationa-l

Community of its intent to prosecute perpetrators of

post-election violence, the government is revamping

the Judiciary. Therefore, it would be important to

respect the decisions of the Judiciary, otherwise such

re\ramping would be superficial aIId it cannot be ruled

out if post election violence perpetrators \Mould aiso

not respect the court decisions as aggrieved parties.
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MlJ\ . NO. 16120 1I TINCOT{STITUTIONALTTT OF' THE ITOMINArION ESS

The ICJ informed the Committee that:-
(i) Clause 29 of the Sixth Schedule require H.E. the

President to consuit with the Rt. Hon. Prime Minister
in making any appointment to new constitutional

offices or those that fall vacant. Therefore, the

nominatlon of tlee Attorney General, the Director of
Public Prosecution and the Controller of Budget legally

require a consultative process between the two

Principals

(ii) Consultafion in various case laws and jurisdrction has

been accepted as, "such decdslons sha.ll requlre the
concutrence ol such other Junctionary; prodded
thcrt if such functlonary is a bodg of persofts, it
shall express lts concurrence l.n accord.a:nce wlth
Its oun decislon m.a.klng process',

(iii) Under the National Accord and Reconciiiation Act, the

two Principals are equal partners in the governance of

ttre country and the new constitution a-lso takes

cognizance of this. Therefore, the assertions by the Rt.

Hon. Prime Minister that he was not consulted are

grave and should be venlilated prior to nominees for

such process being accepted.

(i") Articles 69, 118, 196, and 2Ol of the Consritution

provide for pubiic parLicipation in governErnce.

Therefore, H.E. the President violated the Conslitulion

by excluding public participation. The pubhc ought to

have been informed of every step of the nomination

process as conslitutiona-l offices cannot be legally filled

behind closed doors and still be in compiiance with

these provisions.
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MIN, NO. L7 I2OIL ICJ RECOMMENDATIO t[ ON THE NOMINATION PROCESS

In view of the foregoing, the ICJ recommended to the

Committee the following: -

(i) To declare tlte nomination Process unconstitutional in

solidarity with the High Court and render the process

back to H.E. the President and the Rt. Hon. Prime

Minister for proper nomination in accordalce with the

Constirution.

(ii) That the nomination process of the Chief Justice,

Attorney General, Director of Pubiic Prosecution and

Controltrer of Budget should be competilive,

transparent and accountable. Therefore, these

conslitutional offices shouid be advertised, shortlisted

and nominated publicly.

MIN. NO. 18 2OIL SUBMISSION BY THE PERMANENT SECRETARY

SECREATARY TO TIIE CABINET AND HEAD OF PUBLIC

SERVICE

He informed the Committee that the consultative meetings

between H.E. the President and the Rt. Hon. Prime Minister

on the nomination process took place as follows:-

6th Januarv. 201 1

The agenda on consultations between H.E the President and

the Rt. Hon. Prime Minister had the following items:-

1. Fast tracking of appoinlments necessa{r for the

establishment of a loca-l mechanism for the trial of post-

election violence suspects.

. Gazelte Notice advertising the post of Director of

Public Prosecutions.

, Identilicalion of a nomination for the post of Chief

Justice.
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. Deputy u}.^:l Justice to be recommended by the .

Judicial Service Commrssion which is already in place.

2. Advertisement for the post of Controller of Budget.

. Gazette Notice

3. Renewa,l of contract for the Director General, NSIS

. Being recommended for renewa] to ensure continuity.

4. To attend to urgent legisiation, vet and approve

nominations of persons to frII state offices.

(i) The Minutes on Agenda items I an 2 of the Meeting

of 6e January, 2011 states that:-

(a) Th6 two Principals considered fast tracking of

appointments necessary for the establishment a

local mechanism for the tria-I of post-election

violence suspects and the nominations were:-

o Chief Justice

o Director of Public Prosecutions

. Controller of Budget

. Deputy Chief Jushce

(b) The two principals agreed that t}le nomination of

the Deputy Chief Justice be done through the

Judicial Service Commission while the others

were to be done directly by the Principals

through consuitations as provided for in the

Constitution.

(c) The Technical Team was authorised to facilitate

idenlifrcation of the persons through

consultations.

(ii) The Committee was further informed that:-

(a) The two Principals disagreed with the proposal by

tl.e Technical Team to advertise for the positions

and on the basis of legal advice received from Prof.
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Kivutha I{r owana, agreed not to adveit-ise for t}re

positions but to consult in accordance with the

Constitution and agree on the names.

(b) The Ministry of Finance was requested but did not

submit nominees for the posilion of Controller of

Budget and Mr. William Kirwa was settled on from

the list of applicants for the position of Chairperson

of the Commission on Revenue Allocation. The

National Security Intelligence Service also gave a

clean report on Mr. Kirwa to the Head of Public

Serrrice verbally.

(i0 274 Jan 2011

1, Item 5 on the proposed agenda was constitutional

appointments of:- Chief Justice, Deputy Chief Justice

Director of Prosecutions, Attorney General, and Controlier

of Budget.

2. The Minutes on Agenda item 5 on consultations between

the Office of the President and t]le Rt. Hon. Prime

Minister states that:-

(i) H.E. the President presented a list of the following

persons which had been compiied out of

consultaLions between the 2 Pnncipals for

appointments to various positions.
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POSITION CURRENT
POSITION

Chief Justice Justice Paul Kihara Kariuki High Court Judge Kiambu

Deputy Chief Justice Justice Hannah Okrvengu High Court Judge Homa Bay

Attorney Genera-l Mr. Fred Oiiambo Private practice

Director of Pubhc
Prosecutions

Mr. Kioko Kirukumi Private Practice

Controller of Budget Mr. William Kirwa
MD, Agricultural
Dev. Corporation

Kenya Anti-
corruption
Commission

Prof. PLO Lumumba Director, KACC

PROPOSEI] PERS\-.TI F-OR
NOMINATION

COUNTY

(ii) The PrincipaJs referred the list after consultations to the

Technical Team comprising: Amb Francis Mathuara, Dr.

Mohammed Isahakhia, Prof. Nick Wanjohi, and Mr. Caroli

Omondi to scrutinize and prepare a harmonized posrtion.

(iii) H.E. the President indicated that he needed to make the

nominations by the following day before his departure for the

AU meeting in Addis Ababa and therefore the Technical

Team was directed by the Principals to present a harmonized

Iist later in the aJternoon.

(i") The Technica-l Team met to harmonize the list and agreed on

all the names except for the proposaJs for Chief Justice. The

Technical Team agreed to forward separately to the

Principals the following three names for the position of Chief

Justice with request that the Principals assist in selecting

one narne for nomination.

. Juslice Paul Kihara

. Justice Riaga Omolo

. Juslice Magal Visram
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(iii) 7tr, Februarv. 2o11

The proposed Agenda included the following items:-

r Review of the nomination to fill constitutiona-l offices.

o Review of govemment approach in localizing the ICC.

t

The press statement issued by the Presidential Press Unit

aJter the meeting stated that, the two Principals agreed to

respect the on-going parliamentary Process and its outcome

on the issue of the nominations currently under

consideralion by Parliament.

MrN. NO. L9l207,- SUBMISSION BY PROF. KIBUTHA T(IBWANA ON THE

NOMINATION OF CONTROLLER OF BI'DGET

He presented a written submission and informed the

Committee that:-

(i) The nomination of the Controller of Budget is provided

for by Article 228(ll of the Constitutions which states

that, there sha-ll be a Controller of Budget who shall be

nominated by the President and with the approval of

the National Assembly, appointed by the President.

(iil It is the President's constitutiona-l duty to nominate

the person qualified to be eventually appointed to be

Controller of Budget.

fiii) Under Section 29(2\ of the Sixth Schedule, the

President is required, subject to the Nalional Accord

and Reconciliation Act, to consult the Rt. Hon. Pnme

Minister on the name that the President proposes as

Controiler of Budget.

(iv) Article 259(i 1) describes, inter alia, the meaning of

consultatron but it should be noted that consultation

does not mean concurrence as the va]ue of

consultations is to help the President access any vital

informaLion regarding any nominee before his ultimate
8



decision on the suitability.

(u) Kenya's unique position in which the Rt. Hon. prime

Mrnister will be in existence until the next Genera]

Election requires that, H.E. the President must consult

with the Prime Minister before he makes arty

nomination to an office requiring National Assembly

approval.

(vi) If the H.E. the President refused to consult the Rt.

Hon. Prime Minister where consultation is required,

then the,purported nomination by H.E. the President

is nr:-11 and void.

(vri) When the President presents narnes to the Speal<er of

Nationa-l Assembly under his hand in which the

President confirms that consuitations have taken

place, it is not the duty of the Speaker to question the

President's action. Any dissatisfied party can cha-llenge

the matter in any appropriate lega-l fora.

MrN. NO. 20l20tt ADJOURNMENT

The Chairman adjourned the meeting at thirly minutes past

Two O'clock until this aJternoon at 3.00 p.m.

Signed
an)

Date 7 ktt.
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MII{UTES OF TTIE SIXTH SITTING OF THE DEPARTMENTAL
COMMITTEE (F} ON FINAITCE, PLANMNG AND TRADE HELD ON

TUESDAY 8TH FEBRUARY 2011, IN COMMITTEE ROOM NO. 7' MAIN
PARLIAMENT BIIILDING AT 3.OO P.M.

-
PRESENT: 

I

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Chrysanthus Okemo, EGH, M.P. - (Chairman)

(Prof.) Philip Kaloki, M.P. - (Vice Chalrmanf

Musikari Kombo, M.P.

Lucas Chepkitony, M.P.

Ntoitha MMithiaru, MP

Ahmed Shakeel Shabbir, M.P. ,.

Nelson Gaichuhie, MP

Nkoidila Ole Lankas, M.P.

Jakoyo Midiwo, MGH, M.P.

Sammy Mwaita, M.P.

Lenny M. Kivuti, M.P.

IN ATTENDANCE:

Hon. John Mbadi, MP

oFFICE OF'THE RT. HON. PRTME MINISTER

Mr. Caroli Omondi

. Mr. Miguna Miguna

" Mr. Mugambi Imanyara -

KEI{YA NATIONAJ, ASSEMBLY

Anthony Njoroge

Samuei Karura

Florence Atenyo-Abonyo -

Chief of Staff

Head of Public Service

Constitutional Advisor

Legal Advisor

Legal Counsel

Legal Counsel

First Clerk Assistant/ Committee SecretarSr



MIN. I{O. 2t12 ott SUBMISSION BY MR. CAROLI OMONDI CHIEF OF STAFF .

OFFICE OF THE PRIME MTNISTER

Mr. Caroli Omondi informed the Committee that:-

1. Consuitative Meetinss

There are no minuted of tJ:e Meeting of 27t, January,

2011 between H.E the President and the Rt. Hon. Prime

Minister and no Minutes of the meetings between the two

Principais have been kept to best of his knowledge. This is

conlirmed by the two draJt agenda from both the two

offices which do not contain the items, "Adoplion of
Agenda" or ]Confirmation of the Minutes'.

2. Technical Committee on nomination

(i) The Principals had agreed that a Panel (Committee)

be established comprising representaLives of the

Office of the President, Office of the Prime Mrnister,

Law Reform Commission, Law Society of Kenya,

Judicial Service Commission and ttre h:bhc Service

Commission, to identify and recommend three (3)

candidates for each position to the Principals.

(ii) The Panel was to be consLituted and chaired by the

Head of Public Service/ Secretary to the Cabinet.

The Panel met for the first Lime and only time

during which the Head of Public Service invited the

President's Private Sectary to chair on his behalf.

(iii) The Panel comprising the President's Private

Secretary; Permanent Secretary, Ministry of

Justice & ConstitutionaL Affairs; Permanent

Secretary, Provincial Adminrstration and Internal

Security; Solicitor General; and the Chief of Staff,

Office of the Prime Minister, met only once to deal

with only preliminary aspect of the nominalion

2



matter. 'f i.e Panel discussed the criteria and

options for appointing a Chief Justice and agreed

that the key factors on criteria be seniority,

competence, integrity a:nd reform-mindedness.

(iu) The Committee agreed ttrat:-

(a) The new Chief Justice could be appointed from

the Commonwealth, both the Judiciary and the

private practice in Kenya but the Committee did

not discuss any nominee to the posilion of the

Chief Justice.

@1 f(e .luaiciary would be invited to provide a list

of the serving Judges so as to establish ttreir

seniorit5r.

(c) Candidates for the position of the Director of

Prosecutions would be identified from private

practice, prosecution service and from the

Judiciary. While various members mentioned

various narnes of prominent crimina-l law

practitioners, there was no discussion on the

suitability of any nominees.

(v) The Committee did not discuss the position of the

Attorney General and did not also discuss the

posilion of Controller of Budget, as there was no

representative from the Treasury present at the

meeLing.

(vi) There are no minutes of the meeting of the

Committee and the Committee has not met again

aJter its first and only meeting. The Committee did

not produce any joint report and never reported

back to the two Principals.

3



MIN. NO. 22t20tt THE NATIONAL ACCORI) t6 RECONCILHTION ACT AND'

THE NOMINATION PROCF,SS

Mr. Caroli Omondi informed t]le Committee that:-

i. CONSULTATIONS

(i) Appointments under tl:e Constitution are subject to

the National Accord & Reconciliation Act, which is
premised on "real power-sharing", "consultations' and

willingness to compromise. Real power-shanng

connotes equality arrd parity in making the

appointments.

(ii) Appointrrrents are subject to the provisions of ttre
Nationa-l Accord which established the Grand Coalition

government based on shared power. Consequentiy,

any nomination must be made jointly by both coalition

partners.

(iii) Consultations within the framework of tl.e National

Accord therefore rnean "compromlse' between the

Principals as t.I:re basis of any decisions on a matter

rrnder consideration.

(i") Consuitations require that the parties consulting offer

each other sufficient opportunity to exchange views;

share sufficient information available on each nominee

on the basis of full disclosure of accurate information;

act reasonably and must be free and frank in
exchanging views.

(v) Consultation must be undertaken when the proposals

are still in their formative stages without aly fixed

views all ttrrough to the end and consultation must not

be treated "perfunctor- g" or as a mere formality.

4



(vi) Consuitation must be practical an:.d conducted within

a time period sufficient for views to be exchanged fulIy

and matters thoroughly interrogated. The timeframe

depends on the seriousness of the matter and urgency

is no subsLitute to sufficient time for practical

consultations.

2.NATIONAL VALUES AND PRINCIPLES

(i) The nominations breached the constitutional

requirements of regional balance and gender parity as

no womar was nominated.

(ii) The noininee of the office of ttre Attorney Genera-I, if
accepted, will put majority of a-11 the senior positions

within State La'a. Office under one ethnic group

(iii) The nominee for the position of Director of Public

Prosecutions, if accepted, will undermine the

independence of the Prosecution Service in
prosecuting pending cases of grand corruption in

which the nominee has been defence counsel.

MrN. NO. 23120L1 REACTIONS ON THE STATEMENT BY THE VICE

PRESIDEIT IN PARLIAMENT ON IST FEtsRUARY 2011

Mr. Omondi Caroli made the following reactions to the

Statement by the Vice President in Parliament on the

consultative process between H.E. the President and the Rt.

Hon. Prime Minister regarding the nominaLion matter:-

1. Technical Team

There was only one Technicai Team which held only one

meeting and therefore there were no " Technical meetings"

or " Technical Teams" as alluded to by the Vice President.

5



2. Foreien Chief Justice

The Prime Minister did not express the view that we

should have a foreign Chief Justice as alluded to by the

Vice President, but oniy suggested that a transitional

Chief Justice be appointed from the Commonwedth of a

fixed non-renewable term of three (3) years for the

following reasons:-

(i) That is \r'as important to get a new Chief Justice

from a functioning Judiciary as such Chief Justice

would be able to identify the shortcomings of our

Judiciary and offer best international practices in

reforming our Judiciary.

(ii) That a Commonwealth Chief Justice would bring

the credibility needed in establishing a local

mechanism to dea-l with post-election violence

matters and to negotiate with ICC, a referra.l of the

pending cases.

(iii) That such Chief Justice would not be seen as bias

, or partisan or beholden to arry interest in the

country.

(i") That the transition period would allow the country

to assess newly appornted or promoted Judges and

identify a suitable successor.

(") That a local candidate appointed from outside the

Judiciary was likely to experience resistance within

the Judiciary and thus undermine the reform

process.

(vi) That the current serving Judges had not been

vetted as required by new Constrtution and were

therefore ineligible for appointment.

6



3. Justice Riaga Omolo as the Prime Minister's oreference

The Prime Minister did not at anytime propose or insist

on the choice of Justice Omolo as aliuded to by the Vice

President, but the Hon. Judge is ranked as the senior

most Judge after the Chief Justice. It is in this respect

that his narne carne under consideration in addition to

having been vetted by the National Assembly as a Member

of the Judicial Service Commission.

4. Mr. Fred Oiiambo

That Mr. Fred Ojiambo was replaced by Prof. Githu

Muigai beCause the former did not have higher post-

graduate qualification is incorrect because this was not a

consideralion before the Technical Committee.

5. Prime Minister's trio to Addis Ababa

The Rt. Hon. Prime Minister left for Addis Ababa on 28s

January 2011, and the trip was known to both Amb.

Francis Muthaura and Prof. Nick Wanjohi well in advance

as it was discussed in the meeting of 27th January, 2011

under the agenda on the AU's Peace and Security

Council. The clearance of the plane that would transport

the Rt. Hon. Prime Minister to Addis Ababa was also

discussed during the meeting.

6. Finalization of the consultations on nomination

(i) The matter had not been finalized as at 27s

January, 2011 as stated by the Vice President and

further consuitations were planned by the parties

but the parties did not agree that Fridal, !3*r

Januar5r, 20 1 I would be the final date for the

consultations.

7



(ii) Tnere was no agreement that the Prime Minster

would be consuited on phone while in Addis Ababa.

Indeed the Prime Minister had proposed in writing

that the consultations would be held face to face

the following week vide the letter dated 27e

January, 2Ol7 to Amb. Francis Muthaura.

(7) Prooosal to nomina ted Justice Visram

The proposal to nominate Justice Visram to the

positron of Chief Justice was never communicated to

the Prime Minister as a-lluded to by the Vice President

and the proposal was not discussed by the Technical

Team.

(8) State House Comptroller hone call to Mr. Omondi

(i) The Comptroiler called his phone at around 6.30

p.m. and informed him that H. E the President

had wished to talk to the Rt. Hon. Prime

Minister but did not divulge tJ:e subject matter.

Iii) The Prime Mimster was at time attending the

AU"s Peace ard Security Council Meeting with

the other Heads of State and Government that

started at 4.00 p.m. and ended around 11.00

p.m, in the night.

(iii) No aide was a-llowed into the meeting and he

only had the opportunity to rnform the Prime

Minister at 11.30 p.m. while back at the Hotel

that the Comptroller had called and informed

him that H.E. the President had wished to talk

to the Rt. Hon. Prime Minister but he was not

aware of the subject matter.

8



MIN. No.24l20tt SITBMISSION

(i") The Prin.e Minister only learned from the media

during refreshment break that the nominations

had been made for these Positions.

BY MR. MIGIINA 6E MR. MUGAMBI

1. Mr. Miguna informed the Committee that:-

(i) It is not true that it is the President's constitutional

duty to nominate the person qualihed to be

eventually appointed to be tle Controller as stated

by Prof. Kibutha Kibwana under item No. 3 of his

submission, without taking cognizance of the

National Accord & Reconciliation Act.

(ii) The instructions from the two Principals to the

Technica-l Committee to submit three (3) names for

each position was not complied with.

(iiil The legal opinion for the government on the

nomination process of the Controller of Budget

should have only been sought from the Attomey

Genera-l as principal legal advisor to the

government and not Prof. Kivutha Kibwana.

(i") The nomination process was unconstitutional and

therefore null and void as confirmed by Prof.

Kibutha Kibwana in his submission under rtem No.

14, as the position if the President refused to

consult the Prime Minister where consultation is

required.

2. Mr. Mugambi informed the Committee that:-

(il The nomination process was unconstitutional ald
the letter and the spirit of the Constitution should

be respected in the nomination process. Both

Article 27(3) on equality for men and women; and

9



Article 2718j

respected.

on ;':nder balance should be.

(ii) The subject letter foru,arding the norninees to the

National Assemblv from tfre Ofhce of the Presidentt-
was not under the hand of H.E. the President as

provided for in the Constitution but was sigred by

Amb. Francis Muthaura not for or on behalf of H.E.

the President.

MTN, NO. 25I2O1I ADJOIJRNMENT

The Chairman adjourned tJre meeting at Six O'clock until
Wednesday 9m February, 2O7l at 10.00 a.m.

Signed
airEar)

Date )- R-,a.tl
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MINUTES OF TI{E SE\IENTH SITTING OF THE DEPARTMENTAf,
COMMITTEE (I.} ON FINAI{CE, PLAIYNING AND TRADE HELD ON
WEDNESDAY 9rE FEBRUARY 20I-I-, rN COMMTTEE ROOM NO. 7,
ITIAIN PARLIAryIENT BIITLDING AT 1O.OO A.M.

PRESENT3

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Chrysanttrus Okemo, EGH, M.P. - (Chairman|

(Prof.) Philip Kaloki, M.P. - (Vice Chairmanf

Musikari Kombo, M.P.

Lucas Chepkitony, M.P.

Ntoitha MMithiaru, MP

Ahmed Shakeel Shabbir, M.P. /
Nelson Gaichuhie, MP

Nkoidiia Ole Lankas, M.P.

Jakoyo Midiwo, MGH, M.P.

Lenny M. Kirrrti, M.P.

Hon. Sammy Mwaita, M.P.

IN ATTENDANCE:

COMMISSION F.OR THE IMPLEMENTATION OF THE CONSTITUTION cIcI

Mr. Charies Nyachae

Dr. Elizabeth Muli

Prof. Peter Wanyande

Mr. Kamotho Waiganjo

Mr. Kibaya Laibuta

Dr. Florence Omosa

Ms Catherine Muma

Mr. Philemon Mwaisaka

LAW SOCIETY OF KEIfYA

Marykaren Krgen

DonaId Kipkorir

Alfred Opiyo Chieng'

Chairman

Vice Chairperson

Commissioner

Deputy Secretary

Council Member



FIDA KEITYA

Claris Ogangah

Christine Kungu

Deputy Director

Legal Counsel

NEITYA NATIONAL ASSEMBLY

Anthony Njoroge

Samuel Karura

Florence Atenyo-Abonyo -

Abdullahi Aden

Legal Counsel

Legal Counsel

First Clerk Assistant/ Committee Secretar5r

Third Clerk Assistant

MTN. NO. 26120II SUBMISSION BY THE COMMISSION FOR THE

TMPLEMENTATION OF THE CONSTTTUTION tclcl
The CIC presented a written submission (Annex. 10) and

informed tl:e Committee that:-

1. The mandate of CIC as contained in Article 249 (Il of the

Constitution is to:-

(i) Protect the sovereignty of the people;

(ii) Secure the observance by a-11 state organs of

democratic va-lues ald principles inciuding those

articuiated in Article 10 and Chapter 6 of the

ConsLitution particularly with respect for the rule of

1aw, participation of the people, integrity, good

governance, transparency and accountability; and

(iii) Promoteconstitutiona.lism.

2. CIC is mandated to work with each constitutional

commission (of which the Judicia.l Service of Commission

is one) to ensure that the letter and spirit of the

constitution is respected in the appointment.

MIN. NO.27 l20tt APFOINTMENT OF THE CHIEF JUSTICE

The CIC informed the Committee that:-

(i) Arlicle 166(1) (a) provides for the appointment of the

Chief Justice while Sections 24(21 and 29(2) of the
2



Sixth Schedule reinforces this provision that the

appointment wil1 be subject to tJle Nationa-l Accord and

ReconciliaLion Act, and after consultation with Rt.

Hon. Prime Minister and with the approval of tJ..e

National AssemblY.

(ri) The three provisions should be read together in dealing

urith the appointment of the Chief justice based on the

following:-

(a) ArLicie 166 is not suspended under Section 2 of tJ.e

Sixth Schedule.

(b) Article 24(21 whiclt deals with e appointment of ttre

first Chief Justice under the Constitulion does not

expressly excluded the Application of Article 166.

(c) The Judicial Service Commission is already

established and is operationa-l and one of its

primary roles is to recommend persons to be

appointed as Chief Justice.

(iii) Article 1 66( 1) contemPlates that the appointment of

the Chief Justice sha-ll be a shared responsibility

among the three arms of the government and in
carrying out the mandate of appointment prior to the

first elections; the President shall consrllt the Rt. Hon.

Prime Minister.

(iv) The letter and the spirit of the Constitution should be

followed in the implementation of the Constitution arrd

with regard to the appointment of the Chief Justrce,

the provision in Article i66 and read together with

Sections 24 and 29 of the Sixth Schedule require

that:-

(a) The process should commence with

recommendations by the Judicial Service

3



i- cr,.rmrssion to H.E. the President who in turn.
should consult the Rt. Hon. Prime Mmster, after

which the President forwards the name of the

nominee to National Assembly for approval.

(b) The role of the Judicial Service Commission in the

appointment of the Chief Justice should be

respected and the Commission allowed to
undertake the function reserved to it by the

Constitution.

MIN. NO, 2AI2OII THE APPOINTMENT OF TEIE ATTORNEY GENERAL

DIRECTOR OF PUBLIC PROSECUTIONS AND

CONTROLLER OF BUDGET

The CIC informed the Committee that:-

(il The provisions relating to the appointment of the three

constitutional offrces are set out in Articles 1 56, 157

and 228 of the Constitution respectively.

(ii) In the period before the first election, these Articles

must be read together with the provisions of Section
'29 of the Sixth Schedule which require H.E. the

President to consult t}re Rt. Hon. Prime Minister prior

to appointment, subject to the Nationa-l Accord and

Reconciliation Act. Therefore, the process of

appointment should reflect both the letter and the

spirit of the Constirudon.

MIN. NO. 29I2OII SI'BMISSION BY LAW SOCIETY OF I(ENYA AND FIDA-
KENYA ON THE NOMINATION PROCESS

FIDA Kenya considered the following issues with regard to

the nomination process:-

(i) Whether the letter and the spirit of the Constitution

was adhered to in the nomination process.
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(ii) Whether the nomination process accorded both men

and women equal treatment which includes right to

equal opportunities in poiitical, economic, cultura-l and

social spheres as envisaged under Article 27 of the
tconstitution.

(iii) The implicatiation of not having a transparent,

participatory, competitive process for constitutional

ofhce bearers and more specifically the current

nominations.

(iu) The historical backgror.:nd in respect to equality and

discrimination

(") The bearing of poiitical impasse in regard to the

implementation of the Constitution.

MIN. NO. SOI?OLL CONSTITUTIONALITY OF THE NOMINATION fO THE

OFFICE OF THE CONTROLLER OF BUDGET

FIDA

(0

Kenya informed the Committee that:-

The process of appointment is set out in Article 228 of

the Constitution but the Article must be read together

u,ith tlre provisions of Section 29 of the Sixth Schedule

of the Constitution which provides that the

appointment be made by H.E. the President subject to

the National Accord and Reconciliation Act, and after

consultation with the R. Hon. Prime Minister and with

approval of the Nationa.l Assembly.

(ii) The process of nomination was not inciusive and

therefore Article 129 and 13 1 (2) of the Constitution

were not upheld, favoured only men and discriminated

against v/omen. Therefore, approving the nominations

u'i11 not be in the spirit of the Constitution.
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(iii) Article 10 of the Conslhrtlon which sets out the

national values and principles were disregarded while

undertaking the nomination.

(iv) Arttcle 27 of the Constitution provides for equality and

freedom from discrimination but the nomination

process did not afford equal opporfunity to both men

and women.

(v) The nomination process was flawed even if a woman

was Ermong those four nominees because the process

was not oompetitive, transparent and participatory.

(vi) Any violation of the Constitution by any arm of the 
.,

Government will undermine the fundamentals of

constitutionalism in tJre country and continue to

destroy public confidence in the Executive, Judiciary

and the Legislature's ability to implementation of the

new Constitution.

!I

MIN. NO. 3II2O7L AD'OI'RIIIIEI{T
The Chairman adjourned the meeting at thirfy minutes past

Two O'clock until this afternoon at 3.00 p.m.

Sigaed.
t]'

Date )-o l(

)

6



MINUTBS OF THE EIGHTH SITTING OF THE DEPARTMENTAL
coMMrrTEE (Fl ON FINAr{CE, PLANNING Ar\iD TRADE HELD ON
WEDNF^SDAY 9TE FEBRUARY 2OII, IN COMIVITTEE ROOM NO. 7,
MAIN PARLIAMENT BTIILDING AT 3.OO P.M.

PRESENT:

Hon. Chrysanthus Okemo, EGH, M.P. - (Chairman|

Hon. (Prof.) Philip Ka-loki, M.P. - (Vice Cheirmenf

Hon. Lucas Chepkitony, M.P.

Hon. Ntoitha MMithiaru, MP

Hon. Ahmed Shakeel Shabbir, M.P.

Hon. Nelson Gaichuhie, MP ,
Hon. Nkoidila OIe Lankas, M.P.

Hon. Jalcoyo Midiwo, MGH, M.P.

Hon. Lenny M. Ifivuti, M.P.

ABSENT \IIITH APOLIGY

Hon. Musikari Kombo, M.P.

Hon. Sammy Mwaita, M.P.

IN ATTENDANCE:

NATIOI{AI MUSLIMS FORT'M (NAMLEFI

Abdullahi Abdi

Al Hajj Yusuf

Abubakar Said

Sa-lim Vayani

Chairman

Vice Chairman

Chief Executive

Secretarl, Genera-l

KENYA NATIONAL ASSEMBLY

Anthony Njoroge

Florence Atenyo-Abon1,o -

Abdullahi Aden

Legal Counsel

First Clerk Assistant/ Committee Secretar5r

Third Clerk Assistant

MIN. NO. 32l20tt SI'BMISSION BY NATIONAL MUSLIMS FORTIM INAMLEFI

NAMLEF submitted its position on the nomination to the

office of the Controller of Budget that:-



(1) H.E the President did not follow the constitutional

process in the appointment and that Arncle 228

should be read in the spirit of the National Accord &

Reconciliation Act which is an integral part of the

Constitution and which requires consultation between

the two Principals in order to ensure harmony.

(ii) The appointments are in contravention of Articie

250(4) which provides that the appointments to

commissions and independent offices shall take into

account the national values contained in Arlicle 10

and thc principle that the composition of the

commissions and offices taken as a whole, shali reflect

the regional and ethnic diversity of the peopie of

Kenya. This will be violated as the Chair of Revenue

Allocation Commission is from the same region and

same ethnic community as that of the proposed

Controller of Budget.

(iii) The appointments to public offices must adhere to the

. requirements of Article 232(hl which demands

representation of Kenya's diverse communities,

regionai, ethnic and religious balance'

(iv) The appointments must conform also to other critical

constitutiona-l requirements relating to transparency,

citizen participation and gender balance.

MIN.NO.33I2OII ADJOURNMENT

The Chairman adjourned the meeting at Five O'c1ock until

Thursday 1 Oti' February, 11 at 10.00 a.m.

Signed.

Date

2
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MINUTES OF THE NINTH SITTING OF THE DEPARTMEI{TAL
COMMITTEE (F) ON FINA}ICE, PLANNING AND TRADE HELD ON

THTTRSDAY 1Or8 FEBRUARY 2OlL, rN COMIVIITTEE ROOM NO. 7,
IUATN PARLIAMENT BIIILDING AT 1O.OO A.M.

PRESENT

Chrysanthus Okemo, EGH, M.P. - (Chairmanf

(Prof.) Philip Kaloki, M.P. - (Vice Chairman)

Lucas Chepkitony, M.P.

Ntoitha MMithiaru, MP

Ahmed Shakeei Shabbir, M.P.

Nelson Gaichuhie, MP

Nkoidila OIe Lankas, M.P.

Jaloyo Midiwo, MGH, M.P.

Lenny M. Kivuti, M.P.

Musikari Kombo, M.P.

Sammy Mwaita, M.P.

IN ATTENDANCE:

MIMSTRY OF JUSHCE AND CONSTITUTIONAL AFFAIRS

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon. Mutula Kilonzo, EGH, MP

XET{YA NATIONAL ASSEMBLY

Anthony Nj oroge

Florence Atenyo-Abonyo -

Abdullahi Aden

Minister

Legal Counsel

First Clerk Assistant/ Committee Secretary

Third Clerk Assistant

MIN. NO. 34l2ott COMMI?TEE'S REPORT ON THE NOMINATION PROCESS

In view of the fact that the Committee could not comply with

the Speaker's deadline for tabling its report on Thursday

10th February 20 1 1 , the Committee resoive:-

(i) To seek the indulgence of the House for extension of

time upto to table its report on Tuesday 16s

February,201i



MIN. NO.35/2011 SITBMISSION BY

(ii) To go for a report writing retreat f.-om Friday I lm to

Sunday 13u February, 2071.

THE MIITISTER FOR JUSTICE AIID

CONSTITUTIONAL AFFAIRS

Minister informed t]le Committee that:-

(i) The Ministry of Justice arrd Constitutional Affairs is not

a player in the current nomination Process for tl:e
constitutional offices.

(ii) Article 10, 73(2) and Chapter 6 of the Constitutions

demands that the process of sourcing for constitutional

offrces fe transparent, inclusive, non-discriminatory

and aflow for public participation. Arlicle 10 principle

of governance is not negotiable and is a mandatory

requirement as regards public participation.

(iii) Gaz,ette Notice on the advertisement for tJ.e position of

Chief Justice could not be done before setting up the

Judicial Service Commission, because it is t]'re

Commission that is supposed to recommend nominees

as per Article 166(2).

(iv) The Court Ruling of 3'd February on the nomination

process is interim as the case is on-going but ttre
judicial decisions should be respected.

(v) The Constitulion provides for the current Chief Justice

to vacate the office by 27tt February, 2011 but there is

no provision for the effective date for the tn-coming

Chief Justice. However, there cannot be a

constitutional crisis because a precedent has been set

before by having the senior most Judge as actrng Chief

Juslice. The benefit of having a new Chief Justice b5'

the said date is to assist in the vetting of Judges and

setting up of the Supreme Court.
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("i) He welcomed the nominations as it allowed for public

participation and for the reform process to move

forward.

MIN. NO. 35/2()11 ADJOI'RNMET{T

The Chairman adjourned the meeting at Two O'clock until
Saturday 12tt" February, 20 1 at 9.00 a.m.

Sigued .

alr

Date w//
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Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

MINUTESoFTHETENTHSITTINGoFTHEDEPARTMENTAL
COMMITTEE(F)ONFINANCE,PLANNINGANDTRADEHELDON
SATURDAY 12TH FEBRUARY 2O11, IN CONFERENCE, SIMBA LODGE

NAIVAHSA AT 9.OO A.M.

PRESENT:

Chrysanthus Okemo, EGH, M.P. - (Chairmanf

(Prof.) Philip Kaloki, M.P. - fVice Chairman)

Ntoitha M'Mithiaru, MP

Ahmed Shakeel Shabbir, M P.

Nelson Gaichuhie, MP

Nkoidila Ole Lankas, M.P. /

Jakoyo Midiwo, MGH, M.P.

Lenny M. Ki!'u ti, M.P.

Musikari Kombo, M.P.

Sammy Mwaita, M.P.

ABSENT WITH APOLOGY

Hon. Lucas ChepkitonY, M.P.

IN ATTENDANCE:

KEI{YA NATIONAL ASSEMBLY

Anthony Njoroge

Florence Atenyo-Abonyo -

Abdullahi Aden

Legal Counsel

First Clerk Assistant/ Committee Secretary

Third C1erk Assistant

Minutes of the following previous Sittings of the Committee

u'ere confirmed by the Members present and signed by the

Chairman.

(i) M inutes of the Fourth Sitting held on Monday 7e

February, 201 1 were proposed by Hon. Jakoyo Midiwo,

MP and seconded by Hon. Shakeel Shabbir, MP.

MIN. NO. 37 I?OLL CONFIRMATION OF THE MINUTES



(ii) Minutes of the Fifth Sitting held on Tuesday 8tr,

February, 201 1 were proposed by Hon. (Prof.) Phrlip

Kaloki, MP and seconded by Hon. Nkoidila OIe Lankas,

MP.

(iii) Mrnutes of the Sixth Sitting held on Tuesday 8tr,

February, 2011 were proposed by Hon. Lenny Kivutr,

MP and seconded by Hon. Musikan Kombo, MP.

(iv) Minutes of the Seventh Sitting held on Wednesday 9*,

February, 2011 were proposed by Hon. Ntoitha

MMrthraru, MP and seconded by Hon Nelson

Garchuhre, MP.

(v) Minutes of the Eighth Srtting held on Wednesday 9tr,

February, 2011 were proposed by Hon. Nkoidrla Ole

Lankas and seconded by Hon. Jakoyo Mrdiwo, MP.

("i) Minutes of the Ninth Sitting held on Thursday l Oth

Febmary, 2011 were proposed by Hon Sammy Mwarta
' and seconded by Hon. Ntortha M'Mrthiaru, MP.

MIN. NO. 3AI?OLI MATTERS AzuSING

Under Minute No. 29 l2Ol1. the Committee noted that LSK

presented a written submission and informed the Committee

th at. -

(r) The Constitution does not define the expression *in

consultation" but the lerm "aJLer consultationn

which is used in Section 2aQ) of the Sixth Schedule of

the Constitution of Kenya is also used rn the interim

constitulion as well as the present Constrtution of

South Africa and it is dehned as, " such d.ecision

slrall be taken in good faith after constlting and
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giving serious consideration to the vieuts oJ such

functionaryl .

(ii) The actual degree of consultation will depend on the

prevailing political circumstance,and the political style

of the President but it should be noted that

consultation does not mean concurrence'

(iii) The recent nominations for constructional offices were

done without public participation as required by

Articie 10(2) (a) of the Constitution'

DELIBERATION ON THE DRART REPORT ON THEMIN . NO.39/2011
NOMINATION TO THE OFFICE OF CONTROLLER OF

BUDGET

The Committee deliberated on the Draft Report and

recommended that:-

1. Subsequent to the foregoing, the Committee recommends

that pursuant to Article 228(11 o{ the Constitution of Xenya

the nomination of Mr. William Kipkemboi Kirwa be

retumed to the two Principals for nomination in a manner

that meets the stringent Constitutional requirements and

in particular those set out under Articles 70, 27 ' 73 and

aaa

2. Thal enquiry into the suitability of Mr. William Kipkemboi

Kirwa for appointment to the position of Controller of

Budget be held in abeyalce until the nomination of a

person for the posiLion of Controller of Budget is done

Con stitutionallyl
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MIN. NO. 40l20tt ADJOUFINMENT

Date

The Chairman ad.;ourned the meeting at Six O'clock unti
Monday I 4tr February, 2011 2.30 p.m

L-<P

Signed...,
hairm

I 2--4.s1 Y.rt
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MINUTES OF THE ELEVENTH SITTING OF THE DEPARTMENTAL

COMMI?TEE (F) ON FINANCE, PLANNTNG AND TRADE HELD ON

MONDAY 14TH FEBRUARY 2011, IN COMMITTEE ROOM NO' 7' MAIN

PARLTAMENT BUILDING AT 2.3O P.M.

PRESENT:

Ch4,santhus Okemo, EGH, M.P - (Cbairman)

(Prof.) Philip Ka1oki, M.P. - (Vice Chairman)

Jakoyo Midiwo, MGH, M.P.

Musikari Kombo, M.P.

Ntoitha M'Mithiaru, MP /
Ahmed Shal<eel Shabbir, M P.

Nelson Gaichuhie, MP

Nkoidila Ole Lankas, M.P.

Lenny M. Kivuli, M.P.

Sammy Mwaita, M.P.

Lucas Chepkitony, M.P.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

N ATTENDANCE:I

KEI{YA NATIONAL ASSEMBLY

Anthony Njoroge

Florence Atenyo-AbonYo -

Abdullalri Aden

Rose Mudibo

Legal Counsel

First Clerk Assistant/ Committee Clerk

Third Clerk Assistant

Committee SecretarY

MrN. NO. 4Ll20tt MEDIA REPORTS ON COMMITTEE DELIBERATIONS

Members were dismayed by the reports u'hich appeared both

in the electronic and print media regarding the Committee's

deliberations during the Retreat in Naivasha.

Members who had been contact by the media regarding the

Committee's deliberations in Naivasha informed the

Committee and clarified their response.



I
MIN . NO, 42I2OL1 ADOPTION

The Committee reiterated its position that no Member shoulc

dirrulge its deliberations before tabling its report pursuant tc

the Standing Orders and that Members should refer an1

enquires on the Bame from the media to the Chairman.

OF THE DRAFT REPORT ON THE

NOMINATION TO THE OFFICE OF CONTROLLER OT

BUDGET

The Committee adopted the dra-ft report with the following

amendments:-

1. OBSERV,(IIONS
(i) The Committee observed that there were

consultations between the Principals on 6ft ald
27u January, 2}ll. However, taking tJr e evidence

from both the Principal's technical staff, it appea-rs

that the level of consultation was inconclusive. The

threshold for consultation is high arrd the two

Principals must commit themselves to work

together in good faith as true partners, through

constant consultation and willingness to

compromise.

The unalimous view of the Committee is that there

were actions by both His Excellency the President

and the Right Honourable the Prirne Minister to

comply with the Constitution of Kenya in the

process of nomination of a person for the position of

Controller of Budget. The Committee has however

come to the conclusion that the Constitutjon,

adopted by Kenyans on 4e August 2010 and

promulgated on 27u August 20 10 sets a higher

threshold thal the actions of His Excellency tlr e

(ii)
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President and the Right Honourable the Prirr

Minister.

(iii) The Committee did not address itself to the

question of Mr. William Kipkemboi Kirwa's

suitability as it found that the stringent legal

requirements for his nomination under Articles 10,

27,73 and 232 },ad not been addressed..

2. RECOM MENDATION

Subsequent to the foregoing, the Committee recommends

that pursqant to Article 228(l) of the Constitution of

Kenya the nomination of Mr. WiIIiam Kipkemboi Kirwa for

the position of Controller of Budget be returned to the two.

Principals for nomination in a manner that meets the

strinBent legal requirements and in particular those set

out under Articles 10, 27,73 and 232 o{ the Constitution.

.t

MIN. NO.43I2OII ADJOURNMENT

The Chajrman adjourned the meeting at Fifteen Minutes

past 
. 
Seven O'clock until Tuesday 1 5tr February, 20 1 I at

10.00 a.m.

Signed
(c alrD,'a

Date a7 7.oll
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MINUTES OF THE TWELFTH SITTING OF THE DEPARTMENTAL

COMMITTEE (F) ON FINANCE, PLAI{MNG AND TRADE HELD ON

TUESDAY1STUFEBR.UARY2oll,INCOMMITTEEROOM,7THFLOOR,
CONTINETNATL BIIILDING AT 1O.3O A'M'

t

PRESENT:

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Hon.

Chrysanthus Okemo, EGH, M'P' - (Chainnan)

(Prof.) Philip Kaloki, M.P - (Vice Chairman)

Jakoyo Midiwo, MGH, M'P'

Musikari Kombo, M.P'

Ntoitha MMithiaru, MP ''

Ahmed Shakeel Shabbir, M'P'

Nelson Gaichuhie, MP

Nkoidiia Ole Lankas, M.P'

Lenny M. Ki'"'uti, M.P.

Sammy Mwaita, M'P.

Lucas ChePkitonY, M.P.

INATTENDANCE:

KENYA NATIONAL BLY

Anthony Njoroge

Florence AtenYo-AbonYo -

Abduilahi Aden

Legal Counsel

First Cierk Assistant/ Committee Clerk

Third Clerk Assistant

I

I

MIN. NO .441201L coNFIRMATION OF THE

Minutes of the follovging previous Sittings of the Committee

were confirmed by the Members present ald signed by the

Chairman.

(i) Minutes of the Tenth Sitting heid on

February, 201 1 were ProPosed bY

Kombo, MP and seconded by Hon' Shakeel Shabbir'

Saturday 12h

Hon. Musikari

MP.
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(ii) Minutes of the Eleventh Sitting Monday l4t
February, 2011 were proposed by Hon. Jakoy<

Midiwo, MP arrd seconded by Hon. (Prof.) tPhilip KaJoki

MP.

MIN. NO. 45t20!1 ADOPTION OF THE REPORT ON THE NOMIN.ITION ?O

TI{E OF'F'I OF CO}ITROLLER OF BUDGBT

The Committee unanimously adopted its report on the

nomination to Jhe Office of Controiler of Budget.

MIN. ItO. 45l2OI7 ADJOI'RIMENT

The Chairman adjourned the meeting at Fifteen Minutes
past TWelve O'clock.

Signed
(ch

Date 61..*. .?R tl

t
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