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CHAIRPERSON'S FOREWORI)

On 2nd August, 2019, the Governor of Central Bank of Kenya (CBK) published the Central

Bank of Kenya (Mortgage Refinance Companies) Regulations,20lg (Legal Notice No 131 of
2019) in exercise of the power conferred by section 57(l) of the Central Bank of Kenya Act,

Cap 191. The Regulations were received by the Clerk of the National Assembly on 11th

September, 2019 and tabled before the House on I lthSeptember, 2019, being within the

statutory timelines contemplated under section I l(l) of the Statutory Instruments Act.

The Regulationsare intended to operationalise the mortgage refinance legal regime introduced

to the CBK Act (Cap 191) through the Finance Act, 201 8 which amended the CBK Act to

provide for the legal framework for licensing and regulation of the mortgage refinance

business by the Central Bank.

The Committee examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations, 2Ol9 against the Constitution, the Interpretations and General Provisions Act

(Cap2),theCentral Bankof Kenya Act(Cap19l)andtheStatutorylnstrumentsAct(No23
of 20 t 3).

Following the scrutiny, the Committee observed that the Regulations generally complied with

all the relevant considerations contained in section l3 of the Statutory Instruments Act except

forRegulation 26 (2) and 42 which are contrary to contrary to section 13 (m) of the

Statutory Instruments Act as they inappropriately delegate legislative powers to the

Central Bank of Kenya to issue guidelines.Guidelines are statutory instruments within the

meaning of section 2 of the Statutory Instruments Act and if made by the CBK, must be

submitted to the National Assembly for approval.

Reeulation 26 (2)inappropriately delegates legislative powers to the Central Bank of Kenya

to provide in guidelinesother forms and the manner in which a place of business may be

opened, relocated or closed.

Resulation 42inappropriately delegates legislative powers to the Central Bank of Kenya to

issue guidelines on group structures of mortgage refinance companies.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

section l5 (l) of the Statutory Instruments Act, 2013 and Standing Order 210 (4) (b), it is my

pleasure and duty to present to the House the Committee's Report on the Consideration of

the Central Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 (Legal

Notice No.134 of 2019)

HON. GLADYS BOSS SHOLLEI CBS MP

Committee on Delegated Legislation; Report on the Considerotion of CBK (l'lortgage Refinance Companies)

Regulations,20l9 Legal Notice 131 of 2019
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1.0 PREFACE

l.l Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuant to Standing
Order No. 210 and is mandated to consider statutory instruments submitted to Parliament
for consideration. The Cornmittee is expected to consider in respect of any statutory
instrument. whether it is in accordance with the provisions of the Constitution. the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether
it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to
which it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;
c) contains a matter which in the option of the Committee should more properly be

dealt with in an Act of the Parliament;
d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;
g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory
instrument calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

l) makes rights, Iiberties or obligations unduly dependent insufficiently defined
adm inistrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.

Committee on Delegated Legislalion. Report on the ('onsideration of (-BK (ll,lortgage Refinance Companies)
Reglations,20 l9 Legal Notic'e 131 of 2019 J
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1.2 Committee Membership

3. The Committee membership comprises -

Chairperson

Hon. Gladys Boss Shollei CBS MP

Uasin Gishu County Woman Representative

Jubilee Partv

Vice- Chairperson

Hon. Fatuma Gedi, MP

Wajir County Woman Representative

Party for Development and Reforms

Hon. WaihenyaNdirangu, MP

Roysambu Constituency

Jubilee Partv

Hon. Alice Wahome, MP,

Kandara Constituency

Jubilee Partv

Hon. Robert Mbui, MP

Kathian i Constituency,

Wiper Democratic Movement -Kenva

Hon. Daniel Maanzo, MP

Makueni Constituency

Wiper Democratic Movement -Kenva

Hon. MuriukiNjagagua, MP

Mbeere North Constituency

Jubilee Partv

Hon. Timothy Wanyonyi, MP
Westlands Constituency

Orange Democratic Movement

Hon. RonaldTonui. MP
Bomet Central Constituency

Jubilee Partv

MEMBERS

Hon. William Kamoti, MP
Rabai Constituency

Oranse Democratic Movement

Hon. Martha Wangari, MP

Gilgil Constituency

Jubilee Partv

Hon. Gideon Mulyungi, MP

Mwingi Constituency

Wiper Democratic Movement - Kenya

Hon. William KassaitKamket, MP

Tiaty Constituency

KANU

Hon. (Dr.) Wilberforce Oundo, MP

Funyula Constituency

Oranse Democratic Movement

Hon. George C. Murugara, MP

Tharaka Constituency

Democratic Partv

Hon. Jennifer Shamalla, MP
Nominated

Jubilee Partv

Committee on Delegated l.egislation: Report on the Considerotion o./'CBK (lllortgage Refinance Companies)
Regulations, 2019 Legal Notice 131 of20l9 !



Hon. Munene Wambugu, MP
Kirinyaga Central Constituency

Jubilee Partv

Hon. Muturi Kigano, MP
Kangema Constituency

Jubilee Partv

Hon. Patrick Kariuki Mariru, MP
Laikipia West Constituency

Jubilee Partv

Hon.Tindi Mwale, MP
Butere Constituency

Amani National Congress

Hon. Alfred W. Sambu, MP
Webuye East

Amani National Consress

Hon. Abdi KoropuTepo, MP
Isiolo South Constituency

Kenva Patriots Partv

Hon. Sammy Seroney, MP
Nominated

Wioer Democratic Movement - Kenva
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1.3 Committee Secretariat

4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim
Senior Clerk Assistant (Team l*ader)

Mr. Jimale Mohamed

Second Clerk Assistant

Mr. Wilson Dima Dima
P rinc ipal Le gal C ouns e I

Mr. JosphatMotonu

Fiscal Analyst I

Ms. Anne NjeriKigoro
Research Oficer III

Ms. Winnie Kiziah
Media Relattons Oficer II

Mr. AnthonyWamae

Serjeant ot Arms

Mr. Charles Ayari
Superi tende nt of Electronics

Ms. Mary Gieno
Ofice Superintendent
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2.0 CONSIDERATION OF THE CENTRAL BANK OF KENYA (MORTGAGE
REFINANCE COMPANIES) REGULATIONS, 2019

2.1 Introduction

5. The Central Bank of Kenya (Mortgage Refinance Companies) Regulations. 2019 were

made by the Governor of Central Bank of Kenya pursuant to section 57( I ) of the Central

Bank of Kenya AcI. C'ap 191 .

6. TheRegulationswerepublishedintheKenyaGazettevideLegal NoticeNol3loJ20l9
on 2nd August.20l9. They were received by the Clerk of the National Assembly on llth
September, 20 | 9 and tabled before the House on I ltl'september. 201 9.

2.2 Purpose of the Regulations

7. The Central Bank of Kenya (Mortgage Refinance Companies) Regulations,2019 are

intended to operationalise the moftgage refinance legal regime introduced to the CBK

Act through the Finance Act.20l8. The Finance Act amended the CBK Act to provide

fbr the legal framework for licensing and regulation of the mortgage refinance business

by the Central Bank.

2.3 Enabling Provision of the Central Bank of Kenya Act, Cap 491

8. Section 57 (l) of the Central Bank of Kenya Act(Cap 191) provides that the Bank may

make regulations. issue guidelines, circulars and directives for the purpose of giving

effect to the provisions of the Act and generally for the better carrying out of the objects

of the Bank under the Act.

2.4 Overview of the Regulations

9. Part I contains the preliminary provisions including the citation and interpretation

provisions.

10. Part ll(Mortgage Refinance Business):Regulation 3provides for and lists authorized

activities in the mortgage refinance business and the penalties for any person who

contravenes this provision.

ll.Part III (Licensing)provides for licensing guidelines and requirements in the mortgage

reflnance business as follows -
(i) Regulation 4 provides for the conditions to be met by a mortgage refinance

company before application fbr a licence. The regulation also makes provision

for the process of application for a licence in the prescribed form. requisite

information and the accompanying documents.

(ii) Regulation 5 provides fbr the factors to be considered by Central Bank in

granting a licence. CBK is to grant a licence within 90 days of application.

(iii) Regulation 6 prohibits the transfbr. assignment or encumbrance of a licence.

(iv) Regulation 7 provides for the suspension or revocation of licence.

(v) Regulation 8 guides amalgarnations and transfbr of assets and liabilities of a

mofigage refi nance company.

Commiilee on Deleguted l.egislettion: lleprtrt on the ('on.sideration of ('BK (illortgoge Rqfinance ('ompunies)

Regulations. 2019 Legal Notice 131 d'2019
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12.Part IV(Governance)provides for the governance of moftgage refinance companies as

follows -
(i) Regulation 6 requires mortgage refinance companies to comply with corporate

governance requirements issued by the Central Bank (CBK Prudential
Guide I ine s on ('orporate Gove rnance);

(ii) Regulations l0 to 20 provide for the management of mortgage refinance
companies including management boards, the chief executive officer, and

committees of the company (Audit Committee, Credit Committee and Assets

Committee);

(iii) Regulation 2l provides for a25 per centum shareholding limit, save for the case

of a publicentity or a multilateral development bank;

(iv) Regulation 22 provides the setting of shareholder rules by shareholders of the

company while Regulation 23 provide for maintenance of records;

(v) Regulation 25 prohibitsmortgage refinance companies from engaging in

reckless and fraudulent activities; and

(vi) Regulations 26 and 27 provide guidelines on places of business and the use of
agents by mortgage refinance companies respectively.

13. Part V(Loans)provides the guidelines and conditions for the extension of loans/credit by

mortgage refinance companies to primary mortgage lenders.

14. Part VI(Risk Classification and Provisioning of Loans)makes provisions for risk
classification and provisioning of loans by mortgage refinance companies.

15. Part Vll(Capital Requirements and Liquidity of Management)makes provision for
capital requirements and liquidity management of mortgage refinance companies.

16. Part lX(Internal Controls)requires the development and maintenance of internal

control systems and activities by mortgage refinance companies. Regulations 45 and 46

provide guidelines on internal audit and audit plan respectively.

lT.Part Vlll(Reporting Requirements)provides for reporting and monitoring
requirements, information sharing and forms of accounts to be maintained as follows -

(D Regulation 55 speaks to the powers of the Central Bank to issue directions to a
mortgage refinance company that is being conducted in a manner contrary to the

law.

(ii) Regulation 56 speaks to CBK's power to intervene in management of a

mortgage refi nance company.

(iii) Regulation 57 provides for sanctions imposed by CBK.

(iv) Regulation 58 provides guidelines for voluntary Iiquidation.

18. The Regulations also provide five Schedules as follows -
(i) First Schedule: Capital Requirements for Mortgage Refinance Companies
(ii) Second Schedule: Criteria for Determining Professional and Moral Suitability

Committee on Delegated Legislation: Report on the Consideration o.f CBK (lrlortgage Refinance Companies)
Regulations. 2019 - Legal Notice 131 o.f 2019
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(iii)Third Schedule:
(iv)Fourth Schedule:
(v) Fifth Schedule:

Committees

Forms
Fees

Conduct of Business and Affairs of a Board and Board

2.5 Scrutiny of the Instrument

19. With the Regulations having been published on 2nd August, 2019. received by the Clerk

of the National Assembly on lltl'September,20l9 and tabled before the House on I l'h
September, 2019 and subsequently transmitted to the Committee fbr consideration. The

Committee scheduled the business on l91h November, 201 9.

20. The Committee examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations,2019 against the Constitution, the Interpretations and General Provisions

Act (Cap 2), the Central Bank of Kenya Act (Cap 191) and the Statutory Instruments

Act (No. 23 ol 2013).

3.0 COMMITTEEOBSERVATIONS

21. The Committee observed THAT -
(i) Statutorv Timelines-section ll of the SI Act: The Regulations were submitted to

the National Assembly within the statutory timelines contemplated under section

ll(l) of the Statutory lnstruments Act having been published on 2ndAugust, 2019,

received by the Clerk of the National Assembly on I Ith September,20lg and tabled

before the House on the same date.

(ii) Consultation / Public participation: Articles l0 and ll8 of the Constitution,

section 5,54 and the Schedule to the Act and Standing Order 210 require the

regulation-making authority to conduct public participation and sufficient

consultation with the stakeholders and persons likely to be affected by the

regulations.

The regulation making authority submitted vide its Explanatory Memorandum that

the Central Bank of Kenya published a draft of the Regulations on its website in

February 2019 and invited comments from interested parties including stakeholders

and the general public.

TheCBK submitted that it collected, collated, considered and incorporated in the

draft regulations the views of the public and key stakeholders such as commercial

banks, microfinance banks, SACCOs and the National Treasury. The Regulations

were then submitted to the Attorney Ceneral for final drafting and publication.

(iii) Resulatorv Impact Statement:Sections 6. 7. and 8 of the Act requires the

regulation-making authority to carry out a Regulatory Impact Assessment and

submit to Parliament a Regulatory Impact Statement if the proposed regulation has

significant cost or impact to the community or a section of the community.

Committee on Delegated Legislation. Report on lhe ('onsiderution ofCBK (Morlguge Refinance (-ompanies)
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The regulation making authority did not conduct a regulatory impact assessment or

submit a regulatory impact statement.

(iv) Contrarv to 13 (m) of the Statutory Instruments Act. the

Regulationsinappropriately delegates legislative powers as demonstrated below -
a) Regulation 26 (2)gives the CBK power to provide in guidelines other forms

and the manner in which a place of business may be opened, relocated or

closed; and

b) Regulation 42gives CBK power to issue guidelines on group structures of
mortgage refi nance com pan ies.

(v) There is a minor draftins error where Part IX precedes Part VIII.

4.0 COMMITTBE RECOMMENDATION

22. Having examined the Central Bank of Kenya (Mortgage Refinance Companies)

Regulations,20lg against the Constitution, the Interpretations and General Provisions

Act (Cap 2), the Central Bank of Kenya Act (Cap 191) and the Statutory Instruments

Act (No. 23 of 2013),the Committeerecommends that. pursuant to Standing Order 210

(4) (b),the House annuls Regulation 26 (2) and Regulation 42 as they contravene

section l3 (m) of the Statutory Instiuments Act, 2013 by inappropriately

delegating legislative powers to the Central Bank of Kenya to issue guidelines.

c 2t. //.Dl7
Signed.. Date.......

HON. GLAD BOSS LLEI, CBS, MP

(cHATRPERSON)

Committee on Delegated Legislation; Report on the Consideration of CBK (lllortgage Refinance Companies)

Regtlations,20l9 - Legal Notice l3a of 2019
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COMMITTEE ON DELEGATED LEGISLATION

ADOPTION SCHEDULE

Report on the Consideration of Central Bank of Kenya (Mortgage Refinance
Companies) Regulations, 2019

We, the undersigned, hereby affix our signatures to this Report to affirm our

approval:

DATE:

SIGNATUREHON. MEMBER

t.
Hon. Gladys Boss-Shollei CBS MP (Chairperson)

)
Hon. Fatuma Ali Gedi, MP (Vice Chairpetson)

3 Hon. Isaac Waihenya Ndirangu, MP

4. Hon. Robert Mbui, MP

5 Hon. Alice Wahome, MP

Hon. Daniel Maanzo, MP6.

Hon. Muriuki Niagagua, MP7

I16r/
8. FIon. Martha Vangari, MP

I Hon. Timothy Wanyonyi, MP

10 Hon. William Kamoti Mwamkale, MP

tt. Hon. Patdck Kariuki Maritu, MP

12. Hon. Ronald Kiprotich Tonui, MP

t3 Hon. Wiffam Kassait Kamket, MP

74. Hon. Munene Vambugu, MP

Hon. George Gitonga Murugara, MP15

$l^tu16. Hon. ]ennifer Shamalla, MP

d J17. Hon. Mututi Kigano, MP

hnkHon. (Dr.) Wilberforce Oundo, MP18.

Hon. Sammy Seroney, MP \19.

20 Hon. Tindi Mwale, MP

-,-
21. Hon. Gideon Mulyungi, MP

rcHon. Abdi Tepo, MP))

23. Hon. Alfred Sambu, MP



MINUTES OF THE 66TH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON TUESDAY, 19rH NOVEMBER, 2019 AT 11.30 A.M. IN THE
SMALL DINING ROOM, NEW WING, MAIN PARLIAMENT BUILDINGS

PRESENT

l. The Hon. Fatuma Gedi, MP
2. The Hon. George Murugara, MP

3. The Hon. Patrick Mariru, MP

4. The Hon. Timothy Wanyonyi, MP

5. The Hon. Waihenya Ndirangu, MP

6. The Hon. Robert Mbui, MP

7. The Hon. Ronald Tonui, MP

8. The Hon. Muturi Kigano, MP

9. The Hon. Gideon Mulyungi, MP

10. The Hon. Kamoti Mwamkale, MP

11. The Hon. Munene Wambugu, MP

12. The Hon. Jennifer Shamalla, MP

13. The Hon. Sammy Seroney, MP

14. The Hon. Abdi Koropu Tepo, MP

15. The Hon. Kassait Kamket, MP

ABSENT WITH APOLOGY

The Hon. Gladys Boss Shollei CBS MP
The Hon. (Dr.) Wilberforce Oundo, MP

The Hon. Daniel Maanzo, MP

The Hon. Martha Wangari, MP

The Hon. Muriuki Njagagua MP

The Hon. Alice Wahome, MP

The Hon. Tindi Mwale, MP

Vice Chairperson
(Chairing)

Chairperson

Second Clerk Assistant

Principal Legal Counsel

Serjeant at Arms

Superintendent of Electronics (Audio)

Legal intern

l.
2.

J.

4.

5.

6.

7.

ABSENT

The Hon. Alfred Sambu, MP

IN-ATTENDANCE

National Assembly Secretariat

l. Mr. Jimale Mohamed

2. Mr. Dima Dima

3. Mr. Anthony Wamae

4. Mr. Charles Ayari
5. Ms. Millicent Ondeche
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MIN.NO.NA/CDL/20191386 PRAYERANDPRELIMINARIES

Pursuant to Standing Order 188, the Members present unanimously elected Hon. George

Murugara, MP, to chair the meeting. He thereafter called the meeting to order at I 1.35 a.m.

followed by the Prayer.

MIN.NO. /NA/CDL/20L91387 ADOPTION OF THE AGENDA

The Committee adopted the Agenda for the meeting without amendments.

MIN.NO. A{A/CDL/20191388 CONFIRMATION OF MTNUTES OF THE
PREVIOUS SITTING

Minutes of the 65th sitting held on 14ff November, 2019 were read and confirmed as true a record

of the proceedings having been proposed by Hon. Sammy Seroney, MP and seconded by Hon.

Ronald Tonui, MP.

MIN.NO. /NA/CDL/20191389 MATTERS ARISING

The Vice Chairperson disputed allegations of her frequent absence from Committee meetings.

She requested the secretariat to submit summary of Members' attendance of meetings to prove

the actual position.

MIN.NO. /NA/CDL/2OI9I39O CONSIDERATION OF THE CRITERIA FOR THE
DETERMINATION OF THE ELECTRICITY
REBATE, 2019 BY THE MINISTRY OF ENERGY

UNDER THE INCOME TAX ACT (CAP 470)

The Committee was informed THAT -
(l) Section l5 of the Income Tax Act (Cap a7Q was amended through the Finance Act, 2018

to include in the procedure for ascertainment of taxable income, the requirement that in

computing for a year of income the gains or profits chargeable to tax, there should be

deducted, inter alia- ... *thirty percent of electricity cost incurred by manufacturers in

addition to the normal eleclricity expense, subject to conditions set by the Ministry of
Energl/".

(2) The Cabinet Secretary, in publishing Legal Notice number 132 of 3l't July 2019 in which

the Ministry of Energy issued conditions lset out in the schedule in the Notice) for the

reduction of an additionat 30% of electricity costs incurred by manufacturers, was indeed

performing a statutory obligation mandated by section 15(2) (ab) of the lncome Tax Act

(as amended by the Finance Act,20l8).

Projected Impact of the Rebate Programme to the manufacturing sector

l. The various categories of industrial consumers will have their current unit costs reduced

considerably.

2. Based on projected tax payable by manufacturers in the large taxpayers' office in the

financial year 201812019, the total impact on tax payable would reduce considerably.

2lP age



3. The effect of the profits for the firms will vary from sector to sector e.g in the cement

industry would save 5-80lo on the taxable income.

4. The electricity rebate will enhance competitiveness of Kenya products in the region

hence reduction of cement prices by 5Yo, steel products by 7.5Yo, and textile by about 3%.

5. Increase in GDP contributionby l.6Yo due to low cost of production of goods due to the

30o/o rebate.

Committee Observations

(a) The Cabinet Secretary published LN. No. 132 2019 in which the Ministry of Energy

issued conditions for the reduction of an additional 30% of electricity costs incurred by

manufacturers is performing a statutory obligation mandated by section l5(2) (ab) of the

Income Tax Act (as amended by the Finance Act, 2018).

(b) The Legal Notice was issued for information of the general public that the Cabinet

Secretary had conducted the statutory obligation mandated under the Income Tax Act.

(c) Statutory timeline - the Legal Notice was submitted to the National Assembly within
the statutory timeline contemplated under section ll(1) of the Statutory Instruments Act
(No 23 of 20t3) having been published on the 3l't of July,20l9 and tabled on the lOth of
September,2019.

(d) The accompanying Explanatory Memorandum provides for the introduction and full
background of the provisions, formulae and items contained in the Legal Notice.

(e) Consultation outcome - The Technical Working Group which made a presentation to

various cabinet secretaries and has since been expanded to implement the rebate

programme comprises of-

i. Ministry of Energy

ii. Industry, Trade and Cooperatives

iii. Energy Regulatory Commission
iv. Kenya Power Company

v. Kenya Association of
Manufacturers

vi. Kenya Revenue Authority

Committee Resolution

Kenya National Bureau of
Statistics

Kenya Institute for Policy

Research and Analysis

Kenya Electricity Transmission

Company Ltd.(KETRIACO)
Office of the Attorney General

vll.

vlll.

lx.

x.

Having examined Legal Notice No. 145 of 2019 relating to the Criteria for the Determination of
the Electricity Rebate, 2019 by the Ministry of Energy under the lncome Tax Act (Cap 470), the

Committee satisfied itself that the said statutory instrument is in accord with the Constitution, the

Interpretations and General Provisions Act (Cap 2), Income Tax Act (Cap 470) and the Statutory

Instruments Act (No 23 of 2Al3), pursuant to rvhich it is made and approved it.

The decision to approve the aforementioned Legal Notice was proposed by Hon. Jennifer

Shamalla, MP and seconded by Hon. Abdi Koropu Tepo, MP.

3lPagc



MIN.NO. TNA/CDL/aOI9I39I CONSIDERATION OF THE CENTRAL BANK OF

KENYA (MORTGAGE REFINANCE COMPANIES)

REGULATIONS, 2019

The Committee was informed THAT -
1) The Central Bank of Kenya (Mortgage Refinance Companies) Regulations, 2019 were

made by the Governor of Central Bank of Kenya pursuant to section 57(1) of the Central

Bank of Kenya Act, Cap 491.

2) The Regulations were published in the Kenya Gazette vide Legal Notice No 134 of 2019

on 2nd August, 2019. They were received by the Clerk of the National Assembly on llth
September,20lg and tabled before the House on I lth September,2}lg,

3) The Regulations are intended to operationalise the mortgage refinance legal regime

introduced to the CBK Act through the Finance Act, 2018. The Finance Act amended the

CBK Act to provide for the legal framework for licensing and regulation of the mortgage

refinance business by the Central Bank.

4) Section5T(l)of theCentralBankof Kenya Act(Cap49l)providesthattheBankmay
make regulations, issue guidelines, circulars and directives for the purpose of giving

effect to the provisions of the Act and generally for the better carrying out of the objects

of the Bank under the Act.

Overview of the Regulations

l. Part I contains the preliminary provisions including the citation and interpretation

provisions.

2. Part II (Mortgage Refinance Business): Regulation 3 provides for and lists authorized

activities in the mortgage refinance business and the penalties for any person who

contravenes this provision.

3. Part III (Licensing) provides for licensing guidelines and requirements in the mortgage

refinance business as follows -
(D Regulation 4 provides for the conditions to be met by a mortgage refinance

company before application for a licence. The regulation also makes provision for
the process of application for a licence in the prescribed form, requisite information

and the accompanying documents.

(ii) Regulation 5 provides for the factors to be considered by Central Bank in granting a

licence. CBK is to grant a licence within 90 days of application.

(iii) Regulation 6 prohibits the transfer, assignment or encumbrance of a licence.

(iv) Regulation 7 provides for the suspension or revocation of licence.

(v) Regulation 8 guides amalgamations and transfer of assets and liabilities of a

mortgage refinance company.

4. Part IV (Governance) provides for the governance of mortgage refinance companies as

follows -
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(i) Regulation 6 requires mortgage refinance companies to comply with corporate
governance requirements issued by the Central Bank (CBK Prudential Guidelines

o n C o rpo r ate Gove r nanc e);

(ii) Regulations l0 to 20 provide for the management of mortgage refinance companies

including management boards, the chief executive officer, and committees of the

company (Audit Committee, Credit Committee and Assets Committee);

(iii) Regulation 2l provides for a 25 per centum shareholding limit, save for the case of
a public entity or a multilateral development bank;

(iv) Regulation 22 provides the setting of shareholder rules by shareholders of the

company while Regulation 23 provide for maintenance of records;

(v) Regulation 25 prohibits mortgage refinance companies from engaging in reckless

and fraudulent activities; and

(vi) Regulations 26 and 27 provide guidelines on places of business and the use of
agents by mortgage refinance companies respectively.

5. Part V (Loans) provides the guidelines and conditions for the extension of loans/credit by

mortgage refinance companies to primary mortgage lenders.

6. Part VI (Risk Classification and Provisioning of Loans) makes provisions for risk

classification and provisioning of loans by mortgage refinance companies.

7. Part VII (Capital Requirements and Liquidity of Management) makes provision for

capital requirements and liquidity management of mortgage refinance companies.

8. Part IX (Internal Controls) requires the development and maintenance of internal control

systems and activities by mortgage refinance companies. Regulations 45 and 46 provide

guidelines on internal audit and audit plan respectively.

9. Part VIII (Reporting Requirements) provides for reporting and monitoring requirements,

information sharing and forms of accounts to be maintained as follows -
(i) Regulation 55 speaks to the powers of the Central Bank to issue directions to a

mortgage refinance company that is being conducted in a manner contrary to the

law.

(ii) Regulation 56 speaks to CBK's power to intervene in management of a mortgage

refinance company.

(iii) Regulation 57 provides for sanctions imposed by CBK.

(iv) Regulation 58 provides guidelines for voluntary liquidation.

10. The Regulations also provide five Schedules as follows -
(i) First Schedule:
(ii) Second Schedule:
(iii)Third Schedule:
(iv)Fourth Schedule:
(v) Fifth Schedule:

Capital Requirements for Mortgage Refinance Companies

Criteria for Determining Professional and Moral Suitability
Forms
Fees

Conduct of Business and Affairs of a Board and Board Committees
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Committee Observations -
The Committee observed THAT -

(i) Statutory Timelines - section ll of the SI Act - The Regulations were submitted to

the National Assembly within the statutory timelines contemplated under section I l(1)
of the Statutory Instruments Act having been published on 2nd August,2Ol9, received

by the Clerk of the National Assembly on lltl'September,20lg and tabled before the

House on the same date.

(iD Consultation / Public participation - Articles l0 and 118 of the Constitution, section

5, 5A and the Schedule to the Act and Standing Order 210 require the regulation-

making authority to conduct public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority submitted its Explanatory Memorandum that the

Central Bank of Kenya published a draft of the Regulations on its website in February

2019 and invited comments from interested parties including stakeholders and the

general public.

The CBK submitted that it collected, collated, considered and incorporated in the draft

regulations the views of the public and key stakeholders such as commercial banks,

microfinance banks, SACCOs and the National Treasury. The Regulations were then

sub-itted to the Attorney General for final drafting and publication.
'...

(iii) Relirlatory Impact Statement- Sections 6,7,and 8 of the Act requires the regulation-

making authori(5r to carry out a Regulatory impact Assessment and submit to Parliament

a Regulatory [mpact Statement if the proposed regulation has significant cost or impact

to the community or a section of thetommunity

The regulation making authority did not conduct a regulatorjr impact assessment or

submit a regulatory impact statement.

(iv) Contrary to section 13 (m) of the Statutory Instruments Act, the Regulations

inappropriatelydelegateslegislativepowers.asdemonstratedbelow_

a) Regulation 26 (2) gives the CBK power to provide in guidelines other forms

and the manner in which a place of business may be opened, relocated or closed;

and

b) Regulation 42 gives CBK power to issue guidelines on group structures of
mortgage refi nance companies.

(v) There is a minor drafting error where Part IX precedes Part VIII.

Committee Resolution

Having examined the Central Bank of Kenya (Mortgage Refinance Companies) Regulations,

2019 against the Constitution, the Interpretations and General Provisions Act (Cap 2), the

Central Bank of Kenya Act (Cap 491) and the Statutory Instruments Act (No. 23 of 2013),the

Committee resolved to annul Regulation 26 (2) and Regulation 42 as they contravene section
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13 (m) of the Statutory Instruments Act, 2013 by inappropriately delegating legislative
powers to the Central Bank of Kenya to issue guidelines.

The decision to annul part of the Regulations was proposed by Hon. Jennifer Shamalla, MP and

seconded by Hon. Abdi Koropu Tepo, MP.

MIN.NO. /NA/CDL/20191392 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE KENYA CIVIL
AVIATION REGULATIONS 2OI8

The Committee adopted the Report the Consideration of the Kenya Civil Aviation Regulations

2018. The decision was proposed by Hon. Kamket Kassait, MP and seconded by Hon. Robert

Mbui, MP.

MIN.NO. /NA/CDL/20191393 ANY OTHER BUSINESS

The following issues were raised-

a) Breakfast meeting with the Law Society of Kenya

The Committee was reminded about the breakfast meeting to be hosted by the Law Society of
Kenya at the Fairview Hotel at 7.30am.

b) Pending Business before the Committee

The Committee raised concern that the secretariat was not prioritising pending business that

requires urgent attention. The Committee pointed out that this comprises conferment with the

regulation making authority.

MIN.NO. /NA/CDL/20I91394 ADJOURNMENT

There being no other business, the meeting was adjourned at 12.35 p.m. until Thursday, 2l't
November,2019 at I 1.30 a.m.

2r' /(' 6t f
Signed Date

HON. GLADYS BOSS SHOLLEI CBS MP

(CHATRPERSON)
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PART I _ PRELIMINARY PROVISIONS

l- Citation.

2- Interpretation.

PART II _MORTGAGE REFTNANCE BUSINESS

3- Authorized activitics.
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5- Issuance ofa licence.

G- Liccnce not transferable.

7- Suspension or rcvocation of licence.

E- Amalgamations and transfer of 
"sslts 

and liabilities,
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22- Shareholder rules,

23- Records.

24- Confidentiality.

25- Reckless and fraudulent activities,

26- Places of business.

27- Use of agents

PART V - LOANS

28- Credit extensions.

29- Qual ified collateral.

PART V] _ RISK CLASSIFICATION AND PROVISIONING OF
LOANS

30-Loan review function of a mortgage refinance comPany'

3 I - Review of assets and reporting.

32- Rcvie w and classification of loans.

33- Loan provisioning.

34- Classification of reneSotiated or restructured loans.

35-Limit on interest recoverable from non-performing loans.

36- Write-off of loans.

PART VTI - CAPITAL REQUTREMENTS AND LIQUIDITY
MANAGEMENT

37- Capital adequacy.

3 8- Liquidity management.

39- Liquidity risk managemcnt plan.

40- Risk management.

4l- Market risk.

42- Group structure.

43- Prohibited activities.

PART IX - INTERNAL CONTROLS

44- Internal controls.

45- Intcrnal audit.

46-Audit plan. F .

PART VIII _TI{TPONUNG REQUIREMENTS

47- Examinations.

48- Reporting rcquirements, on-site and off-site monitoring'

49- Financial year.
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50-- Appointmcnt of cxtcmd auditor.
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52-Aocounts to bc cxhibitcd'

53- Uniform undcnvriting standards.

54-- Information sharin g.

5$- Powers of thc Bank to issuo dircctions.

56- Powcr to intcrvcnc in managcmcnt.

57- Sanctions.

5 8- Voluntary liquidetion.

SCHEDI.'LES

FIRSTSCHEDULE _ CAPITAL REQLIREMENTS FOR
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COMPANIES
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FOURTHSCHEDULE _FEES
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THE CENTRAL BANK OF KENYA ACT

(Cap.49l )

IN EXERCISE of thc powcrs confcrrcd by 57 (l) of thc Ccntral
Bank of Kenya Act. thc Ccntral Bank of Kcnya makes the following
Regulations -

THE CENTRAL BANK OF KENYA (MORTGAGE REFINANCE
coMPANIES) REC UI-ATIONS, 20 I 9

PART I_ PRELIMINARY PROVISIONS

l. These Rcgulations may bc cited as the Ccntral Bank of
Kenya (Mortgagc Rcfinancc Companies) Regulations, 2019.

2. In these Regulations, unless thc context othcrwisc requires-

"Act" mcans thc Cenlral Bank of Kcnya Act;

"assels and liabilities committee" means an asse$ and liabilities
management committcc of the board of a mongage rcfinance comPany;

"associatc" means -
(a) in relation to a company or other body corporatc-

(i) its hokjing company or its subsidiary;

(ii) a subsidiary of its holding companyi

(iii) a holding company of its subsidiary;

(iv) its non-opcrating holding company as its subsidiary:

(v) a subsidiary of a non-opcrating holding comPany;

(vi) a significant sharcholdcr to that comPany; and

(vii) any pcrson rvho controls the company or body
corporatc whether alonc or with his associates or with
ils associatcs;

(b) rn rclation to an indiv.idual-

(i) any mcmbcr of his family:

Provided that a pcrson shall be decmed to be a membcr
of a family if hc is thc Parcnt. sPousc, brothcr, sistcr,
chitd, unclc. aunt, ncphcw, niccc, stcpfather, stePmothcr,
stepchild and adopted child of thc Pcrson conccrned, and
in case of an adoptcd child his adoptcr or adoptcrs;

(ii) any company or other body corporate controlled dircctly
or indircctly by the individual whether alone or with his
associates;

"Bank" mcans thc Ccnrral Bank of Kenya;

"board" mcans thc board of a mortgage refinance comPany:

"capital" means paid-up sharc capital;

Citation

Inacrpretrtion
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"corc capital" mcans permanent shareholders'equity in the form
of issued and fully paid-up shares of common stock plus all disclosed
rcseryes,lcss goodwill or any othcr intangible asses;

"Cabinet Secretary" means the Cabinet Secretary responsible for
matters relating to finance;

"capital markets" means that part of thc financial system
concerned with raising funds for investment by dealing in shares,
bonds, and other long-tcrm investments;

"chief cxecutivc officeC' means thc chief executive officer of a

mortgage refi nance company;

"control" includes-

(a) the ability to influence, whether directly or indirectly, the
composition of the board of directors of a company or any
other body corporate; or

(b) holding, dircctly or indirectly, whether personally or through
a holding company or subsidiaries thereof, or in any other
way, an aggrcgate of rwenty per centum or more of the
voting power of a company or body corporate, whcther
alone, witr associates or with other associates of thc
company or body corporatc.

"corporate govemancc" means the Process and structure used to
direct and manage the business and affairs of a company towards
enhancing business prosperity and corporate accountability with the
ultimatc objective of realizing long-term shareholder value, whilst
taking account of the interests of other stakeholders;

"cligible mortgagc" means a mortgage that meets the critcria
under thc eligibility standards as may be set by a mortgage refinance
company and approved by the Cental Bank;

"leverage" means thc use of debt to finance operations;

"long term financing" means a loan with a maturity of more than
one year;

"mortgagc" means a loan to purchase a rcsidential house;

"mortgagc refinance company" means a non-deposit taking
company establishcd under the Companies Act, 2015 and licenscd by No. l? of 2ot5
the Bank to conduct mortgage refinance business;

"multi-latcral development banks" include-

(a) thc International Bank for Reconstruction and Development;

(b) the Inter-Amcrican Dcvclopment Bank;

(c) the Asian Development Bank;

(d) the African Development Bank;

(c) the European Investment Bank; and

639
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(0 Othcr multi-lateral dcvelopment banks in which Gl0
countries (Bclgium, Netherlands, Canada. Sweden, France,

Switzerland, Germany, Unitcd Kingdom, Italy, United States and

Japan) arc shareholding members;

"primary mortgsSe lender" means an entity involved in

mortgaBe finance including licensed banks, microfinance batks,
Savings and Credit Co-operative Societies and any other entity that the

Bank may by notice in the gazette declarc;

"qualified collateral" mcans a collateral that meets underwriting
standards set out by thc law and the mortgage refinance company' and

approvcd by the Central Bank for the PurPose of granting a loan to a

primary mortgage lcnder;

"significant shareholder" means a Person, other tltan the

Bovernment or a public entity who holds, dircctty or indirectly, or
otherwise has a beneficial intercst amounting to ten Per cent or more of
the sharc capital of a mortgage refinance comPany;

"senior officcr" mcans a person who manages or controls an

entity, and includes-

(a) thc chicf cxecutive officer, deputy chief executive officcr,
chicf operating ofticer, chief financial officer' secretsry to

the board of directors, treasurer, chief internal auditor, or
msnaScrl

(b) a pcrson rvith a simitar level of position or responsibilities as

a person described in paragraph (a);

"subordinated debt" includes issued and paid-in unsecured

subordinated debt instruments (debt equity, lines of credit, bonds,

commerciol papcr or loan capital) having an original maturity of at least

five ycars and-

(a) principal should be rcpayablc after at least five ycars;

(b) during thc last five years to maturity, a cumulative discount
(amorr'ization) factor of twenty Per cent Per annum will be

applied to reflect the diminishing value of these instnrments
as a continuing source of strength;

(c) the amount included for capital adequacy calculations is

limited to fifry per cent of core capital;

"supplementary capital" means subordinated debt' general

provisions rvhich arc hcld against future and Presently unidentificd
losses that arc frecly available to meet tosses which subscquently
materialize, and revaluation reserves on business prcmiscs which arise

perior.lically trom independent valuation of such premises. and any

other form of capital as may be determined from time to time by the

Ccntral Bank; and

''total capital" means the total sum of core capital and

suPPlementary capital.

I
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PART II-MORTGAGE REFTNANCE BUSINESS

3. (t) A mortS,age refinance company shall engage in the
following activities-

(a) refinancing or purchasing of eligible mortgage klans;

(b) investrnent in debt securities issued by dre Government ttf
Kenya or any guaranteed debt;

(c) providing fully secured long term financing to primary
mortgage lenders for financing ofeligible mortgages:

(d) issuing bonds, notes and other financial instruments for
Purposes of meeting its objectives; and

(e) other activities as may be determined by the Bank from time
to time.

(2) Any person who contravenes the provisions of this regulation
commits an offence and is liable, on conviction to a frne not exceeding
five hundred thousand shillings, or to imPrisonment for a term not
exceeding three years, or to both.

PART III _ LICENSING

4. (l) A mortgage refinance company shall not apply for a

licence t<l conduct mortgage refinance business, unless the comPany-

(a) is a company incorporated under the Companies Act,2015;

(b) meets the capital adequacy requirements set out in the First
Schedule; and

(c) ensure that its significant shareholders, directors and senior
officers meet the fit and proper criteria set out in the Second
Schedule.

(2) An application for a licence under sub-regulation (l) shall be
made in the Form CBK MRC l-l set out in the Third Schedule and
accompanied by-

(a) a duly completed "fit and Propcr" form for proposed

significant shareholders, directors, chief executive offtcer
and other senior officers in form CBK MRC l-2 set out in
the Third Schedule:

(b) names and addresses of the shareholders of the company in
firrm CBK MRC l -3 set out in the Third Schedule;

(c) proof of payment of the apptication fee set out in the Fourth
Schedule;

(d) a certified copy of the certificate of incorporation of the
mortgage refinance company from the Registrar of
Companies; and

(e) a certified copy of the Memorandum and Articlcs of
Association of the mortgage refinance comPany.

(3) An applicant under this regulation shall submit the following
additional information -

(At

Authorizcd
activitics.

Application tbr a
liccncc.
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(a) a ccrtified *py of the Memorandum and Articles of
Association of any corporate body that Proposes to have a

significant shareholding in the mortgage refinance comPany;

(b) a certified copy of the constitutive documents of an

unincorporatcd Person that ProPoses to have a significant
shareholding in the mortgage refinance company;

(c) a description of the accounting system and the information
and communication technology to be uscd in the operations
of thc morrgage refinance comPanY;

(d) the organization chart, number of employees, positions and
job descliptiorts of senitlr officers;

(e) description of intenlal contml procedures that the mortgage
refinance comPanY shall imPlement:

(f) description of shareholders, board and senior officers and

strategy ior the srrccessful operation of the applicant;

(g) descriPtion of any intended products and services which the
- propoied mortgage refinance comPany inten-ds to provide

ind hot such piodrrct-s and services shall benefit the countryi

(h) the master servicing and refinancing agreement governing
the tending operations between the mortgage refinance
con'lparry aud thc participating primary mongage lenders:

(i) the shareholders or investment agreement (where applicable)
governing the relationships between shareholders and

ensuring that orvncrshiP is acccssiblc fbr primary mortgage
Iendcrsheeting the requircments and standards specified by
the Bank. in the agreement or in the mortgage refinance
company's Memorandum and A.nicles of A.ssociation:

0) the investrnent policy, credit policy. asset liability
management. liquidity managemcnt, financial marlagement'
code of ethics and business conduct:

(k) a sworn declaration signed by every officer as specified in
the application fornt;

(l) a business plan of the intended business with linancial
projections of at least three years; and

(m) the financial sulements for the last three years. where
applicable.

5. (l) The Bank rnay, if satisfied that the applicant meets the

requirements under these Regulations, grant a licence to the apPlicant'
within ninety days of the application.

(2) In asscssing the application. the Bank shall consider the

following factors-
(a) thc tinancial condition and history of the applicant:

(b) adequacy ofthe business strategy of the applicant;

(c) the prof'essional and moral suitability of the persons

proposed to manage or control the proposed mortgage

refinance companyi

Issuancc of r
licencc.
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(d) the adequacy of its capital struclure and earning ProsPects;
and

(e) the Public interest which shatl be served by the granting of

the licence.

(3) The Bank may endorse on a licence granted under-sub

regulation (l), such condiiions as it considers necessary and may, from

time to time, vary or substitute such conditions,

(4) A Person granted a licence shall pay an annual fee to the Bank

as set out in the Fourth Schedule at such time as the Bank may

determine.

(5) A licence shall remain valid unless suspended or revoked by

the Bank in accordance with these Regulations.

(6) The Bank shall cause the name of a mortgage refinance-

"olnp*y 
to be published in the Gazerte within seven days of grant of

licence.

6. A licence granted under these Regulations shall not be

transferrcd, assigned or encumbercd in any way'

7. (l ) The Bank may suspend or revoke a licence of a mortgage

refinance company if the licensec-

(a) ceases to carry on mortgage refinance business;

(b) goes into liquidation or an order is issued for rvinding up;

(c) contravenes any of the conditions in the licence;

(d) has contravened any of the pruvisions of thc Act or any olher

relevant written law; or

(e) conducts its business in a manner detrimcntal to its

customers, creditors or members of the public'

(2) A suspension of a licence under this regulation shall not

exceed a period ofthree months:

Provided that the Bank may, if it considers necessary extend

thc suspension for a period not exceding three months'

(3) The Bank shall at the exPiry of the suspension period

specified under sub-regulation (2) either lift the suspension or revoke

the licence as the Bank considers aPProPriate.

(4) The Bank shall cause the names of mortgage refinance

companiis whose licences havc been rcvoked to be published in the

Gazette within seven days of rhe revocation.

(5) Where a licence has been revoked, the Bank may, by notice

in writing-
(a) reguire the licensee to transfer to its customer, records

relating to customer ProPerty or the affairs of the customer

held ai any time for the customer, in such manner, as the

Bank maY specify in the notice; or

Liccncc not
tmnsfcrablc

Suspcnsion or
rcvocation of
liccnce.
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(b) permit the licensee, subject to such conditions as the Bank
may specify in the notice, to carry on business operations for
the purpose of closing dorvn the business connected with the
revocation.

(6) The Bank shall. in all cases where the Bank takes action
under this regulation give the licensee affected by such action an

opportunity to be heard.

8. A mortgage refinance company shall not cnter into an
amalgamation or an arrangement to transfer all or any part of its assets
and liabilities to another entity except with the prior written approval of
the Bank.

PART IV - GOVERNANCE

9. A licensee shall comply with the corporate governance
requirements issued by the Bank:

Provided that where the licensee issues securities to the public,
the applicable corporate governance requirements for issuers of
securities to the public shall also apply.

10. (l) Every mortgage refinance company shatl be managed by
a board which shall have at least two thirds of its members being non-
executive members.

(2) Every board shall constitute at least an audit committee, a
credit committee. an assets and liabilities committee and such other
comminees as shall be necessary for the proper performance of its

- 
business.

ll. (l) Every committee of the board shall consist of at least
three members, two of whom shall be non-executive directors of the
mortgatse rel'inance company and who are qualified in finance. audit,
information technology, banking, economics or law.

(2) The chief executive offrcer of a mortgage refinance company
shall not be a member of the audit committee, while the chairperson of
the board shall not be a member of the credit and audit committees, but
may attend by invitation for consultation only.

(3) No person shall hold the position of a director in more than
one mortgage rcfinance company, unless the mortgage refinance
company are subsidiaries or holding companies of the mortgage
refinance company.

12. (l) A board shall have the overall responsibility of the
mortgage refinance company. including approving and overseeing the
implementation of the mortgage refinance company's strategic
objectives, risk strategy, corporatc governance and corporate values,

(2)'l'he board shall have the following specific responsibilities-

(a) providinB oversight o[scnior managementl

(b) formulating a board charter that outlines, among other
things-

Arnalgamations
and transfcr of
asscts and
liabilitics.

Corporatc

SOvCmencc.

Board and
committccs.

Mcmbcrship of
conrnittccs.

Responsibilitics of
the board.

a
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(i) the demarcation of the functions' responsibilities and

fo,*'"rs of itre Uoara' various board committees and

matters reseryed for final decision-making or Pre-

aPProval bY the board;

(ii) thc policies and practices of.the board in respect of
'.onfii.trofinteresiandconveningofboardmeetings;

(iii) declaration of interests that may Sive rise to a potential

o, p",."''J connict or interfire with exercise of

objective judgment;

(iv) the policy on rlirectonhips in other entities by board

members',

(c) constitute an organizational structure that facilitates effective

decision making and good governance:

(d) define the duties of management and appbint comPetent'

qualified and exptriencel Persons to administer the

mortgage refi nance comPany;

(e) regularly review policies, Processes and conffols with senior

management o' lit"rnat conuol functions (including internal

audit, risk management and compliance) to determine areas

necding impro'Zm"nt and addiess significant risks and

issues;

(f) communicating the corPorate values' professional standards

or codes of conduct'

(4) Board members shall be and remain qit]1"^11 '::l'*:'g
through iraining and Continuous Professional Development' Ior tnerr

foriilin. and sf,dl have a clear understanding of their role in corporate

g"r.-."." 
""a 

be able to exercise sound and objective judgment about

the affairs of the mortgage reitnance comPany'

13. (l) An audit committee shall assist the board in raising thc

standards of corporate 
'!o""-tn"" 

and internal controls in the

following are&s-

(a) ensuring that financial and operational information is

prepared in a timely and accurate manncr:

(b) improving the quality of financial record keeping and

rePorting;

(c) strengthcning the effcctiveness of internal and cxternal audit

functions:

(d) strengthcning the internal control environment and risk

management;

(e) enhancing public confidence in the credibility and stability

of the mortgage refinance comPany;

(f) monitoring incidences of non-compliance with the Act or

any other t"f"'"ni legislations and advising the board on the

bcst solutions: and

Audil committcc.
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(g) monitoring the ethical conduct of the mortgage refinance
company and dcveloping the codc of conduct and cthical
standards and requirerncnts, including effectiveness of
pmcedurcs for handling and reporting complaints.

(2) The external and irrternal auditors of a mortgage reftnance
company shall heve free access Io the audit comntittee.

(3)'I'he extcmal auditor may, upon request, atlend and be heard
at any meeting of the audit committec.

(4) Upon the request of the external auditors, the chairperson of
thc audit committee shall convene a meeting to consider nny matter that
the external auditor deems necessary to be t>rought to the attcntion of
directors or shareholders.

14. Every credit committee shall-

(a) rcview and oversee the overall lending policy, inclu,Jing
monitoring and risk management tools;

(b) rcview loan applications bnsed on cstablished discrelionary
approval Iimits;

(c) review lcnding practices and quality of loan ponfolio;

(d) ensure that thcre are effective procedures and adequate
resources to identify and mitigate crcdit risk;

(c) monitor and evaluare ali issues that may materially impact on
dre present and future quality of the loan portfolio and credit
risk managcment;

(Q delegate and review lcnding limits to the sanctioning arms of
the mortgage refinance company;

(g) ensure adequate provisions for loans and advances, bad and
doubtful debts and rvrite off policy:

(h) conduct loan reviews independent of any person or
commi ttee responsib le for sanct'roni ng cral it ;

(i) ensure that the crcdil policy and risk lending limits arc
reviewed at least once on an annual basis and as and when
the environmenr so dictates; and

0) set limius on lending exposure in line with the mortgage
refinance company's risk management programs and market
conditions.

15. (l) Every mortgage reirnance company shall establish a

manaSlement committee to be known as the assets committee.

(2) The assets and liabilitics committee shalt drive the strategy
for the mortgsge refinancc company regarding the mix of assets and
Iiabilitics and its expcctations uf the tuture and the potential
cor)s,equences oi interest rxtc rltovernents, liquidity constrainLs, and
t'rrpit;rl aclequacy.

Crcdit committcc.
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(3) The responsibilities of the assets and liabilities committee
shall include-

(a) rcviewing and assessing the integriry of the internal and risk
contrcl systems:

(b) ensuring that the risk policies and strategies are effective'ly
managed;

(c) setting out the nature, role, responsibility and authority of the
risk management function of the mortgage refinance
comPany;

(d) providing an independent and objective oversight and review
of the information raised by management at different levels;

(e) monitoring thc limits on loans to caPital ratios;

(0 mooitoring the limits on maximum and minimum maturities
for all categories of assets and liabilities as set by the board;

(g) monitoring limits on the sensitivity of the net interest margin
on changes in market interest ratcs as set by fte board;

(h) monitoring the maximum percentage imbalance between
ratcs and sensitive assets and liabilities as set by the board;

(i) monitoring the limits on minimum spread acceptable
between costs and yields of liabilities and assets as set by the
board;

() monitoring thc limits on minimum liquidity provision to be
maintained to sustain operations while longer term
adjustments are set by the board;

(k) monitoring the sources of funding;

(l) monitoring the company's policies, procedures and holding
portfolio to ensure that it achieves its goals; and

(m) generally, to implement the funds management policy of the
mortgage refinance company,

(4) To perform its duties effectively, the assets and liabilities
committee may access or obtain such professional advice as it may
consider necessary to perform its functions.

(5) The assets and liabilities commitree shall have access to any
information and records it needs to fulfil its duties and responsibilities.

I 6. The conduct of the business and affairs of a board shall be as
set out in the Fifth Schedule.

17. (l) The Board shall evaluate its performance and that of the
managemcnt by developing and submitting to the Bank-

(a) a self-assessment questionnaire in the manner as may be
prcrribcd; and

@) an aonual self-assessment evaluation, not later than three
months after the end of each financial year.
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(2) A mortgage refinance comPany lhat contravenes sub-

regulatiorr ( I ) .shall bc Iiablc to any of lhe sanctions provided for under

in regulation 57.

18. (l) A person shall not he a director, a senior officer or a

significant shareholder of a mort8age refinance company unless thc

Btrnk has certified the person as fit and proper in accordance with rhe

critcria sct out in thc Sccond Schedule.

(2) The Bank may. where it dcems it necessary, calry oul an

itssessment of thc professional and moral suitability of lhe persons
rlanaging or controlling a mortgage rcfinance comPany.

(3) Where the Bank determines that a significant shareholdcr
does not fulfrl the fit and proper criteria. thc shareholder shall-

(a) cease to exercisc all voting rights immediately upon the

mortga8e refinance company being notified by thc Bank in
writing that the shareholdcr docs not fulfil thc fit and propcr
criteria; and

(b) reduce the holding of shares to belorv ten Per centum of the
sharc capital in the mortgage refinance company within
twelve months, or such other Period as thc Bank may
determine.

(4)'Ihe Bank may direct a significant shalcholdcr who has becn
lbund not to be fulfilling the fit and proper criteria tr: disposc of all of
his sharcs in a mortgage refinance company within such period as the
Bank may direct.

(5) The Bank may disqualify any director or senior officer from
holding any officc in a mortgage refinance uompany if he docs not
meet the fit and propercrrtcria or for any other good cause shown.

19. (l) Evcry morrgage refinance company shall have a chief
executive officer rvho shall be appointed by the board, with the
appnrval of thc Bank. on such terms and conditions of service as shall
be provided in the instrument of appointment.

(2) A chiefexecutive officer shall bc a member of the board.

(3) A person shall not bc appointed as a chief cxecutive officcr
of a mortgagc refinance company unless that person has al least fivc
years' cxperience in banking business, economics. law or financc at
senior managcment levcl with expcriencc in microfinance Practices or
such other conditrons as rnav be determined by the board.

(4) Where the chief executive officer resigns or is rcmovcd frtrm
office, the Board shall report to the Bank within seven days of .such

resignation or relnoval.

20. The chief cxecutrve officer shalI undertake the following key
responsibi litics -

(a) implement the policies developed by the board:

(b) idenrify and recommcnd to the board competent officers to
manage the oPerations of thc institution;

Frt rnd propcr
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(c) co-ordinate the oPerations of the various departments within
the institution;

(d) establish and maintain efficient and adequate intemal control
systems;

(e) design and implement the necessary management
information systems to facilitate efficient and effective
communication within the institution; and

(f) frequentty apprise the board on the operations of the

institution including -
(i) the actual performance compared with the Past

pcrformance and the budget together with explanations
of all the variances:

(ii) thg cap.ital structure and adequacy;

(iii) the performance of advances including problem loans,
losses, recoveries and Provisions;

(iv) the income and cxPenses;

(v) the sources of funding and distribution profile;

(vi) all insider transactions that beneirt directly or
indirectly any officer or shareholder of the institution;

(vii) any violation of laws and rcmedial activities
undertaken to ensure compliance with the banking
laws and Bank guidelines;

(viii) large exposurcsi

(ix) non-performing insiderloans;

(x) reports on the activities of the committees of the board;

(xi) reports from the Bank, extemal and intemal audit
rcPorts;

(xii) any other area relevant to the institution's operations;

(g) ensure that the institution complies with all the rclevant
banking and other applicable laws in the execution of its
operations; and

(h) any other duties as may be assigned by the board from time
to time.

21. (l) A sharcholder of a mortgage refinance company shall
not, rvhether dircctly or indirectly, hold more than twenty-five Per
cenlum of the shares of the mortgage refinance comPany unless it is a

public entity or a multilateral development bank.

(2) The Bank may exemPt any other person from the provisions
of this regulation on such condition and rcquirements as may be

specified by the Bank.

Sharcholding
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22. (1) The shareholde,T of a mortgage refinance company shall Shareholdcr rulcs

sct binding rules relating to-
(a) tcrms and conditions under which eligible morlgages may be

rct'inanced:

(b) cligibility of mongages fbr retinancing;

(c) fair and cquitablc access by all sharcholders to serviccs of a

mortgage refinancc cornpany; and

(d) thc exccptional circumstances under rvhich a certain category
of primary mortgage lenders may access fully secured long
term financing from a mortgage refinance company.

(2) In financing or refinancing a mortgage, a mortgage rcfinancc
company shall act equitably, fairly and consider the interests of atl its
shareholdcrs.

23. (l) A mortga-ee refinance company shall maintain accuratc Rcconls.

and complete accounting records and rcports.

(2) 'l'he records and reports of a nrortgage refinance company
shall be retained fbr a period of seven years.

(3) An officcr, cmploycc or agcnt ol' a mortgagc rcfinancc
conlpany shall not make cntrics. or allow entrics to be nradc, on any
account. recond or docunrcnt of thc rnortgagc rcfinancc company that
are falsc or mislead the lrue authorization lirniLs or approval authority
of such transactions.

(4) All records and computcr filcs or programmcs of thc
mortgage rcfinancc company, including personnel files, financial
slatcmcnts and customer information shall be accesscd and uscd only
for the purposes for which thcy were originally intcndcd.

24. A dircctor, chicf executive officcr, senior officer, employce conlidcntiality.

or agcnt of a mortgagc rcfinance company shall.-

(a) prutect thc confidcntiality of customcr information and
transactions;

(b) not divulge or use any secrets, copyright material, or any
corrcspondcnce, accounts of the mongage refinance
company or its customers, during, upon or aFter termination
of thcir engagement or employment, exccpt in the proper
coursc of duty or with the rvritten consent of the companyl
and

(c) not use information so obtained for financial gain.

25. (l) A mongagc refinance company shall not-
(a) allorv a credit facility or guarantee to bc outstanding:

(b) incur any liability;

(c) enter into any contract or trans8ction; or

(d) conduct its business or part thereof.

Recklcs.q and
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in a fraudulent or reckless manner that is detrimental to $e
interest of the company, its customers or the general public.

(2) In this regulation-

"rcckless" means-

(a) transacting the bwiness beyond the limits set under the Acti

(b) offering facilities contrary to any guidelines or regulations

issued by the Central Bank;

(c) failing to observc the mortgage refinance comPany's policies

as approved by the board of dircctors; or

(d) misuse of position or facilities of the mortgagc refinance
company for pcrsonal gain;

"fraudulent" means intentional deception' false and material
misrepresentation, concealment or non-disclosure of a material fact or
misleading conduct, device or contrivance that results in loss and injury
to the mortgage refinance company with an intended Sain to the officer
of the mortgage refinance company or to a customer of the mortgage
refinance company.

26. (1) No branch of a mottgage refinance comPany shall be

opened, relocated or closed without the prior written approval of the

Bank.

(2) The Bank may provide in guidelines other forms and the

manner in which a place ot' business may be opened, relocated or
closed.

(3) Thc guidelines shall pmvide a framework for notification to
the Bank of ptaces of business whose opening, rclocation or closure
does not require the approval of the Bank.

2?. (1) The Bank may provide a framework for the appointmcnt
and operation of agents by mortgage refinance companies.

(2) A mortgage refinance comPany shall be liablc for the acts or
omissions of its agents if the acts or omissions relate to the agency

business.

PART V _ LOANS

28. (l) A mortgage retinance comPany may extend loans to
primary mortgage lenders who are in good standing.

(2) A primary mortgage lender is considered to be in good
standing if it-

(a) meets its payment obligations;

(b) has not received a qualified opinion on its most recent
audited fi nancial statements;

(c) meets the capital adeguacy requirements;

(d) complies with regulatory requirements; and

Places of
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(e) meets any other conditions set by the Bank and a mortgage
refinance company.

(3) A mortgage refinance company shall set single borrower
limits in its credit policy and the limits shall comply with any
requirement provided for by the Bank.

(4) A mortgage refinance company shall extend a loan ro a
primary mortgage lender subject to its crcdit policy and any
requiremenrs of the Bank and shall provide clear disclosures of the
terms and conditions oftheloan to the borrower including -

(a) charges and fees, if any:

(b) interest rate to be charged and whether on a reducing balance
or nor; and

(c) lotal cost of crcdit which shall include the principal amount,
interest, fees and charges.

(5) The Bank shall approve the criteria for morlgages eligible for
refinancing under these Regulations.

(6) A rcfinanced mortgage lo a director, chief executive officer
or senior officer of a pr'rmary mortgage lender shall be on terms similar
to those offered to ordinary customers of the primary mortgage len<!er.

29. (l) A mongage refinance company loan shall be tully
securcd by qualified collateral.

(2) A loan shall be deemed to be tully secured if-
(a) in the case of eligible mortgager the qualified collateral

covers at least one hundred and twenty per centum of that
loan amount;

(b) il is securcd by cash or government securities of equal
amount; and

(c) any other gualified collateral as may be approved by rhe
Bank.

(3) The qualified collateral shall be limited to the following
assets-

(a) assignment of rcceivables:

(b) lien or assignment of a portfolio of fint ranking charges or
mortgages over owner-occupied properties which are fully
insured and nol in arrearsl

(c) securities issued, insured or guaranteed by the Government
of Kenya;

(d) cash deposits; or

(e) any other qualified collateral as may be determined by rhe
Bank from time to time.

(4) The mortgage refinance company shall -

Qualificd
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(a) assess the book value of ttre qualified collateral securing the

outstanding loans at least every six months;

(b) require primary mortgage lenders to provide additional
qualified collateral to compensate for any diminution in the
market value or book value of the pledged collateral securing
their outstanding Ioans;

(c) requirc primary mortgage lenders to substitute qualified
collateral if any security or residential mortgage securing an

outstanding loan matures. redeemed, defaults, or becomes

more than ninety days delinquent;,

(d) require the primary mortgage lenders to provide such
additional information as it may reasonably requirei and

(e) carry out such site inspection as may be necessary or
reasonable to verify the information provided by the primary
mortgage lender.

(5) The outstanding loans to a mortgage refinance company shall
become due and payabte if the primary mortgagc lender is unable to
provide sufficient qualified collateral to support its outstanding loans.

PART VI_RISK CLASSIFICATION AND PROVISIOMNG OF
LOANS

30. ( I ) Every mortgage refinance company's loan review
function shall ensure that-

(a) the loan portfolio and lending function conforms to a sound
written lending policy, which has been approved and adopted
by the board;

(b) management and the board are adequately informed
regarding credit risk, among other risks and risk management
control effectiveness;

(c) problem accounts are identified properly and on a timely
basis and internally classified in accordance with the
classification criteria in these Regulations; and

(d) appropriate and adequate level of provisions for potential
loss are made and maintained at all times.

(2) A mortgage refinance company that contravenes sub-
regulation (l ) shall bc liable to any of the sanctions provided for under
in regulation 57.

31. (l) Every mortgage refinance company shall, at least once
every year, review its assets and make necessary provisions as the need
arises, if an actual loss of an asset occurs or when the recoverable
amounl of the asset is Iess than its carrying value.

(2) Every mortgage reflnance company shall submit a copy of
the review report to the Bank within fifteen days from the date of the
review.

(3) Every mortgagc refinance company shatl submit returns in
such manner as may be provided by the Bank.
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(4) A mortgage refinance company that fails to submit accurale
information to thc Bank on a timely basis is liable to such
administrativc sanction as may be provided by the Bank.

(5) A mortgage retinance comPany that contravenes this
regulation is liable ro any of thc sanctions provided for under in
regulation 57.

3?. ( l) Every mortgage refinance comPany shall review, classify
and appropriately make provisions for its loan portfolio at least once
evcry three months.

()) Every mortgage refinance comPany shall classify loans and
advarres in the manner provided for by guidelines issued hy the Bank.

(3) Where a mortgage rel'lnance company has granted mrtltiple
loans to a single borrower, and any onc of such loans is non-
performing, the rnortgage rcfinance company shall evaluate every other
loan lo thal borrorver and place such loans on non-performing status

accordingly.

(4) Every mortgage refinance comPany shall classify a group
loan as past due in its entirety. rvhen any of the members of the group
defaults and the amount due is not covered by the members of the
group:

Provided that if the amount due is guaranteed by the members

of the group, only the portion in arrears shall be accounted for as

pasi due and the group members shall pay up for the guamntee.

(5) A mortgage refinance company that contravenes this
regutation is liable to any of the sanctions provided under regulation
57.

33. (l) In determining the amount of potential loss in specific
loans or in the aggregate loan ponfolio, every mongage refinance
company shall be guided by -thc following minimum provisioning
percentage-

(a) fbr loans classified "Normal", one Per centunt:

(b) for loans classified "Watch", lle per centum',

(c) for loans classified "Substandard", twenty fle per centumi

(d) for loans classified "Doubtful", sevenry five Per centuml aw)

(e) for loarts classified "Loss", one hundred per centum.

(2) Where the impairment charges computed under lntemational
Financial Reporting Standards are lower than provisions requircd under
these Regulations, the excess provisions shall be trcated as an

appropriation of reuined eamings.

(3) Where the impairment charges computed under International
Financial Reporting Standards are higher than provisions required
runder these Regulations, the lnternational Financial Reporting
Standurds impairment charges shall be considered adequate for the

plrrposes of these Regulations.
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(4) A mortgage rcfinancc comPany that contravenes this
regulation is liablc to any of the sanctions provided for under in
regulation 57.

34. (l) Every mortgage refinance company shall classify a

renegotiated or rcstructured loan in the substandard category unless-

(a) all past due principal and interest is repaid in full at the timc
of renegotiation, in which case it may revert to 'Nonnal'
classification;

(b) all past due interest is rcpaid in full at the time of
reneSotiation in which case it may revert to 'Watch'
classification.

(2) A rencgotiated or restructured loan classified as doubtful or
loss shall continue to be classified as doubtful or loss unless -

(a) all past due principal and interest is repaid in full at the time
of renegotiation, in which case it may revert to 'Watch'
classification orl

(b) all past due interest is repaid in full at the time of
rencgotiation in which casc it may revert to 'substandard'
classification: and

(c) all past due principal and interest is repaid in full at the time
of renegotiation and there has been consistent rePayment of
three instalmenu in rvhich case it may revert to 'Normal'
classification.

(3) A mortgage refinance comPany shall not restructurc or
renegotiate any loan or crcdit facility morc than twice over the life of
the original loan or credit facility.

(4) Any toan or credit facility restructured for the secclnd time
shall be ctassified as "substandard" if all past due principal and interest
is repaid in full at the time of renegotiation:

Provided that if all past due interest is repaid in full at the
time of rcnegotiation, the loan or credit.facility shall bc classified
as doubtful.

(5) A pcrson who contravenes this regulation is liable to any of
the sanctions provided for under rcgulation 57.

35. (l) A mo(gage refinance company shall be limited in what it
may recover from a debtor with respect to a non-performing loan to the
maximum amount under sub-regulation (2).

(2) The maximum amount rcferrcd to under sub-regulation (l) is
the sum of the follorving-

(a) the principal owing when the loan becomes non-performingi

(b) intercst, in accordance with the contract between the debtor
and the mortgag,e refinance company, not exceeding the
principal owing whcn the loan become.s non-performing; and

655
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(c) expenses incurred in the recovery of any amounts owed by
the debtor.

(3) If a debtor resumes payments on a non-performing loan and
then the loan becomes non-performing again, the limitation under sub-
regulation (2) (a) and (b) shall bc determined with rcspect to the time
the loan last became non-performing.

(4) This rcgulation shall not apply to limit any interest under a

courl order accruing after the order is made.

(5) A mongage rcfinance company shall not recover through a

court of law any intcrest which is affccted by the requiremenrs of this
regul ation.

(6) A loan becomes non-performing when principal or interest is
duc and unpaid for nincty days or more: or intercst paymcnts for ninety
days or morc have bcen re-financed, or rolled-over into a nerv loan.

(7) In this rcgulation -
"debtor" includes a person who becomes indebted to a mongage

ret'inance company because of a guarantee made with respcct to the
repayment of an amount owed by another person; and

"loan" includes any advance. credit facility, linancial guarantee
or any other liability incurred on behalf of any person.

36. ( l) A mortgage refinance conlpany shall write-off a loan or a

ponion of a loan from its balance sheet when -
(a) the mongage refinance company loses control of the

contractual rights over the loan:

(b) all or part of a loan is deemed uncollectible or there is no

rcalistic prospect of recovery:

(c) the borrower bccomes insolvent; or

(d) effons to collect debt are abandoned for any other reason.

(2) Every mongage refinance company shall write off a loan or a

portion of a loan classified as loss, within one hundred and eighty days
of their being classificd as loss, if there are no recoveries within that
pcriod.

(3) A mortgage rcfinance company Ihat contravenes lhis
regulation is liable to such administrative sanction as may be prescribed
by the Central Bank.

PART VII_CAPITAL REQUIREMENTS AND LIQUIDITY
MANAGEMENT

37. (l) A mortgage refinance company shall at all times maintain
capital requiremenrs set out in the First Schedule.

(2) A mortgage refinance company shall maintain such levcrage
ratio as may bc specified by the Bank by notice in the Gazette.

(3) No mortgage refinance company shall trear any subordinated
dcbt as supplementary capital except with the prior written approval of
the Bank.
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(4) No mortgage refinance comPany shall raisc any capital from
the capital markets without thc prior written approval of the Bank-

38. (l) A mortgage refinance company shall-

(a) adopt sound and pnrdent liquidity management and funding
policies; and

(b) maintain sufficient liquid assets for mecting. its maturing

obligations and Iiabilities.

(2) For purp<lses of sub-regulation ( I ), liquid assets include -
(a) notes and coins which are legal tender in Kenya;

(b) balances held at the Bank;

(c) balances at other banks in Kenya after deducting thcrefrom
balances owed to those other banks;

(d) balances at banks abroad withdrawable on demand or short
notice and money at call abroad after deducting therefrom
balances owed to banks abroad where the balances and

money at call and short notice. are denominated in

convertible c urrencies:

Provided that for the purPoses of this paragraph "bank
abroad" means a bank outside Kenya or an office of any

bank outside Kenya;

(e) Kenya treasury bills and bonds of a maturity not exceeding
ninety-one days which are freely marketable and re-

discountable at the Bank; and

(fl such other assets as the Bank may specify.

39. (l) Every mortgage refinance company shall plan and fund
its liquidity rcquircments over sPecific time periods as set by the

mortgage rcfi nancc company.

(2) A liquidity risk management plan shall, at a minimum,
address the following -

(a) managemcnt structures and information systcms;

(b) measuring and monitoring net funding requirements;

(c) contingency planning schemes; and

(d) internal controls for liquidity management.

(3) A mortgage refinance comPany that fails to comply with this
Regulation shall be liable to any of the sanctions provided for under

regulation 57.

40. (l) A mortgage refinance comPany shall establish a robust
risk management framework that covers all plausible risks to its
business including -

(a) strategic risk;

Liquidity
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(b) credit risk;

(c) liquidity risk;

(d) market risk;

(e) operational risk;

(f) information and communication technology risk;

(g) reputational risk; and

(h) compliancc risk.

(2) A mortgage rcfinance comPany shall identify, assess,

manage, control and mitigate risks.

(3) A mongage rcfinance company shall comply rvith any risk
rnanagement guidelines issued by the Bank.

41. A mortgage refinance comPany shall not engage in activities
that may lead it to incur foreign exchange, commodiry or equity risks,
or use financial derivatives excePt as hedging instruments'

42. The Bank may issue guidelines on group structures of
mortgage refinance companies and such guidelines may pmvide for -

(a) powers of the Bank over group entities;

(b) consolidated supervision;

(c) reporting on consolidated basis;

(d) restrictions rclating to group strucrures; and

(e) such other rcquirements as the Bank may determine.

43. A nrortgage refinance comPany shall not -
(a) engage, alone or with others. in rvholesale or retail trdde,

including the imp<lrt or exPort trade. except in the course of
the satisfaction of debts due to it;

(b) acquire or hold, dircctly or indirectly, any part of the share

capital of, or otherwise have a beneficial interest in, any
financial, commercial, agricultural, industrial or other
undertaking wherc the value of the mortgage refinance
company's interest would exceed in the aggregate twenty-
fivc per cent of the core capital of that mortgage refinance
company:

Provided that an institution may take an interest in such an

undertaking in satisfaction of a debt due to it and such

intcrcst shall be disposed of within such time as the Central
Bank may allow;

(c) purchase or acquirc or hold any land or any intcrest or right
lhercin except such land or intercst as may be reasonably
necessary for the purpose of conducting its business, or for
housing or providing arnenities for its staff, rvhere the total
amount of such investment does not excecd such proportion
of its core capital as the Central Bank may prescribe:

Market risk.

Group structurt
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Provided that I mortgage rcfinance comPany may let part of
any building which is used for the purpose of conducting
business;

(d) purchase non-performing loans or mortgages.

PART IX_INTERNAL CONTROLS

44. (l) Every mortgage rcfinance comPany shall implement an

effective internal control system that is consistent lvith the nature,
complexity and risk inherent in their on- and off-balance sheet

activities and that is designed to respond to changes in the company's
environment and circumstances.

(2) Every mortgage refinance comPany shall develop and

maintain intemal control systems and activities that shall form an

inrcgral part of the daily activities of a mortga8e rcfinance comPany
and shall consist of -

(a) a comprchensive financial, operational and compliance data

and information, as well as external market information
'about the mortgage refinance comPany's operations and

activities, events and market conditions that are relevant for
decision making and the rnformation shall be accurate,

reliable, timely, and accessible and maintained in a

consistent format;

(b) rcliable information systems to cover all significant activities
and opcrations of the mortgage refinance company including
the usc of data in an electronic form; and

(c) effective channels of communication to ensure that staff
fully understand and adhere to policies and procedures

affecting their duties and responsibilities and that other
relevant information is communicated to the apProPnate
personnel.

(3) Every mortgage refinance cotnpany shall review, at leist
once every year, its intemal controls with a view to appropriately
addressing any new or previously unconEolled risks and changing
market conditions.

(4) A mortgage refinance compirny that contravenes this
regulation is liable to any of the sanctions provided for under regulation
57.

45. (l) Every mortgage refinance company shall -
(a) appoint an internal auditor; and

(b) develop a written internal audit charter that spccifies and

enhances the standing of the internal audit purpose, authority
and responsibility within the mortgage refinance company.

(2) Every intemal audit charter shall include -
(a) the objectives and scope of the intemal audit function;

(b) intcrnal audit's role and responsibility for governance, risk

Intcrnal controls.

Intcmd sudit
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management. consulting scrvices, and fraud investigations,
among others; and

(c) internal auditor's position within the mortgagc refinancc
company, its porvers, responsibilities and rclations with other
control functions.

(4) Evcry mortgage rcfinancc comPany .shall rcvicw its audit
chartcr at lcast once cvcry ycar.

(5) Thc audit chartcr shall be approved by the audit committcc
and subscqucntly ratified by the board as pan of thcir supcrvisory rolc
bcfore thc start ofeach financial ycar,

(6) A mortgage refinance company that contravenes this
rcgulation commits is liable to any of thc sanctions providcd for undcr
rcgulation 57.

46. (I) Every internal auditor shall preparc an annual audit rvork

plan for the assignments to be pcrformed during the next financial year

and prc.scnt it to the audit committcc lbr revicw.

(2) The annual audit plan shall includc -
(a) the scopc;

(b) objcctivcl

(c) timing;

(d) frequency; and

(c) resources of thc planned internal audit work.

(3) Thc rcport of the intcmal auditor shall contain the findings
an<j rccommendations as rvell as the rcsponscs of the officcrs.

(4) Thc repons and working papers of the internal auditors shall

bc kcpt tbr at least fivc ycars.

(5) Thc audit committcc shall follow up its rccommcndations to
vcrify rvhcthcr the recommendations providcd are implcmcntcd and thc

status of the rccommendations shall be communicatcd to the audit
committec at lcast on a quartcrly basis and Pcrmancnt coondination

shall bc maintained with all tunctional ofliccrs.

PART VIII _REPORTING REQUIREMENTS

47. A mortgagc refinance company shall make its books and

records readily available for inspection and other supcrvisory purposes
within a rcasonablc pcriod upon rcquest by the Bank.

48. (1) A mortgage refltnance company shall be subject to thc
Bank's on-site and off-site monitoring and shall make pertodic reports

in accordancc with thc form, instructions and schedules spccified by
thc Bank including -

(a) quartcrly financial statements:

(b) scmi-annual financial statements;

Audrt plan

Ersminutionr

Rcponing
requirements, on-
site end off-sitc
monitoring.
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(c) annual audited financial statements; and

(d) any other information which, in the opinion of the Bank, is
relevant to the discharge of its supervisory role undcr this
regulation.

(2) 'l'hc reports under sub-regulation (l) shall be submitted no
latcr than thirty days after the end of each reporting period in the case

ofparagraph (a) and (b) and three months in the casc ofparagraph (c).

(3) The financial statements shall be prepared in accordance with
intemational financial reporting standards and such accepted Kenyan
reporting standards as may bc prescribed.

(4) Any person who contravencs the provisions of this regulation
commits an offence and is liable, on conviction, to a fine not exceeding
five hundred thousand shillings, or to imprisonmcnt for a tcrrn not
exceeding three ycars, or to both.

49. The financial ycar ofa mortgage refinance comPany shall be

thc period of twelve months ending on the 3lo day of December in
each year.

50. (l) A mortgage rcfinance company shall, in each year,
appoint an external auditor who shall bc a member of thc Institute of
Ccrtified Public Accountanm of Kenya in good standing and approved
by the Bank.

(2) A mortgage refinance company shall not remove or change
its external auditor except with thc prior approval of the Bank.

(3) An external auditor shall make a rcPort to the Board of
Directors identifying key concerns with rcspect to the financial
condition of the business.

(4) An extemal auditor shall, within three months aftcr the end
of each financiat year, submit an audit report to the Bank, on the
fi nancial condition of thc business.

(5) An extemal auditor's reports submitted under sub-regulation
(4) shall contain information on thc -

(a) solvency of the business:

(b) any violation of a condition imposed on the licence; and

(c) any other contravention of the Act or these Regulations.

(6)'fne Bank may require an cxternal auditor to undertake such
additional dutics as may bc determined from time to time.

(7) If thc extemal auditor of a mortgage refinance company, in
the coursc of thc pcrformance of his duties under this Act, is satisfied
that -

(a) thcrc has been a serious breach of or non-compliance with
the provisions of the Act, or the regulations, guidelincs or
othcr maners prescribcd by the Bank;

(b) a criminal offencc involving fraud or other dishonesty has
bcen committcd by a mortgage refinancc company or any of
its officers or employees; or

Frnancial ycar

Appointmcnt of
cxtcrnel audilor.
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(c) losses have becn incurred which reduce the core capital of a

mortgage refinance comPany by ftfty pcr centum or morc,

shall imrnedittely rcport the matter to the Bank.

(8) If an external auditor of a mortgage refinance company fails
to comply with the rcguirements of thc Act or these Regulations, thc
Bank may remove the auditor from office and appoint another auditor'

51. (l) All entries in any books and all accounts kept by a

mortgage refinance company shall be recorded and kept in the English
language, using the system of numcrals employed in Govemment
accounts.

(2) The Bank may. at any iime, issue dircctions to a mortgage
rcfinancc company requiring it to maintain such books. records or
information, in addition to any books, records or information then

already maintained by it, as the Bank may considcr to be neccssary.

(3) The financial statements shall bc in accordancc rvith

international financial rePorting standards, including applicablc
consolidated accounting principles for groups.

52. (l) Every mortgage rcfinance comPany shall -
(a) exhibit thn:ughout the year in a conspicuous position in

every office and branch in Kenya a copy of is last audited

financial statements which shall be in conformity with the

minimum financial disctosure rcquirements prescribed from
rime to time by the Bank together with the full and correct
names of all pcrsons who are officers of thc mortgage
refinancc comPany in KenYa; and

(b) within three month.s of rhe end of cach financial year, cause a

copy of the balance sheet and last audited income statements

for that financial year to be published in a newspaper with
wide circulation.

(2) Thc financial statements shall be in keeping with International

Financial Reporting Standards, including applicable consolidated
accounting principles for groups.

53. A mortgagc refinance comPany shall sct and uphold
underwriting standards for the purpose of granting a loan to a primary

mortgage lender.

54. The Bank may disclose any information received in thc
performance of its dutics or resPonsibilities under the Act to any

financiat regulatory authority, fiscal or tax agency or fraud
investigationi agency within or outside Kenya, where such information
is reasonably required for the proper discharge of thc functions of the

Bank or the re<;uesting financial regulatory authority, fiscal or tax

agency or fraud investigations agency:

Pmvided that the sharing of information with institutions outside

Kenya shall only apply whcre thcre is a reciprocal slrangement'

Form of rccounts.

Accounts to bc
cxhibitcd.

Uniform
undcmriting
standrrds.

Information
sharing.
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55. (l) If, at any time, the Bank has reason to believe that -
(a) the business of a mortgage refinance comPsny is being

conducted in a monner contrsry to or not in compliance with
the requirements of the Act. these Regulations or guidelines

issued by thc Bank or in any manner detrimental to or nol in
the best interests of its creditors or members of the public; or

(b) an institution. any of its officcrs or other penon participating

in the gcneral management of the mort888e refinancc
company is engaged in any practice likely to occasion a

contravention of any of tlre provisions of thc Act, these

Regulations or guidelines issued,

thc Bank may -
(i) give advicc and make recommendations to the mortgagc

iefinance comPany with regard to the conduct of its
business generallY;

(ii) issue directions regarding measures to be taken to

improve the management or business methods of the

mortgage refinance comPany or to scqlre or improve
compliancc with the requirements of the Act, the

Regulations or guidelincs issued or any other written

law or regulations;

(iii) in any case to which paragraph (b) applies, issue

directions to the institution, officer or other Person to
cease such practicc;

(iv) appoint a person, suiably qualified and competent in the

opinion of the Bank, to advise and assist the mortgage
rcfinance company generally or for thc purPoses of
implemenring any dircctions under subparagraphs (ii)
and (iii) and the advice of a Person so appointed shall
have the same force and effect as a direction made under

subparagraphs (ii) and (iii) and shall be deemed to be a
direction of the Bank.

(2) The Bank may, before issuing a direction under sub-

regulation (l), serve upon the mortgage refinancc comPany, officer or
other person, a notice of such intent specifying the reasons therefor and

requiring the mortgsge refinance comPany, officer or other pcrsons,

within such period as may be specified in the notice, to show causc

why such direction should not be issued.

(3) A mortgage reftnance comPany which receives a direction
undcr the provisions of this regulation shall comply with the direction
within such period as may be specified in the direction and, if so

required, shall produce evidence that it has done so.

(4) The Bank may issue directions to mortgage refinance
companies generally for the bctter carrying out of its functions and in
particular, with respect to -

(a) the standards to be adhered to by a mortgage refinance
company in the conduct of its businessi and

PowcB of thc

Brnk to issuo
dircclions.
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(b) guidelines to be adhercd to by mortgagc refinance companics
in ordcr to maintain a stable and cfficicnt banking and

finarcial system.

56. (l) Tbe Bank may intervene in thc managcmcnt of a

mortgage rcfinance company in any the following circumstances -
(a) if the mortgage refinance company fails to meet any

financial obligation, when it falls due including an obligation
to pay any crcditor:

(b) if a pdilion is filed, or a resolution proposed, for the rvinding
up of the mortgagc refinance company or if any receiver or
receiver and manager or similar officer is appointed in
respect of the mortgage refinance comPany or in respect of
all or any part of its assets:

(c) if the auditor of a mortgage refinance company makes a

report to the Bank that a mortgage refinance company has

violatcd thc larv in a serious manner or conducts its business
in a dctrimcntal way:

(d) if the Bank discovers (whethcr on an inspection or
othcrrvise) or becomes aware of any fact or circumstance
rvhich. in the opinion of the Ccntral Bank, rvarrants the
exercisc of thc rclcvant Power in thc intercsts of the
mortgagc refinance company or its crcditors:

(e) if the mortgage refinance company is significantly
undercapitalizedi or

(0 if the mortgage refinancc compary fails -
(i) to submil a capital restoration plan or a plan to rcsolvc

all deficicncies as dirccted by thc Bank: or

(ii) to add more capital, and it Fails..ncglccts or refuses to
comply, with an order to implcment a plan of corrcction.

(2) Thc Bank shall takc over the management of a mortgage
refinancc company and may aPpoint an officer of the Bank or any other
pcrson Io managc thc mortgage rcfinance comPany in such manncr, lor
such purposc and for such period as may be determined in the
guidelines.

57. (l) The Bank may impose any or all of the follorving
administrative sanctions with regard to a mortgage refinance company
that fails to comply with the Act, thcse Regulations or ils directivcs and
against its board of dircctors, or its officers-

(a) monetary penalty on a mongage refinance company, its
directors, officcrs or cmployees responsiblc for non-
compliancc in such amounts not exceeding the amounts
provided for under section 57(2) of the Act;

(b) prohibition from declaring or paying dividcnds;

(c) suspcnsion of lerding and investment oPerations;

Powcr to
intcrvcnc in
managcmcnt.

Sanctions.
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(

(d) suspension of caPital exPenditure;

(e) suspension of issuance ofdebt instruments;

(f) suspcnsion from office of ttre defaulting director, officer or

employee;

(g) disqualification from holding any position or office in any

licensed or financial institution in Kenya;

(h) undertake more frequent insiections of that mortgage

refinance companyt

(i) order the mortgage refinance comPany to submit to the

Bank, within forty-five days, a capital restoration plan to

restore the mortgage refinance company to the caPital

adeqtacy or, in the case of issues unrelated to capital' a plan

to resolve all deficiencies to the satisfaction of the Bank;

0) at the exPense of the mortgage refinance comPany, appoint a

person suitably qualified and competent, in the opinion of

ihe Bank, to' advise and assist the mortgage refinance

comPany in designing and implementing a capital restoration

plan or 
-other 

corrective action plan under paragraph (i)' and

ih. p".ton appointed shall regularly rePort to the Bank on the

progress of the plan;

(k) impose restrictions on growth of assets of the mortgage

refinance comPanY;

(l) revocation of the licence; and

(m) any other action as the Bank may consider appropriate'

58. (l) A mortgage refinance comPany may, with the approval

of thc Bank, voluntarily tiquiclate iself if it is able to meet all its

liabilities.

(2) An application for the Bank's approval for the purposes of
sub-regulation (t ) shalt be in such form as may be determined.

(3) The Bank may, upon receipt of an application under sub-

regulation (2), approve the application if satisfied as to lhe solvency of
the mortgage refinance comPany.

(4) Where the Bank aPProves an application by a mortgage

refinance company under this regulation, such mortgage refinance
company shaU-forthwith cease all its operations except such activities
as ire incidentat to the orderly realisation, conservation and

Preservation of its assets and seBlement of its obligadons.

(5) Whcre a mortgage refinance company goes into tiquidation

under this regulation -
(a) the liability of the sharehotders of the mortgage refinance

comPany for uncalled subscriptions to the caPital stock of the

tno.tg"g" refinance comPany shall continue until the end of
the liquidation Process; and

Voluntary
liquidation.
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(b) the mortgage rcfinance company shall first dischargc irs

Iiability to its sccurcd creditors artd thcrcaftcr rank all other
creditors in accordance with the provisions of the Companies
Act.

(6) Thc Bank shall upon approval of a voluntary liquidation.
follow up with thc mortgage rcfinance comparty to cnsurc smooth
execution of thc I iquidation process .

.t
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D

FIRST SCHEDULE (r.4 (lXb); r.36)

CAPITAL REQUIREMENTS FOR MORTGAGE RBFINANCE COMPANIES

l. A core capital of not less than One billion Shillings

2. A core capital of not less than 10.5 per centum of tota.l risk weighted assets Plus

risk rveighted assets and off-balance sheet items.

3. A total capitat of not less than 145 per centum of its total risk weighted assets

plus risk weighted assets and off-bdance sheet items.

4. The computation of risk weighted assets and off-balance sheet items shall be

computed as may bc determined by the Bank from time to time'

SECOND SCHEDULE (r.4 (lXc); r' l8(l))

PART A_CRITERIA FOR DETERMINING PROFESSIONAL AND MORAL
SUTTABILITY OFDIRECTORS AND SENIOR OMCERS

l. For the purposes of determining the professiona! and moral suitability of
persons, proposed tote directon and senior officers of.a mortgage refinance company,

ihe Bank shall have regard to the following qualities, in so far as they are reasonably

determinable-

(a) possession of rclevant qudification, knowledge, skills and experience;

(b) abiliry to recommend sound practices based on previous business experience;

(c) abiliry to provide objective advice;

(,-:i lbility to avoid conflicts of interest in activities and commitments with other

organizations

2. Wirhtrut prejudice to the generality of the provisions of paragraph (a), the Bank,

may have regard to the prcsent and previous conduct and activities of the person

concerned in business or financial matters and, in particular, to any evidence that such

Person -
(a) has been convicted of an offence of fraud or any other offence of which

dishonesty is an element;

(b) has contravened the provisions of any law designed for _the Protection of
members of the public against financial loss due to the dishonesty or
incompetence of or malPractices;

(c) was a director or a senior officer of an institution that has been liquidafed or is
under liquidation or statutory management;

(d) has taken part in any business practices that, in the opinion-of the Bank, were
fraudulent, prejudicid or otherwise improper (whether unlawful or not);

(e) has taken part in or bcen associated with any other business practices as would,
or has otherwise conducted himself in such manner as to cast doubt on his

competence end soundness of judgment;

(f) has defaulted in the rcpayment of a loan for three consecutive months advanced

by a licenced financial institution; and

(g) has been adjudged bankruPt.

3. The Bank may rcqucst any person to furnish such additional information as may
be necessary in determining the professional or moral suitabiliry of the person'

t
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PART B_CRITERIA FOR DETERMININC MORAL SUITABILITY OF
SICNIFICANT SHAREHOLDERS

L For the purposcs of determining the moral suitability of significant sharcholders
of a mortgage refinance company the Bank shall have regard to the previous conduct and
activities of the significant sharcholdcr concerned in business or financial matters and, in
particular, to any cvidence that such person -

(a) has bcen convicted of the offence of fraud or any othcr offence of which
dishonesty is an element;

(b) has contravened the provisions of any law designed for thc Protection of
mcmbers of the public against financial loss due to thc dishoncsty or
malpractices by persons engagcd in the provision of banking, insurance,

investment or other financial scrvices.

2. Where the significant shareholder is a corporate entity, its directors and senior
officers shall satisfy the criterion spccificd in paragraph (a) above.

3. The Bank may request any Pcrson or corPotate entity to furnish such
information as may be necessary in determining the moral suitability of significant
shareholders.

TI]IRD SCHEDULE (r. A(I))

FORMS

FORM CBK MRC I-I:
APPLICATION FOR A LICENCE TO CONDUCT THE BUSINESS OF A

MORTGACE REFINANCE COMPANY

NB; This form should be submittcd, duly complcted, accompanicd by the comPlete set

of documents required under Part III of thesc regulations

t . Namc of Mortgage Rcfinance Company.

2. Physical Address of Head Office: L.R. No

Strect: . Building and Town/City

3. Postal Address and Postal Code..............

Telephone No: ...........................,........ P.l.N

E-mail address.......

4. Date of Incorporation . . ... ...Ccrtificatc Reg. No

5. Former name(s) (if any) by which the mortgage refinance comPany has been

known:

6. Particulars of shareholding:

I

I

(

hcsent &
Former
Name(s) of
share-
holdc(s)

Postal Address of
shareholder(s)

PIN No. &
Identification
No.

Incorporation
or Registration
Details

No. of shares
held/allocated

I
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7. Particulars of Officers:

A. Directors

(Attach all necessary supporrive documentation; please indicate N/A where reguested dcuils
are not applicable)

B. Senior Officers

l

I

(Attach all nccessary supportive documentation;
are not applicable)

8. Names ofthe proposcd mortgage refinance company's -
(a) bankcrs, branch and their address

indicate N/A wherc

(b) name of law firm and their addrcss

(c) name of corporate secrctsry and their address

9. Sources of funds for the proposed business

10. Does the mortgage refinance company hold, or has it ever held any authority from a

supervisory body to carry on any business activity in Kenya or elsewhere?

If any such authority has bcen revoked, give particulars

I l. Has the mortgage refinance comPany been put under receivership in the past or
macle any compromise or arrangement with its creditors in the past or otherwise failed to satisS
oeditors in full?

Namc of
hopscd
Dircctor

Agc and

Nationality

hofpscd
Caprcity

(Exccutivc

Non-
Exccutiva)

ID Nor

Prsport

No.

Quelification
(rcadcmic and

profcssional)

Pctal and

Bmail
rddrcss

Tclc-

pho*
contlcll

Expcricnce

/prcvious

employrncnt

Othcr

Cunrnt
Dircctonht

(s)

2

Cuncnt

Position
Postal

and E-

mail

addrcss

Tclc-
phonc

r'0nlrcts

Erpcricncc

/prcvious

unploymcnt

Proposed

Dcsignatior

ID No/

Passport

No.

Qudification
(acadcmic

and

profcssional)

Nme of
Propcred

Scnior

Officcr

Agc and

Nationalitl

I

2.
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If so, givc particulars

12. Has thc mortgagc rcfinancc comPany bccn thc subject of invcstigation by a

govcmmcnt agcncy during thc last thrce ycars ..........,.'

I3. Is thc mortgage rcfinancc company engagcd or das it cxPcct to cngagc in Kcnya or

clscwtrcrc in any litigation which may havc a matcrial effect on the resourccs of thc mortgagc

rcfi nancc company? ........

14. If YES, givc particula$

DECLARATION

Wc, thc undcrsigncd, bcing dircctors of thc mortgagc rcfinance comPany, dcclarc

that to the bcst of our knowlcdgc and belicf, the information containcd hcrein is
completc and accuratc. Wc also ccrtify that thc capital to bc invcsted in thc mortgagc

refinance company is not from procceds of crimc.

FORM CBK MRC I -2 (r.4 and r.7)

FIT AND PROPER FORM FOR DIRECTORS AND SENIOR OFFICERS

NB: This form should bc duly complctcd, accompanicd by thc complctc sct of
documcnts rcquircd undcr Part III and submittcd to thc Bank.

I. THEMORTGAGEREFINANCECOMPANY

Namc.............

Typ" ...

Proposcd position..........

2. PERSONALINFORMATION

a) Surnamc........

I

^

C)thcr Namcs

c)

d)

c)

f)

b) Previous Namcs (if any) by which you havc bccn known

Reasons for change of namcs........

Year and Placc of birth: ........

Nationality and how ac<luircd

Pcrsonal ldcntifi cation Numbcr (PIN)

(i) Identification Card numbcr and datc of issuc

(ii) Passport numbcr, placc and datc of issuc...

S) Postal Addrcss

h) Prcvious Postal Addresses (if any)



I
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(i) Physical Addrcss

(ii) Tclcphonc numbcrs

Educational Qualifi cations

Profcssional Qualifications and ycars obtained

h) NameG) ofyour bankers during thc last 5 years

i) RcsponsibilitiesofProposedposition

3. EMPLOYMENT/BUSINESS RECORD

4. DESCRIPTION OF PAST AND PRESENT ACTIVITIES IN KET'IYA AND
ABROAD
4.I SHAREHOLDING (DIRECTLY OWNED OR TI{ROUCH NOMINEES)

D

Qualifications
Year

obtained

Examining
Body

Gradc Obtained

1

2

Qualifications Year
obtained

Examining
body

Grade
obtained

I

2

Period Name of
Employer/

Business and

Addrcss

Position Held

& Datcs

Responsibilities Reasons for
I-eaving (wherc

applicablc)

Company's
Name

Certificate of
registration

No.

Executive or
Non-executive

Position held
Date of

appointment
Rcasons for

leaving



Company's
Name

Certificate of
registration

No.

Executive or
Non-executive

Position held Date of
appointment

Reasons for
leaving
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4.2 DTRECTORSHIPS

4.3 MEMBERSI{IP TO PROFESSIONAL BODIES

Name of the
institution

Membership No Position held Currcnt status of
membership

Reasons for
leaving

5. BORROWINGS

5. 1 Have you ever defaulrecl in your financial obligations in the last five years?

If yes, givc details

5,2 Have you at any time bcen convicted of any criminal offence in any jurisdiction? If
so, give paniculars of the court in which you were convicted, the offence, the penalty

imposed and the date of conviction .......,.

5.3 Have you ever been rJisqualifierl, under any legislation or regulation from acting as a

director orserving in a managerial capacity?

5.4 Have you, in any country, ever been dismissed from any. office-or employment, or

been asked to resign or resigned from employment or position of trust or fiduciary

appointment? If so give particulars

5.5 Have you evcr becn diagnosed as being mentally unfit or of unsound mind?

5.6 Have you ever been adjudged bankrupt?

If so, give paniculars

5.7 Have you ever been convicted of fraud or theft by a court of law in any country?

If so, give particulars

I

I

5.8 Has any entity with rvhich you were associated as a director, shareholder or manager

in-.ny .uu,i ry bJn in financial distress, made any compnrmise or arrangement with its
crediiors, been wound uP or otherwise ceased business either while you were associated

with it or within three years after you ceased to be associated with it?

If so, give paniculars......

t



J

5.9 Indicate the names, postal and e-mail addresses, telephone numbcrs and positions of
at teast three individuals of good standing who would be able to provide a rcfcrcnce on

your pcrsonal and professionat integrity. The referces must not be related to you, and

should havc known you for at lcast five years.

5.10 Is there any additionat information which you consider relevant for the

considenrion of your suitability or otherwise for the position(s) held/to be held? The

omission of matlrial facts may rcpresent the provision of misleading informaEon
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6. DECLARATION

I am awarc that it is an offcnce to knowingly provide any information, which is false or

mislcading. I am also aware that omitting material information intentionally shall bc

construed to be an offence.

I ccrti$ that the information given above is complete and accurate to the bcst of my

knowledgc, and that therc are no other facts relevant to this application of which the Bank

should be aware.

t undertake to inform the Bank of any material changes to the information provided

hercin.

NAME..........

DATED.........

J

t .....................POSmION HELD

. AT.................. TIrIS DAY OF

SIGNED.

(ApplicanQ

(This declaration must be signed in thc prcsence of the witness named bclow)

WTTNESSED BEFOREME:

COMMISSIONER FOR OATHSMAGISTRATE

Namc:

Signaturc:

Addrcss:

Date......, .and Stamp

N.B. The information givcn in response to this questionnaire shall bc kept confidential
by thc supervisory authorities,except in cases provided for by law.

Name of
refcree

Postal
address

E-mail address Tel no.
(s)

Position (where
applicable)

Relationship
with applicant

I

2

L
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FORM CBK MRC I-3 (T.4)

FIT AND PROPER FORM FOR SIGNIFICANT SHAREHOLDERS

NB:Thisformshouldbedulycompleted,accompaniedbythecompletesetof
documents provided undcr Part III.

I. THEMORTGAGE REFINANCE COMPANY

Name

Registration No

2 INFORMATION

Name of the corPorate bodY

b) Previous Names (if any) by which you have been known:

c) Year and date of incorPoration

Country of incorPoration

Personal tdentification Number..........

Contacts details ............

Name(s) of your bankers over the last 5 years

DESCRIPTION OF PAST AND PRESENT ACTIVITIES IN KENYA AND

ABROAD

3.I SOURCESOFFUNDS

l. Please provide deuils
shareholder, would like to
mortgage refi nance comPany.

Declaration on the sources of funds

t

d)

e)

f)

c)
3.

a)

b)

c)

2.

I

of the actual
invest or use

source(s) of funds that You, as a

in the acquisition of shares in the

Plcase provide a sworn statement that the funds that you, as a-shareholder' would

iit" to inu.rt or usc in the acquisition of shares in the mortgage rcfinance comPany are

not from proceeds of crime.

4. DECLARATION

I am awarc that it is an offence to knowingly provide any information, which is false

or misleading. I am also aware that omitlng'material information intentionally shall

be constnred to be an offence.

I certify that the information given above is complete and accurate to the best of my

knowledge, and thar ttrer"ldno other facts relevant to this application of which the

Bank should be aware.

J
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I undcrtake to inform the Bank of any material changcs to thc information providcd

hcrein

NAME:

DAY OF 20DATED AT:.................THIS.

WITNESSED BEFOREME:

SIGNED

Namc:

Signarurc:

Address:

Madc on .

(Applicant) COMMIS S IONER FOR OATHS /I'IAGISTRATE

t

FOURTH SCHEDI.JLE

FEES

(r.a (2Xc); r.5(4))

FIFTH SCHEDI.JLE (T.16)

CoNDUCToFBUSINESSANDAITFAIITSoFABoARDANDBoARD
COMMITTEES

l. Meetings

( 1) Thc board and the board committces shall mect at least oncc in cvery quarter' to

dclibeiaie on thc affairs and financial condition of the mortgage refinancc company and

provide oversight and guidancc to the management'

(2) Every membcr of the board and board committees shall attend at least two

thirds of the board mectings in any financial year'

2. Quorum

( l) Thc quorum for the conduct of business of a board shall bc at least two-thirds of
the members of the board.

(2) The quorum for a mecdng of a board committee shall be at least two-thirds of
the committee membcrs, wherc at i-"att ona attendcc must be a non-exccutivc director of
the mortgage rcfinance comPany'

3. Chairperson

(l) The members of a board shall elccl a chairpcrson pursuant to the provisions of
the company's articlcs of association.

(2) The members of board committce shall elect a chairperson fmm amongst

thcmsclves who shall bc a non-cxecutive dircctor'

Ircm (Kshs.)

(a) Application for a 5

(b) and annually thereafterOn the granting of a licencc 100,000



N. PHOTOS OF THE DELEGATION

The Rt. Honourable Speaker of the Senate, Sen. Kenneth M. Lusaka, MP

together with Amb. Paddy C. Ahenda, the Ambassador of Kenya to the
Kingdom of Qatar during a Speaker's Round Table meeting at the 140th IPU

Assembly

The Rt. Honourable Speaker of the Senate, Sen. Kenneth M. Lusaka
addressing the 140th IPU Assembly

t
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EXPLANATORY MEMORANDUM TO

'I'HE CENTRAL BANK OF KENYA (MORTGAGE REFINANCE COMPANIES)
REGULATIONS, 2019

(L.N. No r34 of 2019.)

PART I

Name of the Statutory Instrument: The Central Bank of Kenya (Mortgage Refinance

Companies) Regulations, 20 I 9

Name of the Principal Act: Central Bank of Kenya Act
llnacted Pursuant to: Section 57 (l) of the Central Bank of Kenya Act
Namc of thc Ministry/Dcpartmcnt: Central Bank of Kenya
Gazctted on: August 16,2019
'I'abled on:

PART II

l. The purpose of the Statutory Instrument

1 .1. The purpose of the Central Bank of Kenya (Morlgage Refinance Companies)

Regulations,20l9 is to give effect to Section 57 (1) of the Central Bank of Kenya
(CBK) Act, Cap. 491 of the I-aws of Kenya which empowers the CBK to make

Regulations to give effect to the provisions of the CBK Act. The purpose of the

Regulations is to operationalize the mortgage refinance legal regime which was

introduced to the CBK Act through the Finance Act, 2018.

1.2. The Regulations provide for, among other things, a clear framework for
licensing, capital adequacy, liquidity management, corporate govemance, risk
management, and reporting requirements of mortgage refinance companies.

2. Legislative Context

2.1. The CBK Act was amended by the Finance Act, 2018 to provide the legal

framework for the licensing and regulation of the mortgage refinance business

and to bring the operations of Mortgage Refinance Companies within the

regulatory and supervisory purview of the CBK. The Finanoe Act, 2018

amendments amended sections 2 and 4,A. and inserted Part VIB in the CBK Act.

2.2. Section 57 (l) of the CBK Act provides that the CBK may make regulations for
the purpose of giving effect to the provisions of this Act and generally for the

better camying out of the objects of the Bank under the Act.

3. Policy Background

3.1. The Finance Act, 2018, among others, amended the CBK Act to introduce

mortgage refinance business in Kenya. Mortgage refinance business is defined as

the provision of long term financing to primary mortgage lenders for housing

finance and any other activities that the CBK may fi'om time to time prescribe. It
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(3) Thc chairpcrson of thc board or a board commiscc shall prcaidc ovcr cvcry

mccting'oi 0rc board but in his abscncs thc mcmbcn.PI€scot sluu gl-cct onc of tha

mcmbc-rs prcscnt to prcsidc owr thet mccting and thc busincsc tra6tcted thqsat.

4, Rcporting

Evcry committcc of a berd strall rcport to thc board' 8t lc'st onec Gvcry thrcc

months.

5. Board o rcgulctc its own proccdurc

Exccpt as provided in this Schodule, thc borrd may rcgulatc its own proccdure'

PATRICKNJOROGE,
Governor, Ccntral Ba* ol KcnYa-

{

l



is intended that the mortgage refinance business be under the regulatory,
supervisory and reporting framework of the CBK. pursuant to this, the CBK
formulated the central Bank of Kenya (Mortgage Refinance Companies)
Regulations,20lg.

3.2. Mortgage refinance business is intended to support the affordable housing agenda
that is part of the Government's Big 4 Agenda to be implemented over the five-
year period (2018- 2022). Mortgage refinance companies will facilitate provision
of low cost housing as envisaged by the Big 4 Agenda on housing. Financial
institutions will be expected to pass on the benefits of lower cost funding from
mortgage refinance companies to Kenyans through aflordable mortgages.

3'3. Mortgage refinance companies will at affordable interest rates refinance primary
mortgage lenders such as commercial banks, microfinance banks and Saccos
using funds from the capital markets so as to provide affordable mortgages to
eligible members of the public. This will in the long run increase the number of
households with affordable housing.

4. ConsultationOutcome

4.1. The CBK published the draft Central Bank of Kenya (Mortgage Refinance
Companies) Regulations, 2019 on its website in February, 2019 and invited
comments from interested parties including stakeholdels and the general public.

4.2- The CBK collected, collated, considered and incorpolated in the draft Regulations
views of the public and key stakeholders such as commercial banks, microfinance
banks, Saccos and the National Treasury, amongst others. The Regulations were then
forwarded to the Attorney General fol legislative drafting and publication in the
Kenya Gazefte.

4'3. 'Ihe Regulations were subsequently published in the Kenya Gazette (Legal Notice
134 of 2019) on August 16,2019. The Regulations are currently before the National
Assernbly for parliamentary scrutiny and approval.

5. Monitoring and review

5.1. The Regulations may be amended from time to time in future to ensure that they are
continually aligned to the nature of mortgage refinance business.

6. Contact

6.1. The contact person at the CBK shall be the Governor.

I

(

I
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