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RSON'S FOREWORD

rt contains ploceedings of'the Depaltnrental Conrmitte'e on Blrre Iiconomy, Water'
tion on its consideration ol the Senate Amendments Water (Anrendnrent) Ilill
ssembl llilh No. ss of 2023)

nal Asscnrbly corrsidelecl the Water' (Amendments) Ilill, ro2S (National Assenrbly
ot'202.3) and passed it rvith anrendments on 9.9r'd August,2o2.9 antl fbls ardetl the

e Senate fbl concrrllence l)trrsuant to the plovisions of Standin6; Orcler l4'!. -l-he'

sidered the Ilill and passed it sith arnt'ndments on ith Malch,2o2.l.

arnendrnents to the Ilill s'ele srrbsequerrtly u'ele refbrt ed to the Depaltntental
on lJltre [']conomy, Watel arrtl Ilrigation fbl considelation and lepolting back to the

ing the amendments, the Conrnrittee invited the Clabinet Secletaly firl the Ministly
anitation and Ilrigation together s'itlr the Council of Governols to get their vies s

posed arnentlnrents to the Ilill by the Senate. -l-he (lonrnrittee held a nreeting on

'April, zoz+, at Iloliday Inn in Kiarnbu CoLrnty. AII the stakehoklels rvele in sLrppolt
seeking to llrovitle lbr operationaliz ing l'ublic Plivate l)at'tnet'ship in the rvater'

ting that once ell'ectetl, these anrendnrents s'ill stqrport the ellirlt of tlle N{inistly to
tel antl servelage coverage fbl all

ttee consicleled the ploposed alnendrnents to the Ilill and recornnrended that the
oves Clauses o, and lo and l'rrlther le-jects the pr'oposed anteudttte'nts to Clattses 2, 5,

d 12.

of the l)epaltmental Conrrnittee on Blrrc Econonry, Water and llligation and
provisions of'Standing Ordel tsl9 (c), it is nry pleasant privilege and honoul to
this llouse the Ilepolt of the Conrnritte'c on its considelation ot'the Senate
t to the Water Amenclnrent Bill (Natiorul Assernbj Bill No. fi of 2o%) \\,ith
ation that the Bill be approved and rejects some of the Senate amendments to
reported by the Committe e

Hon. Bowcn David Kangogo, M.P.
e rson, Departmental Committee on Blue Economy, Water and Irrigation

5 | l' ,r ,'t'
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PART I
PREFACE

l.o Establishmcnt of the Committec
l. 'l'he l)epaltlnental Conrnrittee on Illrre I'iconorny, Water and Irrigation is one of the

tw('nty I)epartnrcntal (irnrnrittecs ol'the National Assentbly established undel Standing
Order gl6 u'host' rlantlates l)ursuar)t to tlrt'Standing Order 916 (5) ale as fbllorts:
i. To investigate, inquire into, and report on all rnatters rclating to the

mandate, management, activities, administration, operations and estimates of
thc assigned ministrics and departments;

tt. 'l'o slrul1' lhr Pro!:rttnD c drul polig' objectires tf nirtslncs tnd defarlnenls dntl tht
e.ffictivctrtss o/ lhe inf lurenhlion;

iii. On a qutrtull' basis, notitr.,r dnet repttrl on lfu inplenenlalhn oJ'lhe nalintl budget it
rrsfecl of' its ntndtle;

ir'. -lir sttrrly anrl lcvies all legislatir>rr refi'rled to it;
r. 'l\t slzrl1', a.rsess t d Lt dllz( lfu rtlttlit,t success of lfu nitislries and def>drlnenls as

nusured b1'tlu rentlls oblainLd as unpared zt'ith lluir slated objectit'ts;
t,i. 'lb int'csligrle dnd iry r'e into all natters reltting kt lhe assignul ministrie.s and

dQttrlnentt as thq'nay'deen rccessdrl', dnd as na1 ba rqfirretl lo lhem b1lhc llouse;
t,ii. 'l'o z,el tnd relo on all tltl>oittlnents ilhor tlu ('ort.stitutiort or ala1' ltzt rcquirts the

Natiorul lssonbl1, lo dftft ow, e.rtcpt lhose urder Shtrulin54 Onler 2(t l. (Conn ltt utt

,4fl>oinlmenls);
riii. 'l'o ettnine lredies, agreernenls arul conuentions;

,.r. 'l\t ntke reforls ond reantnrcnltlions to llu I lortsc ,ts oflen u possibh, irclruling
rttonmrc nda I i on o/' propoted kgis la I ion;

t. 'l\t con.tidtr re\orls of' ('onnis:iort.t and Irulepcudcul OfJicts submtll*! b llu I louse

?ut stkt ttl tu lfu pnnisiottt of lrliclt 2.5 1' ol the Cotsl il utiot; arul
.r r. 'lit ettrmine an1' qtestiou raistd b.1' llenbers o d ndtter l.i'ithin ils n,tndtk.

Subject of thc Committee
Irr acct>r'dance u'ith the Sccontl Schedtrle of the Standing Ordels, tht' C'onrnrittt'e is

rnandated to considel rnatters oll rrst' antl rcgtrlation of'rvatel lcsources, ir-rigation,
fisherics devt'lopnrent inclrrtling plonrotion of' aq rracrrltLrt e, Iish falnring, rnal'ine Iisllrl'ies,
tht' sLrstainable rrsc of ocean l'es()ulces fbt ccortoltric grorvth arrd ilrtpt-oved Iivelihoods,
e\cept seal)ol ts and nrarine tl anslx)rt.

In cxccrrting its rrrantlate, tlrt' (i>nrnrittee ovel'sces tlrt' firllos'ing governrnent nrinistties
anrl depaltnrents and agencit.s (MI)As), narrrcly:
i. -l'he State l)(,1)artrnent fbr Water antl Sanitatiorr
ii. 'l'he State l)cl)artrnent fbl Illigation
iii. 'l'he State l)('l)artrnel)t fbr Illue l'lconornl,and I'-isht'rit's

1.9 Comnrittee Membership
'l'lrt l)c1>artrnental Conrnrittee on Illrre liconorrry, Watel and Ilrigation s'as constitrrterl
b1. the I Ioust' on 2ith ()ct<>lrr', ,o22 art(l c<>tttprises of the fbll<iu ing i\{elrtlx't s:

.1.

Chairpcrson
Ilon. Ilou'en David l(angogo, MI' - Chairperson

I
2

.9
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Marakrvet I,)ast Constituency
United Democratic Alliance Partv

Vice- Chairperson
I I<;n. Kemero Maisoli Marwa, MP - Vice- Chairperson

K ulia l'last Constittrcrrcy
United Democratic Alliance Part

ey Mrrirru i N'lLrthama, M[)
t Constituency
rt

ks ony ('hality Katharnbi. Ml'
trtuency
mocratic Alliance Part

Ilozaah Akinyi, MP
est Constittrency
emocratic Part

Charlcs Ong'ondo, MI'
nstitrrency
m ra Part

rt Ilernaltl Muriuki.Ml'
uth Cbnstittrency
nt Member

Mohanred Aden, MP
th Constittrency
emocratic Part

Oachagtra, MP
Constitrrency
mocratic Alliance Part

I lon. Tandaza Kassirn Sau,a. MP
Matuga Constitrrency
Amani National Congress

I lon. Willianr Kanrket, MP
1-iaty Constituency
Kenva African National Union

I Ion. Eng. I'aul Nzengu, MP
Mrvingi Nolth Constitrrency
Wiper Democratic Party

I lon. Dolothy Muthoni Ikiala, MI'
Nonrinated
United Democratic Alliance Part

I lon. Mnyaz.i Arnina Laura, MI'
Malindi Constittrency
Orance Dcmocratic Movement

lIon. Elic Wanrunrbi, MP
Mathira C--ons ti t uency
United Democratic Alliance Partv

7lt',r1qe



1.9 CommitteeSecretariat

5. The Committee is facilitated by the lollowing stafl

Mr. Nicodemus K. Maluki
Clerk Assistant I/Head of Secretariat

Ms. Ivy Kageha
Clerk Assistant III

Ms. Lynette Otieno
Senior Legal Counsel

Ms. Joyce Wachera
Hansard Officer III

Ms. Fridah Ngari
Media Relations Officer

Mr. Allan Gituku
Sergeant At - Arms

Dr. Benjamin Ngimor
Principal Fiscal Analyst

Ms. Veron D. Aluoch
Research Officer III

Ms. Maryan Gabow
Protocol Offrcer

Mr. Eugine Luteshi
Audio Officer
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PART II

GROUND INFORMATION ON THE WATER AMENDMENT BILL, 2023
ONAL ASSEMBLY BILLS NO. ee OF eo2e)

Water (Amendment) Bill (National Assembly Bill No. 35 of 2023) was published on
uly, "2o2s and read a First Time on 26t1, July, 2023. The Bill seeks to provide for'
ationalizing Public Private Partnership in the watel sector.
Bill was considered by the National Assembly and passed with amendments on 25rd

Au st "2023. Pulsuant to Standing Order t++ the Bill was forwarded for consideration
e Senate. The Senate considered the Bill and passed it rvith amendments on 7th

Ma h, qoz4

De
his regard, the Senate amendments were subsequently committed to the
rtmental Committee on Blue Economy, Water and Irrigation lor consideration and

rting to the House

9lPage



PART III

s.OOVERVIEW OF THE SENATE AMENDMENTS TO THE
(AMENDMENT) BILL (NA?'IONALASSEMBLY BILL NO. ss OF soes)

tl

1.

CLAUSE 5

WATER

9 The follorving amendments ol the Water (Arnendment) Bill, 9023 (National Assembly
Bill No. .3.9 of 2023) rvere passed by the Senate on Thursday, ?'l' Malch 2o2.1 :

CLAUSE 3

lo. THAT Clause s ol'the Bill be amended -
(a) in the proposed nerv palaglaph (g) by inselting the rvolds "sul.rject to the economrc

elliciency cliteria set by the Regulatory Iloard" at the encl of the paraglaph; and

(b) in the ploposed nerv palaglaph (h) by inserting the ."vords "srrb.ject to the economrc
elliciency clitelia set by the Regulatory Boald" at the end of the paraglaph.

CLAUSE 4.

That Clause a the Bill be amentled by deleting clause .! and inserting the follorving nerv
clarrse.l.-

Section 68 of the plincipal Act is anrended l>y inselting the fbllou'ing new paragraphs

inrmediately aliel palaglaph (b)-

(ba) opelate rvatel rvolks and plovide btrlk rvater services by entel-ing into a bLrllt r.vater

pru'chase agleernent

(i) rvith an investor in accoldance rvith the provisions of the Public Plivate
Partnelships Act, 2o21, sLrbject to the economic efficiency criteria set by the
Regulatory Board and after conduction pLrblic participation and consulting the
relevant county govel nrnent rvhose alea of jrrlisdiction the rvatet' rvorks is
located; or'

(ii) rvith a rvatel selvices plovidel sub.ject to the econonric elliciency criteria set by
the Regulatory Board; ol'

(bb) opelate rvatel rvollis and plovide bulk u,ater services as a bulk water services

plovider until such a time as the watel' u,olks developnrent agency tlansfi:r's

lesponsibility lbr the opelation and rnanagement of u,atel rvolks to a county
governmer)t or water service provider in rvhose alea of'julisdiction the rvatel rvolks is

locate'd.

TI{AT the Ilill be anrended in the ploposed ner.v section 68A(2) by deleting the rvords
"with the approval of the Cabinet Secletaly," appearing inrrnediately afiel the vvords
"necessal'y thelealter"'-

10 lr';gc
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T, Clause 6 of the llill be amended-
laglaph (a), by deleting the nerv proposed subsection (t) and inserting the

ing rrcw ploposed strbsection ( t ) -
soon as possible, lbllorving tlrt' conrntissiorting of rvaterrvolks, the 'ivatetrvorks
eloyrment agency shall enter into an agreement rvith a cotrnty governnteltt, a.ioint
mittee, cross-cour)ty $'atel' service providet', ol water set'r'ice providet to plovide
er services rvithin rvhose alea of.jrrrisdiction the services are located.

eleting palagraph (b) and inserting the fbllorving nerv paragraph-

bsection (z), by deleting the rvords "arrthority" appealing alter the rvords "the joint
ttee" and inselting therefirr the rvords "cl'oss-cot.rnty s'ater service pt'ovidet s";

eleting palaglaph (c) and inserting the Ibllorving neu, paragraph-

l>section ($), by deleting thc rvords " the autholity" appearing after the rvords "the
mnrittee" and inserting thereltrr the rvot ds "cl'oss{or.lnty rvatet' set vice pt oviders"

T, Clause z of the Bill be amended-

eleting palaglaph (a) and inserting the fbllorving nerv palaglaph-

inserting a nerv paraglaph inrnrediately after' 1>aragraph (b)

'altrate and reconrnrend bLrlk u ater tarifli and applove the in4;osition ol'strch tarifls
rvith consurner plotection standards lbr use of'watet' lor domestic, comlnet'cial atrd
ion prrrposes;

aluate and lecomnrcnd taril}'s lbr illigation plll'l)oses;

ln alaglaph (b)by deleting the ploposed nerv paragt'aph (c) and strl>stituting thelefil'
e follorving nerv paragraph-

lssL licenses, set conclitions [bt'watel services plovisi()u, alld accl'edit watel' selvice
p ovidels and brrlk u'ater service pt oviders

, Clause s of'the Ilill be antended in palagl aph (b) in the proposed nerv sttbsection
deleting the worils "provision ol rvater servir:es" appealing inrnrediately aftel the
"inliastnrcture rrsed fbl the" and inserting thelelbr the WoI ds "contt'acted

n'

11 ll'.r,.,



CLAUSE lo
16. THAT Clause tO of the Bill be anrended by deleting the proposed srrl>section (.t.) and

insclting thelefirr the lbllorving ne* srrbsection-

(,1) I)espite any pror.isions in this Act, bulk rvatel supply selvices '"vhich arc prinrarily
inten<led to suppll' rvatel in bLrlk to a s ater servicr.s 1x'ovidel in a r:ount1' or counties other'
tharr thc' county in rvhich the bLrlk rr,atcl abstraction rvolks ale located, shall be
rundcltaken by bulk s atcr service plovidels licensed undel this section.

CLAUSE I I

li. THAT Clause I I of th(' Bill lx.delcterl

CLAUSE I2

lE. TIIA-l', clarrse l9 of'the llill lx'arnended in the prollosetl nerv section I l9 (2)by ins..rtirrg
the firllou,ing neu,palaglaph irnmediately afit,r' palagraph (c) -

(d) trvo persons, a rrran antl a wolrrar), u'lro 1>r.lsscss a dcgrec [i orn a rrnivelsity le<:ognizerl in
Kenya and at least five yeals' expelience in a lelevant fleld, norrrinaterl by the ('orrncil of
(irrrnty (iovernols.

CLAUSE 2

l1). THAT Clause g of'the llill be anrenderl
(a) by deleting palaglaph (a) and inserting the fbllou'ing neu palaglaph

(a) by irrserting the fbllorving nerv tlefinitions iu the plopel alphabetical se(lu('nce -
"bulk water service provider" nreans a rvater service plovider', contracting arrthority, or
any other person ploviding bLrlk s,ater sel'\'ices in accordar)ce u,ith a license issrred by the
Regrrlatory Iloard fbr the selvict aleas specifietl in the licensc;

"contlacting author-ity" nleans-

(a) at the national govel lln)ent level, a state (lel)al'tllent, agt'ncy (,r statc corlrolatiorr u'lrich
intends to haYe its lilnctions undertakcn b1'a private pal't),; ol'

(b) at the cotrnty level, tlrt' county govel nrrerlt, county agen( y or' ( (,unty colporation rvhich
intends to have its lirnctions rrntlertaken by a private palty;

"joint conrnittee" rneaus a conlntittee established by the trational or county governntent
cortsisting of'the national governr)rent and a corrnty govcl'r)nlent or two ol' nrore cour)ty
governn)etrts;
"private patty" ttteans a l)arty tllat enters into a pro.iect agreenrent rvith a contlacting
autholitl, ittttl is tesponsible fbr undeltaking a plo.iect on behalf of' the contlacting
atrtholity untler this Act;

(b) in l'aragraph ( b) by dt'leting the pr'<>posetl tlelinition of "lrulk u,ater'" and srrbstitrrtirrg
thelefbr s'ith thc [irllorving nt.rv definition

12 lP,rrt t'



"bulk uatt'r" rrrt'ans srrppll'of \\at('l
ser-r'ice pt ovitlt't s firl lctail;

) by deletirrg l':rlaulaph ( c)

lt) lrrrlli lr1.a brrlli rratt't st'rvices provitlt'r' to a \\ater

13



PART IV

S PUBLIC PARTICIPATION/ STAKEHOLDERS CONSULTATIONS

20 'I-he National Assenrbly considclerl the Water (Antendtncnt) Ilill, 2o2.9 (National
Assenrbly llill No..s.9 of'9o2.3) antl passerl it s'ith anrentlrrx.nts on g3r'd Arrgust,,2o9.3 aird
Ibrs at ded the sarne to the Seirate lbl t oncurlence l)Lrrsrrarrt to the lllor-isions ol Standing
Order t I I..'.['lrt' Sertate corrsidered the l]ill antl passed it u ith arrrendrrents ()n ;tl, N{al'ch,
202.1.'l'he Senate amendrr)ents to the Ilill sere strbst,rl rrently lefblred to the
l)epartrnental (irnrrrittee on lllrre l'lconr>lr)y, Watel' and I lrigation lbr consi<leratiorr arrd
repolting back to the I [orrse.

2l ln this legald, tlrt' C--orlrnittee hcld a consrrltative rnecting *ith the Cabinet St'cletary
Ministry ol W:rtt't , Sanitation antl I r'rigation togethel rvith C]orrncil of' Ciovcrnors to
deliberate on thc Senate Anrenrlrrrents to tht, Water (Arnerrtlrrrent) Ilill,9093 on i\{ontlay.
sth April, :2o2 l. at I I()liday Inn I Iotel, Kiarrbrr CoLrnty.

9.I THE MINISTRY OF WATER, SANITATION AND IRRIGATION

-l-he Cabinet Se clctal y Ibr Watcr', Sanitation and Illigation Mr. Zachaliah Warvenr,
I|GI I appealtrl belirre the Cirrrrrrrittee on N'londay ittl, .,\pl il, 2o9 t, and srrlrnrittt tl on the
Senate Anrenrlnrcrrts to the Watel Arrrcndnrent tsiI1.2o2.9 as fi>llorvs,

CLAUSE 3

23. THAT Clausc s of the llill be arne nrlcrl

a) in the ploposu.l ntrv palaglaph (g) by inselting thc rvoltls "srrb.iect to the t.conorrric

efliciency t:r'itclia set by tlrt Iicgrrlatory ISoard" at thc t'nrl of the paragralth; anrl

b) in the propost'd nes' paragraph (h) by iuserting the s'ords "strbject to the econornic
efliciencl' clitelia set by the llegrrlatory I3oard" at the entl of'thc paraglaph.

Observation

)l Senate arrrcntln)('nts l)l'oposes to arrrend tlre' Bill to plovirle that bulk natel storage
agl eenrents cr)tered ir)to by thc Nati<>nal Water Stolage Atrtlxrrity should be srrbjt'ct an
econonric eflicicncy clitelia set by tht' r't'grrlatory boartl i.c. thc Watel Selvice llegtrlatoly
Board (WASltl.)ti).

25 -l-he I'rrblic l)r-ivate l)altnelships ,\ct rvhiclr canre into cflix't orr l)ecernber' 25, 2o,2 I, is the
plincipal larr govet-rtirtg PPI's in Kenl'a. Section 39 of'thc Act provides an elalrolate lcgal
and iustitrrtiortal fiarnesork fbl the calrying orrt and apploval o1'a fbasibility strxly shich
cletelmines thc viability of tlrt' proiect. l-here is alr-t'atly a legal ancl institrrtional
I't'anrervot li ilr plar:c fhirly t'obrrst to r.rrsrrrt the flnancial integlity of'the PPP ploiects. Thc
Senate amendrnent is unneccssary. It is proposed that Clause s of the Bill be
retained as is in the Bill-

14 | l',r. ,'
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Th Clause 4 the llill be anrended by deleting claLrse.l and inserting the fbllorving nerv

e .!-

tior) 6E ol'the principal Act is arnended by inserting the fbllorving nerv paragraphs
diately alter paragraph (b|-

(b

In

(r,
p
re

) operate \\,ater \\'orks and plovide bulk s ater selvices by entet'ing itrto a lrttlk s atet'
'chase agreentent -
h an investol in accortlance uith the provisions of'thc I'ublic l)rivate l)artlrerships
Act, 2o2 I, sLrbiect to thc economic efficiency ct'itet'ia st't by thc Ilegulatoly lloald
and alter conduction pLrblic palticipation and consLtltilrg the t'elevant coLtlrty

l{overr)nrent rvhost'area of'julisdiction the water u'orks is located; ot'
h a rvatel selvices providel subject to the econonric elliciency critelia set by the
ltegrrlatoly lJoal'd; ol'

)operate lvatel rvotks and plovide bulk lvatel setvices as a lrttlk u'atet' setvices

p

vider rrntil srrch a tinre as the watel' rvorks developll)ent agency ttanslbts
ponsibility lirr the opelation and manaffelnent of' u'atet rvorks to a cotlnty
el'nlllcnt ol rvatel servicr' plovider in rvhose alea of.jurisdictiol) the watel' rvorks is

ted

on

'fh llill ploposes an arnentlnrent to the Act to expancl the Inantlate of'the agencies by
allcr 'ing the agencies to

F) ter into I)[)l)s fi;r strpply of brrlk rvater as pet'the PPI) Act
Er tel into agreernt'nts with othel' \\'atel' services ploviders lbr bulk watcl'stlPPly
o rate as a rvater st'rvices plovidel until the agency transfbt's responsibilitl' tbr the

o ration ols'ater s'orks to a county govel'nn)ent oI a \\'ater services ptovider

Th pr'oJxrsecl arnendrnent by Senate provides for the reqtrirenrent lirr public pat'ticiPation
and
\vOI

sLr[>

salb

onsultatir>n u'ith the t-t-levant cor.lnty govel'nment in bLrlk rvater strpply by tltt'rvater
agencies in both arrangenrents. It firrther tequires that the agre'etnelrt l>oth be

te'd to an "econorttic e|iciency criteria set by the WASITI'IB

1'h leqrrirerrrt,nt Iirr prrblic palticipation has beett plovitled lil'in the l)l)[) Act, 2o9 I

[]n r Section 22 of'the Act, the contracting autholity has a dLrty to ensttre pLtl>lic

pal' cipation and in plojects intplenrentation

Sulr ting the I)[)l) agleenrent to an economic efliciency criteria set by the IlegLrlatory
Iloa d, thele is an elaborate legal and institutional li'amevvork in place both Lrndet'the
I,P Act and the Water Act, 20 to to ensure the linancial integrity ot'the l)l'[) plo.iects,

uald consrrlnel intere'sts and guarantee equitable acrcess to rvater and sanitatiolr
ser \ ces at firil plict's. The proposed amendment by Senatc to (ba) (I ) should NOT

efore be sustained. The provisions in the Bill should be retained as is.
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9l Accor-dingly, the l)l)l) Act in s'hich bulk u,atel supply agleenx'nts l)et\\'(,en tht' rvater'
rvt>tks tlevelr>pnrent agencit's and investols undel the I'l'l' fl'anrerlork is ant:lx>retl catels
lirl tlx' prrlrlit prrltit ipatiorr rultrilerrrent.

-l-lrc Water ,,\ct, ?O I (i provides fbr consumer l)r'otectior) anrl t'nsrrring u att'r sen ices
ptovision is aflbrdal>le, ellicient and equitable. I'ut'ther', the llill, undt'r' section il (b),
(llatrse 7 tlte ntanrlatt' ol the regrrlatorl. boartl is cnhancerl to cvaluate anrl appr'ole
ittrpositiort o[' brrlk rrater tarifljs in line s'ith consur]lel I)l(,tt'ctiorr stanrlartls. The
proposed amendment by Senate to (ba) (ii) should NOT therefore bc srrstained. The
provisions in the Bill should be retained as is

CLAUSE 5

'l'llA'l'the llill be anx'ntlctl in the proposed ne*'section (t8A(9) l)y <lclctirrg tlrt uorrls
"rvith the apploval ol the ('abinet Secletary," al4rearing irtrnrerliately af'tel the u,oltls
"IICC('ssal y tht'n'afier"'

Obscrvation

3,1. Scction i2 of tlte Watct Act, 2o l6 elnpowers thc llcgLrlatoly I}>alrl t<> prrlrlislr re grrlatory
stanrlartls u,itlx>rrt thc apll'oval ol'the Cabinet Secletaly. 'l'he N{inistly aglec(l to the
llt olxrst'tl arrrenrlrrrent <lf ('latrse 5

CLAUSE 6

35 THAT, Clause o of the llill bc arlenrletl
(d) in palaglaph (a), l>1, tlclcting the nerr' proposcrl subscction (l) antl instlting the

fbllorring nrrr prrlxrserl srrbsection (t)

:2) r\s soon as pr>ssilrlc, [irllouing the conrmissioning ol' rlatelu'olks, tlrc rlatt'rrr'orks
devtlopnrent agcncl, shall entel'into an agl'eenrent *ith a corrnty govetnnrent, a.ioint
cotntttittee, ( r()ss-cour)t-)' rvatel selvice plovider', or' \\'atel' sen ict' pr'ovitler to provi<le
rratt r servict.s u'ithin rvh<>sc alea oljurisdiction the sen ices alt. locaterl.

(b) Irl, rlclcting palaglaph (lr) antl inselting the fbllou ing nes' palaglalth-

(b) in srrbscctir>rr (z), by deleting the s'ords "authol ity" appcaring aftt'r' the rvolrls "the.ioint
cornnrittctJ'and inst,rting therelirl the u,olcls "cl'oss-county rvatcr sen'icc lrr'ovirlt.r-s";

(c) by dcleting palaglaph (c) and inselting the Ibllorving nerv paraglaph-
(c) in strbsectior) (.9), lry tlt'lctinpq the rvolds " the atrthority" appealing altct thc rv<:rltls "the

.ioint t:olltrtittet"' and inselting thercfbr the rvolds "cross-e()unty rr irtt.r st.rvict. plovitlt,r's"

Obscrvation

'l'lte artrertrlntt'rtt to Se(:tion 69 ot'the Act niainly soLrglrt to clarily tlrat t'otrrpletcrl rvater'
rvollts to bc handed over to cotrnties exclLrde trational ltrrblic rlatcr rr'olks. -l'lre Act
lrr'ovitlcs that hand ovcl agr('enlents lbr cornpleted uater rvolks shall lre lrt.trr eerr tlrt.

16 | r',r .'
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r rvorks developnrent agencies and the county governlnent, the joint conrmittee oI'
rity ol'the county governments rvithin rvhose area the rvater rvorks is located jointly
the rvater service plovider

Bill also seeks to onrit refererrce to joint cotntnittees and atrthorities in the process
the roles olthe conrnrittee in the process has not been defined

tlanslbr'/ Itandover envisaged by the Bill ttnder section 69 rvill be lbr the Cotrnty
c works and services

on the above information,thc proposed amendment by Senate should NOT
stained. Clause 6 of the Bill be retained as is.

T, Clause z of the Bill be amended-

eleting paragraph (a) and insertirtg the fbllorving new pat'agt'aph-

inserting a nes palagraph inrnrediately aftel palagraph (b)

valuate and reconrrnend bulk rvater tarifl's and aPpl'ove the imposition of'strch tarifiis
rvith consunrer protection standat'tls fbt trse of lvater lbl donrestic, conrntet'cial and

tlon l)ulposes;

'aluate and recornrrt'nd tarilB Ibr irrigation I)ull)oses;

palaglaph (b)by deleting the ploposed new pat'agraph (c) and strbstittrting therefbr
llorr'ing nerv pa raglaph-

e licenses, set conditions fol rvater services pt'o't'ision, and accredit rvater sel'\'lce
pr videls and bulk rvatel service pI'ovidet's

n

-l-he Bill ploposes antendltrelrts to Section t2 of the Watel Act by intlodLrcing a nerv

rnan ate lbl the Water Selvices Ilegrrlatory Board (WASRIiI3) to evaltrate and approve

, sewelafIe and btrlk rvatel tal'ifll lbr clornestic, commet'cial and ill igation purposes
-f he
cons
as is

egLrlator evaluates the tarilf and appl'oves the inrpositions of the talifl in line rvith
rmel protection stantlards. The Ministry proposes that Clause 7 (ba) be retained
in the Bill

o

T Clause lo of'the Ilill be anrended b1' delt'ting the ploposed subst'ction ('!) and

lTlPatlr:

lnsel ing tht'refor the follorving nerv sttbsection



('t.) l)espite any plovisions in this Act, brrlk *'atcr srrpply serviccs rvhich art' prinrarily
intended to suppll'uatcl in lrrrlk to a \\'atel sel'\'ices pr'ovidel in a corrnty or corrnties other'
than the cotrnty in u'hich the brrlk rrater abstlaction rr'orks ale locatsl, shall lx'
ttlrdertaken by brrlk rvatel service plovirlers Iicensecl rrndel this scction.

Observation

ClaLrse I O o1' the Bill st't'lis to anrt nrl Section I oo of' the Water' .,\ct rvhich deals u ith
strpply of'Irrrlk water'. -l-he l>ill pl()l)oses that all btrlk lvatel srrpply serviccs to a rvatcr'
services lrlovirlel in a cornrtl,ol rrrLrltiple coLrnty difli.r'ent fiorn u'here tlrt'brrlk rvater
abstt'actiort is sitrratctl shall be rrnrlt,rtaken Irl' u'atc'r rror-ks tleveloltnrcnt agencies
establishetl rrndel Sectiorr (;5 ol'the \\Iater r\ct. \Vith the ploltoscd anrenclnrt'nts to the []ill
by Senate uhich has prrrvided and tlelinecl "lrrrlk u,atel servicr' plovidtr'" it fbllou's
thcrefbrc that brrlk l,atel supply rvill l>e Lrndcrtzrlien by a brrlk rvater sulrplier. -flrt,

deflnition has l>een expandetl to inclruk'corrnties. The Ministry has no objection to thc
proposed amcndment to this clausc.

CLAUSE r l

.1..1.. THAT Clausc I I of'the llill be dt,lett'rl

Observation

('laLrse t t of'the llill I)lol)oses an arrrerrtlnrtnt to Scction I l.l. of'th('Watel Act to exl>antl
the rlandatt' of the \\ratt'r St ctor -l'r'rrst I.'und b1' ll oatlening tlrt, sc<1rt, olclltities to rvlriclr
thc firnd r:atels. C'rrllently the,'\ct rrrandates tht' f'rrntl to provirle llnancial slll)port to
coturties itt the provisiort of rvatel anrl sanitation services anrl to assist in financing tlx'
tlt'r't'loplnent and nrartagcrttent ol'rvatcl ser-r'ices irr the nralginalized arrtl rrntlelselverl
aleas. Although the proposal by Senate is to rctain the provision in the Act, thc
Ministry propose that the Section be amendcd to allow financing by the fund to all
water sector institutions-

[.9

l!,

CLAUSE 12

+(i. -l-l It\T, clatrse l2 of the Ilill be anrendcd irt tltc 1rt'oposed nerv st'ction t t!l (z)b.y inser tirrg
the lbllorving nerr'palagraph irnmediatcll, alter paragraph (c) -

(h)trr,o pelsons, a ntan and a wonrarl, rvho possess a tlcgrt e lirtnr a rrnivelsity lct:ogniz-ed irr
I{enya and at least flvt' 1,t.als' expelicnce in a lelrvant field, rrontinated by the C)orrncil of
Countl'(iovelnors.

Observation
(llause l2 o1'the Bill scclis to arnenrl Set:tion I tl) of tlle Watt'r' Act rvhich t'stablishes the
Water' 'l'r'ilrrrnal. -fhe Ar:t cstablislterl the tlibrrnal brrt did not 1l o,, ide Ibl conrpositiou of
the triltunal tttenrbers. -l'lte ptoposctl antendnrents to section thclefirle s<.tk to crrle this
gap in the larr'.

Selrate plopose that the t\\'o 1)elsons alrpointed rrrrtlel category (t:) be norninated by the
(irttncil of ( iovelnors.

t;
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trib nal l;e as neutlal as possible. It is firr this simple reason that the proposed
am dment by the Senate in this legard should not Ir sustained. The Ministry

oses that Clausc l2 ofthe Bill be retained as is.

.)

T Clause s olthe Ilill Ir amended-
leting paraglaph (a) and inserting the lbllorving nerv pat agt'aph-

) bvi sel-ting the fbllos,ing nerv definitiorts in thc plopel alphabetical seqtrence -
"bul water service provider" rneans a u'ater service plovitler', contt-acting authoritl', or
any thel pelson provicling brrlk rvatet- setvict's iIt accot'dance rvitlt a license isstred by the
Ileg atoly l]oard for the selvice aleas specilied in the license;

"ctltt racting arrthority" nreans

(a) 
"

the national governrnent level, a state del)artllrent, agency ()r state corpot'ati()n u hich
ln ends to have its filuctions rrndertaken b1'a plivate party; or'

(b) o thc coLrnty level, the colrlrty govelnnlel)t, (:ounty agency ()l ()r.lnty corl)ol ation rvhich
ln ends to have its lirnctions trncleltaken by a plivate party;

'joi cornrnittee" rleans zl conrnrittee established by the national ol county govelnrrlent
ting of the national flovcInrlrent arttl a cottnty goverl]n)('nt or two ol'n)ole collnty

gov nlllents;
"pri te palt1"' rneans a palty tllat entels ir)to a project agl'('en)ent $'ith a cotrtracting
auth rity antl is responsiblt' firr rrndertaking a ploject on bchalf'of'the cotrttacting

lity under this Act;
alagraph ( b) by deleting the proposetl delinition of'"lrrrlk rvatel'" and strl;stittrting

the Ibr rvith the lbllorving nerv tlefinition-
I)t-l watel"' means sLqrply of'rvatet'in btrlk by a bLrlk rvatet-setvices provider to a watet'

sel ice providels fbl retail;

t'lcting l'alagraph ( c)

serva lon

tribLrnal set up undel the Act was established to heat' disptttes lelating concelning
enrentation of the Act. As an albiter', it rvould be prtrdent that the membership ot'the

1.lr'opost'd amendrnents to the water act inclrrde clitical delinitiolrs and intet'pretatiotrs
h rvill open up sevelal \\'atcr sectol' ilrstittttions to be capable of'benefitting li'onr the
firnding option and also to be bankable.'l'he proposed dt'finition by senate of'a bLrlk

l servict' providel rr,ill allou govel lrl)ent antl its agencies to lle bLrlk rvatt-r service
itlers. The Ministry is satisfied with the proposed definition and has no
ction to its inclusion in the Bill.

Th
rvh
PI'

p
ob

'th Ilill defines a "contl'acting autholity" to nlean a national ()l county govet'nlnertt body
ing to delegate its lirnction to a private palty. The Ministry has no objection to thesee

ition of"county agency" to the list. Ilefl'rence to a "loint conrtnittee" is nratle untlel'
ions (i9 of' the Wate l Act rvhich plovides fbr handover 1>rocess of conrpleted u'atet'
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w()r'ks oir ()olrtnrissioniltg. 'l'he Act is elaboratc on hou' the hantl ovel pxx:ess r>f'rvater
rvolks is to be untleltalicn. -l-he roles of rvater rvorks dt'r'eloprnent agerr(y, (:()unty
govet'ntnent u atel sen icrs ll ovider ol cross-cour)ty rvater services 1tlo,r'idel alc clt'ar'.

Ilrclttsi<>Ir of'a.loint cornntittee rvhose role has not bc.en tlcfined is anrbigrrorrs. The
Ministry thcreforc objects the inclusion or definition of the joint committees

5+ -l-he 
pr'<>lrose<l delinitiorr of "private party" is in tarrdt'nr u ith tlie l)l)l) Act.The

Ministry therefore has no olrjection to its inclusion in thc Bill

55 -l-ht' N{inistry has no obiection to this plolxrsal firl anrendrnent givt,n the nes <lefinition of'
a bLtlk rvatct st'n'ice pt ovirlct s ill allorl natiorral lloverr)inent agt'rrcit,s to errter- irrto l'l'l)s.
Itt vit'u t>f'tlte pt opost'tl nt'rr tlefirtition o1'a Irrrlk uatel servit t' provitlcr, this prorisir>rr irr
the Ilill t:an be tlelcted as rt'r'onrrrrcndeti b1'Serrate.

3.9 COUNCIL OF GOVERNORS

.'rG
-l-ltt' (iovcrrtot lbr Laikipia ('otrrrty I Iis l')xct.llcnc1,, IIon. .krslura Ir'trngrr on behalf of the
(irLrncil ol'()ovet nors apparctl lrlble tlrc (i>rrrrrrittee on Nftrrrrlal. t,l' r\pril :2o9 l. an(l
sLrlrtrtitttrl orr both gt'nt,r'al antl specitit' corrrnrt'r)ts on tllc St'rratt. ,,\ rrrentlrrr('r) t s to thc
\Vatt'r' r\rncrrtlnrent Ilill, 2o9.3 as fbllou s, -

'.['he (irrrrrcil rvas aglet'alrk' to n]ost of'tlrc arrrcnclrnents lry the S('r)ate as tlrt'y inclLrde
(irrrnty Watel Sen'ice l'r'ovirlt'r's (WSI's) irr lrrrlk s atcr ser vit t. pror ision a r'r'angr.nl('n ts,
entr'('r)chI))('rIt of closs- corrntr'1' \VSl)s irr thc Iarv antl re<lrrilcrrrcnt firl constrltation ol
cotttrtt-1' ()ovelnrrteltts lx'fitl.t' \\Iater \\irrlis l)t'r'ekr1rIlent.,\gt'ncit's (\\r\\rl)As) engate
invcstr>r's.

5IJ
-fhc (i>rrncil rtotetl that WWI)As rnay clrrx>st' to entcl irrto lrrrlk u,ater' prrlchase
a!lre(.11r(.nts rvith eithel irrvt'stors ol WSI's. 'l'hey laisetl cor)(:('rr)s of thleat ot'plivatc
investols lJetting nrol('ol4xrrtLrnities tlrrt,to t'cononties of'scalc.'l-he corrncil rrlgt'tl the
Cotrrnrittt't' to ('ntlench a ct'r'tain pel centa[(' ol' opporttrnities fi>r'countl'\\rS[)s to cnsrue
eqtrity and rlxrtir ate tlrt'sc cntities to lrcorrrt' r'ornnrercialll. r'ialrlt'.

a)g 'l'lrele is net'tl to align tlrt' \Vatcr- Act, ('ap 3;2 2016 as a s'ltole to the Constittrtion by
I'evieu'ittg tlte t'oles of'r'at ir>rrs ittstittrtiorrs tltat clarv back on tlrc lirnctions of tht' (\rrrnty
()ove r rrrrt'n ts. -l-liele is rrt't'rl also to halrrrr>nizt' and nrainstlt'arrr the rolc r>l'(irrrnty
()ovt'r'rtlttt'rrts in the entile chain of institrrtional fiarneur>r'k ol plovision, regrrlation arrd
overall rrranagt-rrlcn t ()f'\\ at('r.

(;o -l-he ('t>uncil l)l'esent('(l <>rr its specific colltrl)('l)t r>n the anrentlrncnt as firllorvs:-

(;t Anrcnd thc proposed Section aa(ba) (i) and thc proviso to

i) \Vith ar) invcstol- in accorrlarrce u ith tlrt' prrrvisions of'tlrt' l'rrlrlic I'r'ivate [)altnr.rshilt
r\tt, ('ap 1,5o, subicct to tlI('tcollornic ellicicncl' clitelia set b1,thc Ilegrrlator'1' Iirar'<l
arttl aficl condrrcting prrlrlic palticipatiorr anrl obtaining a no otrjectiorr issrrcrl by
(lotutt)' ()overuIttent s lrost' alea ol'.iru isdiction the \\'atcr rr r>r'lts is located.
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ultation of County Government is not sufficient because the jurisdiction of WWDAs
ted until such a time as responsibility for operation and management ofthe water
is handed over to the County Government. The WWDA therefore needs a no

tion from the relevant County Government before entering into bulk water purchase
nts with investors
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PART V
4 COMMITTEEOBSERVATIONS

69 I{aving considcled the Senate Anrendnrents to Water Amendrtrent l}ill, 2or.9 the
Conrnrittet' nrade the lirllo*'ing obselvations:

CLAUSE 3

6+. THAT Clause s of'th('llill bc anrended -

(c) in the proposetl nerr' palagraph (g) bf inserting the rvords "sLrbiect to tlrt' ecorrornic

elliciency cliteria set I>1' thc Ilegrrlatory lloald" at the end ol the par-agraph; and

(d) in thc pt-oposcrl nerr paraglaph (h) by inserting the rvords "sulrject to the cconornic
elliciency critt'ria st't b1, the Ilegulatory Boald" at the end of'the paragraph.

Committcc Observation

(i5 The Public Privatc Partnerships Act wlrich came into effect on 25'd Dcccmber,
2ogl is thc principal law governing PPPs in Kenya.

(;(; Scction 32 of the Act provides an elaborate legal and institutional framcwork for
the carrying out and approval of a feasibility study which determines the viability
of the project.

The Act applies to all projects agreements undertaken under both the National and
County levcl PPP projccts.

Committee Recommcndation

Amendment Rejcctcd

CLAUSE 4

6

(;8 That Clause + the Bill be amended by deleting clause 4 and inserting the following
new clause l.-

Sectiorl (;li of'thc plincipal Act is antentled by inserting the lbllorving nel lralagtaphs
irnnrediatell, alter' palaglaph (b)-

(ba) operatc s'atcr u'orks and pr'ovitle brrlk u'atel sen'ices by entel-ing into a bulk rvater

prrlchase agr'('(,n)cnt -
(iii)uith an invt'stt>r' in accordance' u,ith the plovisions of the I)rrblic I)rivate

l)artnelships Act, 2o2 l, srrbiect to the economic efliciency criteria set I)y tlle
Ilegulatoly lloar'<l and atter condLrction pLrblic palticipation and consrrlting the
rclcvant (:our)ty l{overnltrent rv}rose area of.julisdiction tlrt rvater ur>rlis is
locatcd; or

(iv)rvith a rvatt'r' selvices provirler strb.!cct to the econontic efliciency critcria st't by
tht' llegLrlatoly Iloald; or'
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(b ) operate rvater rvorks and provide bLrlk water services as a bulk water services

p

r ponsibility lbl the operation and management of water rvorks to a county
vider until srrch a time as the water works development agency tlansfbrs

el'nrnent or water service provider in rvhose area of'jurisdiction the rvatel wolks is

ated

Co mittee Observation

Th
PP Act and the Water Act Cap 979 to ensure the financial integrity of the PPP

is an elaborate legal and institutional liamework in place both under the

ects, safeguard consumer interests and guarantee equitable access to water and
san ation services at fair prices. Further National public water works should not

ansferable to a county government.be

Co
Am

mittee Recommendation
ndment Rejected

5

'rH 'l'the Bill lre arnended in the plolxrsed nerv section 68A(2) by deleting the rvords
the approval ol'the Cabinet Secretary," appearing inrmediately after the rvords

ssal'y theleaftel "-

Co mittee Observation

Sec
reg

ion 79 of the Water Act Cap 979 empowers the Regulatory Board to publish

Ho

latory standards without the approval of the Cabinet Secretary. For
istency in the provisions of the law the Senate amendment is welcomed.
ever there is need for further amendment to remove requirement for

Pub ication in the Gazette as these are only standard guidelines and not
lations.reg

Co mittee Recommendation

Am ndment Rejected

USE

T, Clause o of'the llill be amended-
paragraph (a), hy deleting the new ploposed subsection (t) and inserting the

ng new pl'oposed subsection (t) -
soon as possible, Ibllorving the conrnrissioning ol rvaterrvorks, the rvateru'orks
elopment agencl' shall entel into an agl'eement rvith a county governlttent, a joint
rnrittee, closs-county watel' selvice 1,lrovider', ol \\'ater selvice plovider to plovide
er sen'ices lvithin rvhose alea of'.julisdiction the selvices ale located.

As
de
co
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(b) in srrbsection (2), by deleting the rvords "arrtholity" appealinp4 affer the rvords "the joint
cornrnittee" and inserting therelbl the rvords "cl oss-collnty rvater selvice provitlels";

(c) by deleting palaglaph (c) and inserting the lollouing nerr paragraph-

(c) in sLrbsection (s), by rleleting the soltls " the authoritl," appealing al'tel the uords "the
joint corrrnrittee" and inserting thelefbl the u'ortls "cl'oss-()unty s'atet st'rvice ploviders"

Committce Observation

The Act providcs that hand over agrecments for completcd water works shall be
between the Water Works Developmcnt Agencies and the County Government,
the joint committee or authority of thc County Gove rnments within whosc area the
water works is located jointly rvith the water service provider The Bill also seeks to
omit reference to joint committees and authorities in the process since the roles of
the committee in the proccss has not been defined.

Committee Recommcndation
Amendment Rejectcd

CLAUSE 7

;.i. THAT, Clause 7 of the Bill be amendcd-

(i) by deleting palaglaph (a) and inse'rtiug tlx'fbllos'ing nt.s paragraph-

(a) by inselting a nerv paraglaph irnnrcdiately after paragraph (b)

(ba) evalrrate and letxrrrrrrrenrl bulk s ater talill's and al)l)rove the inrposition o1'srrch tarill's
in linc s ith conslln)el 1rr'otection standards lirr rrse ol s ater lbr dornestic, rxrrrrrnercial anrl
illigation I)ul'I)oses;

(bb) evalrrate and recornnrencl tarifli lbl ilrigati<>n pul poses;

(j) in palagraph (b)by delcting the propost'tl neu' palaglaph (c) and substituting thelelbr'
tlrt. fi,lkrrvirrg rrerr palaglirplr

(k)issue licenses, set conrlitions for rvatcl selvices plovision, and accretlit rvater
provitlers and brrlk s'att'r service plovirlt'rs.

sel-\'lce

24 | i'a it r,

Committee Observation

i+ The Bill proposes arnendments to Scction 72 of the Water Act by introducing a

new mandate for thc Water Services Regrrlatory Board (WASREB) to cvaltrate and
approve water, sewerage and bulk water tariffs for domestic, commcrcial and
irrigation purposes
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regulator evaluates the tariffand approves the impositions of the tariffin line
consumer protection standards.

mittee Recommendation
ndment rejected

I

T, Clause s ofthe Ilill be amended in paraglaph (b) in the proposed nerv subsection
y deleting the rvt>rds "provision ol'rvater seLvices" appearing inrmediately after the
s "infi'astrrrcture trsed Ibr the" and inserting therefbr the Words "contracted
lon

mittee Observation
proposed amendment enhances clarity and ensures precise use of assets and

tructure within Public-Private Partnerships agreements

mittee Recommendation

dment agreed to

o

T Clause lo ol'the Ilill be anrended b1' deleting the plolxrsed subsection (+) and
ing thelefbl the fbllorving nerv subsection-

ite any provisions in this Act, bLrlk rvater sLrpply services rvhich ale primarily
ed to supply sater in bulk to a s'ater services provider in a county ol counties otltet'
the county in rvhiclt the btrlk rvatet' abstraction rvotks are located, shall be

aken by bulk rr'atel servicc plovidel s licensed trnder this sectiolr

tee Observation
e to of the Bill seeks to amend Section roo of the Water Act which deals with
y of bulk water. The bill proposes that all bulk water supply services to a

services provider in a county or multiple county different from where the
ter abstraction is situated shall be undertaken by water works development

ies established under Scction 65 ofthe Water Act. The proposed amendments
Bill by Senate which has provided and defined "bulk water service provider"

lows therefore that bulk water supply will be undertaken by a bulk water
ier. The definition has been expanded to include counties.

ittee Recommendation

dment agreed to
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CLAUSE l l
tlo. THAT Clause I I of'the Ilill be delett'd

sl
Comrnittce Observation
Clause t I of thc Bill proposcs an amendment to Section r t+ of the Water Act to
expand the mandate of the Water Sector Trust Fund by broadening the scope of
entities to which the fund catcrs. Currently the Act mandates the fund to provide
financial support to counties in the provision of water and sanitation services and
to assist in financing thc developrnent and rnanagement of rvater services in the
marginalized and underserved areas.

Committee Rccommcndation

Amcndment rejectcd

ti,
CLAUSE I,

-l-llA'l', clarrse l9 of'the Ilill be arnendccl irr the ploposed neu st'r'tiou I l9 (9)l)),inser-tirrg
the
fbllou ing nerr' paraglaph irrrnrediatell' alier' lralagraph (c) -

(l) tso pelsr>ns, a rnan arrrl a \\'or))an, rvlro lxrssess a tlegr-t'e liorn a rrnivelsitl' r'ecognized in
Kt'nya and at least five 1't'als't'xpericnct'in a relevant licltl, norrrinaterl b1' the (irrrncil of
Corrntl,()ovelnols.

Committee Obscrvation
ti.3. Clarrse t 2 of the Bill seeks to amend Section I l0 of the Water Act which

establishcs thc Water Tribunal. The Act established thc tribunal but did not
provide for cornposition of thc tribunal mernbers. The proposed amendments to
section thcreforc scck to curc this gap in the law.

ul Senate proposc that the two persons appointcd under category (c) be nominated by
the Council of Govcrnors.

The tribunal set up under the Act was established to hear disputes relating to
implcmentation of the Act. As an arbiter, it would be prudent that the membership
of thc tribunal be as neutral as possible.

Conrmittce Rccommendation
Amcndmcnt rcjcctcd

CLAUSE,
THAT Clausc s of'tlrc Ilill be anren<lt<l-

(c) b1'deletilrg palaglaph (a) and inselting the lbllorving neu paragraph-
(g) by inserting the fblkrrvitrg nt:rv rleflnitions in thc ltrolter alphabctical scquerrce -

85

6I

"bulk water servicc provider" Ittt'aIts a tvater st,n'icc plovitler', contla(:tiirt1 arrtholitl', or'
any otltet'1>t'rsott provirling lrulli uatcl sen'ices in accoLdarrr:t: uith a licenst issrrctl by tlre
Ilegrrlatoly Iloard tbl the st,rvict'aleas specifietl in the license;
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"con racting atrthorit)/" mean5-
(r) , the national governnrent level, a state depaltment, agency oI'state col'pol'ation rvhich

lIl nds to have its functions rrndertaken by a private party; or'

(b) u the cotrnty level, the county government, corrnty agency ol'county corporation which
ln nds to have its functions trndeltaken by a plivate pat ty;

'Join comnrittee" means a committee established by the national or county lJovernment
consl ting of the national governnrent and a county govel'nrnent ol' two or nrore county
gove nlents;
"prir
auth

The
unde

auth ity undel this Act;

)inP raglaph ( b) by deleting the proposed delinition of "lrLrlk rvater" and srrbstituting
ther or rvith the follorving nerv definition-
"btrl watel'" nleans sLrpply of rvatet' in bulk by a btrlk rvater set'vices pt'ovider to a watel

servl e plovidels lbr letail;

bvd eting Paragraph ( c)

The mmittee agreed to the proposed definition by Senate ofa bulk water service

Pro

der which will allow government and its agencies to be bulk water service
ders.

The Committee agreed to the insertion of new definition of a "contracting
aut}l rity" to mean a national or county government body seeking to delegate its
func on to a private party.

The ommittee agreed to the addi1ion of the county agency

ommittee rejected proposed amendment on reference to a 'joint committee"
Sections 69 of the Water Act which provides for handover process of

com eted water works on Commissioning. The Act is elaborate on how the hand
rocess of water works is to be undertaken. The roles of water works

te party" nlealls a party that entel's into a project agreement $'ith a contracting
'ity and is responsible fbr undertaking a project on behalf' ol' the contracting

pment agency, county government water services provider or cross-county
wate services provider are clear.

9

over
devel

The
tand

9

9

The
natio

ommittee agreed to the proposed definition of Private party which is in
with the PPP Act.

ommittee agreed to the new definition of bulk water because it will allow
I government agencies to enter into PPPs.

ommittec further in the view of the proposed new definition of bulk water
provider agreed to delete Paragraph (c)

The
servi

2TlPalt



PART VI

5 COMMITTEERECOMMENDATIONS

9,$. Having considered the Senate amendments to the Water (Amendment) Bill 2023, the
Committee recommends that;

l) The House agrees with the proposed Senate Amendments to-

(i)clause I o; and
(ii) clause 9.

2) The House rejects the Senate amendments to-

(i) Clauses 2;

(ii) clause s;

(iii) clause +;

(iv)clause 5;

(r) clause 7;

(r'i)clause 1l; and

(vii) clause r2.

I

t
i
I
1

I

---,1

1

il

:--:==:':'

RO2F
SIGNED...... DATE

HON. DAVID BOWEN KANGOGO, M.P.
CHAIRPERSON, DEPARTMENTAL COMMITTEE ON BLUE ECONOMY,

\VATER AND IRRIGATION
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

r3T'I PARLIAMENT - THIRD SESSION - 9094

TES OF THE IsTX SITTING OF THE DEPARTMENTAL COMMITTEE ON
ECONOMY, WATER AND IRRIGATION HELD ON TUESDAY 16TH APRIL,
AT THE COMMITTEE ROOM, 4.11I FLOOR CONTINENTAL HOUSE,

P IAMENT BUILDINGS AT lo.oo AM
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Hon. Cheplovony Charity Katharnbi, MP
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MIN NO.DC/ BF-w. &l / oss, / eos,4l PRELIMINARIES
hair-person called the nleeting to older at thilty- two minutes past ten o'cloch attd

I Ie therealtel requested all present to nralie a selflintlodrrction

AG A:
genda of the meeting s'as plesented as lollorvs:

Playels

1

-f he



9. l'reliminalies/lntloductions
i. Adoption of'the Agenda
ii. Renrarks by the C--hailperson

3. Conflrrnation ol Minrrtes/Mattels Arising
.t. Agenda: Consideration and adoption ofthe report on the Senate Arnendrnents

to the Water (Arnendrnent) Bill, (National Assernbly Bill No. 33 of 2023)
5. Any other IJrrsiness
d. Adjc,rr|rrrn(.rrt /l)atr ,-rftlre n( \t rnr('ting

MIN.NO.DCI BEW&I/O99/2OS,4I ADOPTION OF THE AGENDA
'l-he Clonunittec trnanirnorrsly adopted the agenda of the day.

MIN.NO.DCIBE\v&,1/O94/20241 CONFIRMATION OF THE PREVIOUS
MINUTES

'l'his agenda itenr was delbrred to the next nleetir)g.
MIN.NO.DC/BEW.&I/O95/2O941 CONSIDERATION ANDADOPTION OF

THE REPORT ON THE SENATE
AMENDMENTS TO THE WATER
(AMENDMENT) BILL, (NATIONAL
ASSEMBLY BILL NO. $ OF so23)

1'he Ckrrnrnittee trrnsideled and unanirnously adopted the report on the Senate Anrendnrents
to the Water (Arnendrnent) Ilill, (National -t\ssembly Bill No. ss ol2023) \\'ith the fbllosing
obsen ations and recornrnendations,

Cornrnittee Observation

CLAUSE 3

t. THAT Clause g of the llill be arnendul -
(a) in the ploposed nerv palaglaph (g) by inserting tlte rvottls "srrbiect to tlte ecorrotnic

efliciency cliteria set by the Ilegtrlatoly Board" at the end of'the paraglaph; and

(b) in the prol;osed nerv palagr-aph (h) by inserting the lolds "subiect to the econornic
efliciency criteria set by the ItegLrlatoly lloald" at the end of the palagr-aph.

Cornrnittee Observation
2. The Public Private Partnerships Act rvhich carne into effect on 23'd December,

2Oql is the principal larv governing PPPs in Kenya.

Section 32 of the Act provides an elaborate legal and institutional framervork
for the carrying out and approval of a feasibility study rvhich deterrnines the
viability of the prolect.

Thc Act applies to all project agreernents undertaken under both tlre National
and County level PPP projects.

Cornrnittee Recornrnendation
Arnendment Rejected

:i
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CLA
5.

Corn
(i.

Corn

USE 4

That Clarrse a the Bill be arnended by deleting clause.tr and inserting the
following new clausc .l-

Section (iti of the plincipal i\ct is alnended by inselting the fbllorling nerr'

paragraphs irrrnrediately alier paragraph (b)-
(ba) opelate \\'ater' $'orks and provide bulk rvater services by entering into a btrlk

water Ptr|chase agrecur(]nt -(i) sith an investor in accoldance sith the provisions of the I'ublic I'r'ivatc
I)artnerships Act, ,o21, subject to the econonric efliciency clitelia set by the
Ilegtrlatory Iloald and alter condtrction public palticipation and consLrlting
tlre relt'r'ant county lloverr)rnent s'hose area ofjurisdictiolr the s atet' rlot'ks is

located; ot'
(ii) sith a s'atel seniccs plovidet-subject to the econontic efficierrcy ctitetia sct

Irl thc Ii.grrlator'l lIrat tl; or'

(bb) opelate satcr u'orhs and prcr'icle bulk uatet-services as a bulk satet set'r'ices

llroYider until such a tinre as the \ater rvorks development agel)cy transf'el's

responsibility f'rrl the opet-ation and tnatragemert of \vater' \\'orks to a cottnty
govel'nnlent ol' \\'zrtel sen ice plovidel in rlhose area of j Lu'isdictit)n the \\'ater' \\'orks
is locatcd.

ittee Obscrvat ion
There is an elaborate legal and institutional framework in place both under the
PPP Act and the Water Act Cap 379 to ensure the financial integrity ofthe PPP
projects, safegrrard consluner interests and guarantee equitable access to water
and sanitation services at fair prices. Further National public water works
should not be transferable to a county governrnent.

fnittee Recornrnendation

lAmendment 
Rejected

CLATJSE 5
-I-l IA'l' the Ilill lrc amendetl in the proposed nel section 68.\ (?) by deleting the u r>r'ds

"sith thc aPproYal ol'the (--abinet Secletar_y," appearing irnmediatel-y afiet the sot'ds
"necessarJ thelealier"-

Com
ti.

.$

ittee Observation
Section 79 ofthe Water Act Cap 372 empowers the Regulatory Board to publish
regulatory standards without the approval of the Cabinet Secretary. For
consistency in thc provisions of the law the Senate amendment is welconred.
However, therc is need for further arnendrrent to rernove requirement for
publication in the Gazette as these are only standard guidelines and not
regulations.

Com ittee Recornrnendation
Arnendrnent Rejccted

3 | r,., , ,,
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I THAT, Clause o of the llill be amended-
(a) in paragraph (a), b,v deleting the neu' proposed subsection (t) and inselting thc
ft>lkxving neu' proposed subsection ( t ) -l) r\s soon as possiblc, firllorving the conrmissioning of rvatenlolks, the satenvolks

develolxrent agency shall entel into an agl'eement \\'ith a county goverr)n)ent, a

j<lint conrnrittee, cl'oss-cor.rnty sater senice provider', ol' \r'ater selvice providel to
plovitlt' rvatt'r st.n'ices u ithin rvlrose area ofjulisdiction the sen'ices are locatetl.

(tr) by deleting palaglaph (b) and inselting the follos'ing nes'paraglal>h-

(b) in srrbstction (:z), b_l' tleleting the uords "authol'ity" apparing aliel the rlords the

.joint cornnrittct"' and inserting therefbr the s'ords "cross-corrntl rvatel sr'r'r'ice

plovidcls";

(c) by delcting palagraplr (c) and inserting the fbllos ing neu' paragraph-

(c) in subsection (.3), by dclcting the sords " the authorit_y" appearing afier the u'oltls
"thc joint r>nrnrittec" and inserting thelelbr the rvords "c|oss-corrrlty \\atrl scr'\ic('
plovidels"

Cornrnittee Observatiorr
lo. The Act provides that hand over agreernents for completed water works shall be

bctrveen the Water Works Development Agencies and the County Governrnent,
the joint corrrrrrittee or authority of the County Governments rvithin whose area
the water works is located jointly with the u'ater service provider The Bill also
sceks to omit reference to joint committees and authorities in the process since
the roles of the cornrnittee in the process has not been defined.

Cornrnittee Reconrrnendation
Arnendment Rejccted

CLAUSE 7
I l. THAT, Clause z of the Bill be arnended-

(a) try deletirrg palagraph (a) and inselting the follos ing nes pat'agraph-

(a) by inserting a ncrv palagral>h inrrnediately altel palagraph (b)

(ba) evalLrate and leconrnrend brrlk satel talifl; and approve the ilnposition o['sttch
tarillis irr line s'ith consumel l)rotection standards fbl use ol uatel lbr donrestic,

conrnrcrcial and irrigation I)ul l)oses;

(bb) evaluatc and rt'conrrncrrd tarifls fbl ilrigation pulposes;

(b) in paraglaph (b)by deleting the proposed
thclefbl thc lbllorving nes palagraph-

palagraph (c) and srrbstitrrtirrg!le\\
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Com
12.

) isstre licenses, set conditions for rvater services pt-ovision, and accredit rvater setvicc
plovidcrs arrd brrlk u'atcr service plor idels

ittee Observation
The Bitl proposes amendments to Section 79 of the Water Act by introducing a

new rnandate for the Water Services Regulatory Board (WASREB) to evaluate
and approve water, sewerage and bulk water tariffs for domestic, cornmercial
and irrigation purposes

The regulator evaluates the tariff and approves the impositions of the tariff in
line with consumer protection standards.

Co ittee Recommendation
Amendment rejected

CI.A
l+-

1.3

t7.

SE9
THAT, Clause s ol the Bill be amended in paraglaph (b) in the proposed nerv

subsection (3) by deleting the uords "provision of rlatet' sen'ices" appearing
inrnrediately after the sords "inflastt'ucture used for the" and inselting therefot' the
\ 'ol'ds "contracted lunction"

Co
15.

ittee Observation
The proposed amendment enhances clarity and ensures precise use ofassets and
infrastructure within Public-Private Partnerships agreernents

c ittee Recommendation
Arnendment agreed to

Elo
l6 THAT Clause ro ol'the llill be amendetl by deleting the proposed subsection ('l) and

inselting therefot' the follou ing neu subsection-

Despite any provisions in this Act, btrlk rvater supply selvices u'hich are printarily
intended to supply $atel' in bulk to a water selvices prot'idel in a county ot crrttttties

other than the county in rvhich the bulk rvatel abstraction rvorks are located, shall be

undertaken by bulk s'atel sen'ice providers licensed Lrndel this section.

(4,

ittee Observation
Clause lo of the Bill seeks to arnend Section roo of the Water Act which deals
with supply of bulk water. The bill proposes that all bulk water supply services
to a water services provider in a county or rnultiple county different from where
the bulk water abstraction is situated shall be undertaken by water works
developrnent agencies established under Section 65 of the Water Act. The
proposed amendrnents to the Bill by Senate which has provided and defined
"bulk water service provider" it follows therefore that bulk water supply rvill be
undertaken by a bulk water supplier. The definition has been expanded to
include counties.

s1r.,,,.'



Comrnittee Recomrnendation
Amendrnent agreed to

CLAUSE II
I8. THAT Clause 1 I ol tlr(' Ilill be deleted

Cornrnittec Observation
19. Clausc t t ofthe Bill proposes an arnendrncnt to Section I l4 ofthe Water Act to

expand the rnandate ofthe Water Sector Trust Frrnd by broadening the scope of
entitics to rvhich the firnd catcrs. Crrrrently the Act rrrandates thc firnd to
provide financial support to counties irr the provisiorr of rvater and sanitation
scrvices and to assist in financing tlrc dcvelopmcnt an(l rnanagement of uater
scrvices in the rnarginalized and underservcd areas.

Cotnrnittee Recornrnendatiorr
Anrendnrent rejectcd

20

CLAUSE I9
'.1'l IA'l', clause l2 ol th('Ilill [r anrcndetl irr thc plolnsed u(,\\' section lll) (2) I)y
irtset ting the follos,irrg ncs palaglaph inrrntliatcly after palaglaph (c)

(d) $r'o pelsons, ir rran ald a \\'onlan, rrho possess a rlt.grec fi'om a rrnirt,rsitl'
rt cogrriz-ed in Kerr_\'a arrd at least fivt, ,t't,als' cxplienct in a lt'lt'r'aut field, rrornirratetl
lrY the Council ol (i)unty (ior ernors.

Comnrittec Observation
21. Clause t2 of the Bill seeks to anrend Section 119 of the Water Act which

establishes the Water Tribunal. The Act cstablished the tribunal brrt did not
provide for cornposition of the tribunal rnerlbers. The proposed arnendrnents to
section therefore seek to cure this gap in the law.

22 Scnate proposes that the two pcrsons appointed undcr category (c) be
nolninated by tlre Council of Governors.

Q3 The tribrrnal set up under the Act was established to hear disprrtes relating to
irnplernentation of the Act. As an arbiter, it rvorrld bc prudent that thc
rrrernbership of the tribrrnal be as neutral as possible.

Cotnnrittce Recornrnendation
Arncndrnent rejccted

CLAUSE 2
2.1". TIIAT Clausc s ol thc ltill be arnendctl-

(a) b1' cleleting paraglal>h (a) arrd inser-tirrg thc lirllorr ing ncs palaglalrh-
(a)by inserting the folkru irrg rrerv def'irritions irr tlre l)rol)er alplralx'tical sequence

6l



26

2A

29

30

9l

(b)

(.)

bulk water service provider" means a water service provider, contl'acting autholity,
any other person providing bulk u'ater services in accordance s'ith a license issued

y the Regulatol'y Board for the service aleas specified in the license;

on tlacting authority" means-

)at the national govel'nment level, a state depaltment, agency ol state coll)oration
s'hich intends to have its functions undeltaken by a private palty; ol'

)at the county level, the county govelnment, county agency ol Corrnty coll)orati(nr
s'hich intends to have its functions undeltaken by a private party;

oint conrmittee" means a conrrnittee established by the national or county
venlment consistirrg of the national governn)er)t and a county governn)ent ol t$,o or

ore county governtrrents;
private party" means a pal'ty tlrat enters into a pl'(iect agleement with a contracting
uthority and is responsible for undertaking a project on lrehalf of the contracting
rrtholity under this Act;
in Paragraph (b) by deleting the pt'oposed definition of"'bLrlk rvater"' and substittrting
thercfol s'ith the follos ing nerv definition-
"bulk rvater" rneans supply ol watel'in bLrlk by a bttlk uater senices provider to a

$ atel' sel'\'ice ploviders for retail;
by deleting Palagraph (c)

The Cornmittee agreed to the proposed definition by Senate of a bulk water
service provider rvhich rvill allo*' government and its agencies to be bulk water
service providers.

The Committee agreed to the insertion of new definition of a "contracting
authority" to mean a national or county government body seeking to delegate
its function to a private party.

The Cornmittee agreed to the addition of the county agency

The Committee rejected proposed amendment on reference to a 'Joint
cornmittee" under Sections 69 of the \,ry'ater Act which provides for handover
process of cornpleted water works on Comruissioning. The Act is elaborate on
how the hand over process of water works is to be undertaken. The roles of
water works development agency, county government water services provider
or cross-county water services provider are clear.

The Committee agreed to the proposed definition of Private party which is in
tandem with the PPP Act.

The Committee agreed to the new definition ofbulk water because it will allow
national government agencies to enter into PPPs.

The Cornmittee frrrther in the view ofthe proposed new definition ofbulk water
service provider agreed to delete Paragraph (c)
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COMMITTEE RECOMMENDATIONS

32 Having considered the Scnate amendments to the Watcr (Anrcndnrent) trill 2or3, the
Committee rccommends that;

1) -fhc tlouse agrees with the proposed Scnate Amendments to-
(i) clauseto; and
(ii) clausc 9.

2) 'fhe Ilorrse l'ejects the Senate arnendments to
(i) Clause 2;

(ii) Cllarrse 3;

(iii) (llause .r;

(ir')('laLrse 5;

(r') (-'lause 7;

(r'i)Clause t t; and
(r'ii) CIause t?.

MIN.NO.DC/ BElw &l/os6/ eoz4l ANY OTHER BUSINESS

The lbllorving issues arose undcr this agcnda item

1'he Chairpelsor) infol'nled the Cirrnnrittee that a Statement by I Ion. Mary
Maingi MI' for Msea Constituency sas lefbn'ed to the (i)mrnittee on
Thrrlsday, t t'r Aplil, 2024 r'egarding flooding in Mrvea lrrigation Scheme.'l'he
Conrmittee resoh ed to visit the site and theleaftel invite the C)abinet Secletary
to lesPr>nd to the Statemcnt.

'l'he Conrrnittee agleed to prol)ose another date lirr inspection visit to KtrWI
'I-he Secletaliat to liaise rlitlr the Ministlt'on the apl)rol)riate.

ll

iii. Meeting s'itlr the Cabinet Secletary, Ministry of Water, Sanitation and
L'rigation legalding -I-hrvakc and Soin Korr,r Multi- prrr'pose I)arns. 'l-he

Cornmittee dilected the Secletariat to liaise s'ith Ministry and agree on a

possiblc datc.

Rerluest fbl a staternent by Ilon. Maly Maingi, MI'r'egalding flooding in Mrvea
Irligation Schenre. 

-l'he Conrnrittee resolved to undertake an inspection visit and
then invite the Cabinet SecretarJ, Ministly ol Water', Sanitation and L'rigation
Ibl response. -l-he Secretaliat \\'as requested to facilitate.

1'he Chairpersorr irrforrned that the (lonrnrittee that he had received au
in"'itation to the lo'h Wolld Watel I'olum irr Bali, Indonesia s hich is set to
happn in on l Sth - 25'r May, 9o:l+. 'l'he (-irmnrittee rvill propose the list of
l)articipants latel'.

MIN.NO.DCI BE\Jr'&I/O97/2O241 ADJOURNEMENT
There being no othcr brrsiness, the Chairprson adjotrlnt'd the nreeting at niDr n)ir)utes l)ast
eleven o'cloch.'l'he next nreeting s'ill be held on notice.
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REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

I3-I'II PARLTAME,NT - THIRD SESSION _ 2024

INUTES OF THE I7,I'II SITTING OF THE DEPARTMENTAL COMMITTEE ON
LUE ECONOMY, WATER AND IRRIGATION HELD ON TUESDAY g II APRILT
O2.I AT THE HOLIDAY INN NAIROBI TWO RIVERS MALL AT IO.OO AM

RESENT

Bowen David Kangogo, MP
Kemero Maisori Marwa Kitayama, MP
William Kamket, MP
Buyu Rozaah Akinyi, MP
Eng. Tandaza Kassim Sawa, MP
Gachagua Ceorge, MP
Eric Warnurnbi. MP
Dorothy Muthoni lkiara, MP
Eng. Nebart Bernard Muriuki, MP
Eng, Muiruri Muthama Stanley, MP
Mnyazi Amina Laura, MP

POLOGIES
l. lJon. Chepkuony Charity Kathambi, MP
2. Hon. Eng. Nzengu Paul Musyimi, MP
3. Hon. Were Charles Ong'ondo, MP
4. Hon. Adow Mohamed Aden, M[)

N- ATTENDANCE _ NATIONAL ASSEMBLY
OMMITTEE SECRETARIAT

l. Mr. Nicodemus Maluki
2. Ms. Ivy Kageha
3. Ms. Lynette Otieno
4. Ms. Fridah Ngari
5. Ms. Maryan Ahmed Cabow
6. Mr. Eugene Luteshi
7. Ms. Joan Wasike

First Clerk Assistant
Third Clerk Assistant
Senior Legal Counsel
Media Relations Officer
Public Comms. And Protocol Officer
Audio Olficer
Office Assistant

l. Hon.
2. Hon.
3. Hon.
4. Hon.
5. Hon.
6. Hon.
7. Hon.
8. Hon,
9. Hon.
10. Hon.
ll.Hon.

Chairperson
Vice- Chairperson

IN.NO.DC/ BEw&11087 /2024: PRELIMINARIES
he Chairperson called the meeting lo order at thirty minutes pasl ten o'clock and prayed. He

hereaticr requested all present to make a self-introduction

GENDA:
e agenda of'the rnccting was presented as fbllows:

l. l)rayers
l. Preliminaries/lntroductions

i. Adoption ofthe Agenda
ii. Remarks by the Chairperson

1ll',rr1 r:
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3. Confirmation of MinuteVMatters Arising
4. Agenda: Committee Recommendations on the Senate Amendments to the Water

(Amendment) Bill, (National Assembly Bill No.33 ot 2023)
5. Any other Business
6. Adjournment/Date of the next meeting

MIN.NO.DC/ BEW&U088/2024: ADOPTION OF THE AGENDA
The Committee unanimously adopted the agenda of the day.

MIN.NO.DC/ BEW&V089/2024: CONFIRMATION OF THE PREVIOUS
MINUTES

This agenda item was deferred to the next meeting.

MIN.NO.DC/ BEW &UO9OI2O24: CONSIDERATION OF THE COMMITTEE
OBSERVATIONS AND
RECOMMENDATIONS ON THE SENATE
AMENDMENTS TO THE WATER
(AMENDMENT) BILL, (NATIONAL
ASSEMBLY BrLL NO.33 OF 2023)

I Iaving considered the Senate Amendments to Water Amendment Bill, 9o2s the
Cornmittee made the follos'ing observations:

CLAUSE 3

THAT Clause s of the Bill be amended -
(a) in the proposed nerv paragraph (g) by inserting the rvords "sLrbject to the economic

efficiency criteria set by the Regulatory Board" at the end of the paragraph; and

(b) in the proposed new paragraph (h) by inserting the rvords "sLrbject to the economic
efficiency criteria set by the Ilegulatory Boald" at the end o{'the paragraph.

Committee Observation

3. The Public Private Partnerships Act which came into effect on 93'a December,
goql is the principal law governing PPPs in Kenya.

4. Section 39 ofthe Act provides an elaborate legal and institutional framework for
the carrying out and approval ofa feasibility study which determines the viability
of the project.

5. The Act applies to all projects agreements undertaken under both the National
and County level PPP projects.

Committee Recommendation

Amendment Re.iected

CLAUSE 4

That Clause + the Bill be amended by deleting clause 4 and inserting the following
new clause ,1-

-1. Section 68 ofthe principal Act is amended by inserting the tbllorn'ing nerv paragraphs
imnrediately after paragraph (b)-

6
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(a)

foll

3lPage

)operate u,ater works and provide bulk water services by entering into a bulk water
rchase agreement -
(i) with an investor in accordance rvith the provisions of the Prrblic Private

Partnerships Act,ZOql, subject to the economic efficiency criteria set by the
Regulatory Board and after conduction public participation and consulting the
relevant county government whose area ofjurisdiction the water works is
located; or

(ii) with a water services provider subject to the economic elficiency criteria set by
the Regulatory Board; or

b) opelate rvater works and provide bulk rvater services as a bulk u'ater services

ovider until such a time as the water works development agency transfers
sponsibility lor the operation and management of water works to a county
vernment or water service provider in whose area ofjurisdiction the water works

located

mittee Observation

ere is an elaborate legal and institutional framework in place both under the
P Act and the Water Act Cap 3?9 to ensure the financial integrity ofthe PPPP

P

tr
c mittee Recommendation

ects, safeguard consumer interests and guarantee equitable access to water
sanitation services at fair prices. Further National public water works should
be transferable to a county government.

A endment Rejected

D

T AT the Bill be amended in the proposed new section 68A(2) by deleting the rvords
th the approval of the Cabinet Secretary," appearing immediately after the uords

n cessary thereafter"-
c mittee Observation

s tion 7q of the Water Act Cap 979 empowers the Regulatory Board to publish
re atory standards without the approval of the Cabinet Secretary. For

sistency in the provisions of the law the Senate amendment is welcomed.

re

H

c mmittee Recommendation

wever there is need for further amendment to remove requirement for

tions,
lication in the Gazette as these are only standard guidelines and not

A endment Rejected

6

T T, Clause o ofthe Bill be amended-
paragraph (a), by deleting the new proposed subsection (t) and inserting the

ing nerv proposed subsection ( t ) -

c
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l) As soon as possible, follorving the commissioning of u'aterrvorks, the water$,orks
development agency shall enter into an agreetnent rvith a coLrnty governrnent, a joint
cotrttnittee, cross-cor.lDty rvater service provider, or water service provider to provide
u'ater services rvithin rvhose area ofjurisdiction the services are Iocated.

(b) by deleting paragraph (b) and inserting the following new paragraph-

(b) in subsection (2), by deleting the words "authority" appearing after the rvords "the joint
committee" and inserting therefor the words "cross{or.rnty water service providers";

(c) by deleting paragraph (c) and inserting the following neu'paragraph-

(c) in subsection (9), by deleting the words " the authority" appearing after the rvords "the

.joint cornnrittee" and inserting therelor the words "cross-county rvater service providers"

Committee Observation

The Act provides that hand over agreements for completed water works shall be
between the \Water Works Development Agencies and the County Government,
the joint committee or authority of the County Governments within whose area
the water works is located jointly with the water service provider The Bill also
seeks to omit reference to joint committees and authorities in the process since
the roles ofthe committee in the process has not been defined.
Committee Recommendation

Amendment Rejected

CLAUSE 7
I l. THAT, Clause z of the Bill be amended-

(a) by deleting paragraph (a) and inserting the follorving neu'paragraph-
(a) by inserting a nerv paragraph immediately after paragraph (b)

(ba)evaluate and recommend bulk water tariffs and approve the imposition ofsuch tariffs
in Iine with consumer protection standards for use ol water fbr domestic, commercial
and irrigation purposes;

(bb) evaluate and recommend tarilh for irrigation purposes;

(b) in paragraph (b)by deleting the proposed new paragraph (c) and substitLrting therelor
tlre lbllorving nerv paragraph-
(c) issue licenses, set conditions for u'ater services provision, and accredit rvater service

providers and bLrlk u,ater service providers.

Committee Observation

The Bill proposes amendments to Section ?9 of the lWater Act by introducing a

new mandate for the Water Services Regulatory Board (WASREB) to evaluate
and approve water, sewerage and bulk water tariffs for domestic, commercial and
irrigation purposes

t2
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regulator evaluates the tariff and approves the impositions of the tariff in
with consumer protection standards.
mittee Recommendation

ment rejected

I

AT, Clause g of the Bill be anrended in paragraph (b) in the proposed new
tion (3) by deleting the words "provision of water services" appearing

ediately alter the words "infrastructure used for the" and inserting therefor the
rds "contracted firnction"
mittee Observation

proposed amendment enhances clarity and ensures precise use of assets and
astructure within Public-Private Partnerships agreements

mittee Recommendation

endment agreed to

lo
T Clause Io of the Bill be amended by deleting the proposed subsection (+) and

rting therefor the following ne*,subsection-
pite any provisions in this Act, bulk water srrpply services which are primarily
ded to supply uater in brrlk to a water services provider in a county or counties
r than the county in which the bulk water abstraction works are located, shall be

rtaken by bulk water service providers licensed under this sectron.

ittee Observation

se lo of the Bill seeks to amend Section loo of the Water Act which deals
supply of bulk water. The bill proposes that all bulk water supply services

water services provider in a county or multiple county different from where
bulk water abstraction is situated shall be undertaken by water works

pment agencies established under Section 65 of the Water Act, The
osed amendments to the Bill by Senate which has provided and defined "bulk

service provider" it follows therefore that bulk water supply will be
ertaken by a bulk water supplier. The definition has been expanded to include
ties.
mittee Recommendation

dment agreed to

ll
T Clause r r ofthe Bill be deleted
mittee Observation

se I I of the Bill proposes an amendment to Section I 14 of the Water Act to
nd the mandate of the Water Sector Trust Fund by broadening the scope of

ties to which the fund caters. Currently the Act mandates the fund to provide

5lPage



financial support to counties in the provision ofwater and sanitation services and
to assist in financing the development and management ofwater services in the
marginalized and underserved areas.
Committee Recommendation

Amendment rejected

CLAUSE I c

20. 'I'HAT, claLrse l2 ofthe Bill be amended in the proposed neu' section t to (l)by insertirrg
the
fbllorving nerv paragraph inrrnediately after paragraph (c) -

(d) tu'o persons, a man and a \\,oman, rvho possess a degree fi'om a university recognizcd
in Kenya and at least fir'e years' experience in a relevant field, nominated by the
Council of County Governors.

Committee Observation

2t Clause t 2 of the Bill seeks to amend Section r rg of the Water Act which
establishes the Water Tribunal. The Act established the tribunal but did not
provide for composition of the tribunal members. The proposed amendments to
section therefore seek to cure this gap in the law.
Senate propose that the two persons appointed under category (c) be nominated
by the Council of Governors.
The tribunal set up under the Act was established to hear disputes relating to
implementation of the Act. As an arbiter, it would be prudent that the
membership ofthe tribunal be as neutral as possible.
Committee Recommendation

Amendment rejected

CLAUSE 9

24. THAT Clause e ofthe Bill be amended-
(a) by deleting paragraph (a) and inserting the follorving neu paragraph-
(a)by inserting the follorving nerv definitions in the proper alphabetical seqLrence -

rrbulk water service provider" means a watel service provider, contl'acting autholity,
or any other person pror,iding bLrlk rvater services in accordance rvith a license issued by

the Regulatory Board for the sen ice areas specified in the license;

"t'on t lacting arrthority" rneans-

(a) at the national governtnent level, a state department, agency or state corporatir)r)
s'hich intends to have its functions undertaken by a private party; or

(b) at the cotrnty level, tlre county government, county agency or county corpotati,)r)
rvhich intends to have its firnctions undertaken by a private party;

'loint committee" means a committee established by the national or cour)ty government
consisting ol the nationa] government and a county government or two or more county
governments;

5lf'a1i ,,



ate party" means a party that enters into a project agreement with a contracting
rity and is responsible for undertaking a project on behalf of the contracting
rity under this Act;

aragraph ( b) by deleting the proposed definition of"bulk rvater" and substitLrting
for with the lollorving nerv definition-

k u'ater" means supply ofrvater in bulk by a bulk water services provider to a water
ice providers Ibr retail;

eleting Paragraph (c)
Committee agreed to the proposed definition by Senate of a bulk water

ice provider which will allow government and its agencies to be bulk water
ice providers.
Committee agreed to the insertion of new definition of a "contracting

ority" to mean a national or county government body seeking to delegate its
tion to a private party.
Committee agreed to the addition of the county agency
Committee rejected proposed amendment on reference to a "joint
ittee" under Sections 69 of the Water Act which provides for handover

ess of completed water works on Commissioning. The Act is elaborate on
the hand over process ofwater works is to be undertaken. The roles ofwater

ks development agency, county Bovernment water services provider or cross-
nty water services provider are clear.

Committee agreed to the proposed definition of Private party which is in
em with the PPP Act.
Committee agreed to the new definition ofbulk water because it will allow

onal government agencies to enter into PPPs.
Committee further in the view of the proposed new definition of bulk water
ice provider agreed to delete Paragraph (c)

E RECOMMENDATIONS

Committee made the following recommendations to the Senate amendments to the
er (Amendment) Bill 2o29,

ouse agrees with the proposed Senate Amendments to-

ause loi and
lause !).

ouse lejects the Senate amendrnents to-

i) Clauses 2;

ii) clause 3;

iii) clause +;

iv)clause 5;

TlPaBe



(v) clause 7;

(vi)clause t t; and

(vii) clause 19.

MIN.NODC/ BEW&I/O9I/9O94. ADJOI,'RNEMENT
There being no other business, the Chairperson adjourned the meeting at twenty- five
mlnutes past twelve o' The next meeting will be held on notice

Signed.......

HON. BOWEN DAVID XANGOGO, MP
(cHATRPERSON)

.? oL7Date-
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The Chairperson called the mceting lo order at five minutes past three o'clock and prayed. I{c
thereafter requested all prescnt to make a self-introduction.

AGENDA:
The agenda ofthe meeting rvas presented as follorvs:

l. Prayers
2. Prelirninaries/lntroductions

i. Adoption of the Agenda
ii. Remarks by the Chairperson

3. Confirmation of Minutes/Matters Arising
4. Agcnda: Mecting with the Council of Govcrnors to consider the Senate

Amendments to the Water (Amendment) Bill, (National Assembly Bill No.33 of
2023)

5. Any other llusiness
6. Adjournrnent/Date ofthe next rneeting

MIN.NO.DC/ BEW&I/084/2024: ADOPTION OF THE AGENDA
The Cornmittee unanimously adopted thc agenda of the day.

MIN.NO.DC/ BEW&I/085/2024: CONFIRMATION OF THE PREVIOUS
MINUTES

This agenda itenr was del'erred to the ncxt rneeting.

MIN.NO.DC/ BEW&I/086/2024: MEETING WITH THE COUNCIL OF
GOVERNORS TO CONSIDER THE
SENATE AMENDMENTS TO THE
WATER (AMENDMENT) BILL,
(NATIONAL ASSEMBLY BILL NO.33 OF
2023)

'l'he (iover-rrol for-Laikipia Cotrnt,l'IIis l'ixct'llencl', Ikrt. Joshtta Ilungtt ort lrhalf ol'
the CoLrrrcil ol (iovernols al4realed belirre the (irnrnrittee and strbnrittt'rl on txrtlr
genelal ancl specific conrrnerrts or) the Senate Amendrnents to tlle Watel r\rnendnrent
llil1, zogs as lbllou s: -

'l'he Corrrrcil u as agreeable to nn)st of'the arnendrncnts by the Scrrate as thcy includc
(i)unty Watel' Sclvice Plovidt'r's (WSl's) in lrulli \\'attr servicc ptorisi,'tt
arlangerner)ts, entrencl)rnent of cross- cotrntly \VSI)s in the lau'and reqrrilenrent lbr'
corrsrrltation of'cour)tr,\' (lovclnrrrents belirlc \Vater Works l)evcloprnent Agencies
(\\'\VDr\s) t'ngage irrvcstols.

'l'hc Corrrrcil noterl that \\\Vl)As rnay clroose to entel into brrlk later' purcltase
allrcernents rr ith eitlrer irrvestors or \\'Sl)s. 'l'hey laisctl concerns ol' thleat ol'plivatc
irrvestors g('tting nlore oppoltrrnitics tlue to econonrics ol scale.'l'he courtcil trrged tltt'
('ornmittcc to cntrer)ch a certain percertage of oppoltrrnities lirr cotrnty WSPs to
t'nstrre erlrrity and nn)tivate these errtities to becorne conrnrelcially viable.

'l'hele is nr<'tl to align the \\Iatcl r\ct, Cal) ll7'.2 :2ol(j as a rrltolt'to the (lortstitrrtion b)'
lcvierving the loles ol r'aliorrs institutions tllat cla\\' lrack on the firnctions of tht:
(irturty (iovernrnents. 'l'here is nt'ed also to halrnr>nize and rnairrstleanr tlre lole ol
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5

6

7

unty Governments in the entire chain of institr.ttional ft'anrework of provision,
gulation and overall management of rvatet'

The Council presented on its specific contntellt on the amendment as follorvs:-

Amend the proposed Section oa(ba) (i) and the proviso to

i) With an investor in accordance rlith the provisions ol' the I'Lrblic Private
Partnership Act, Cap 49o, subject to the economic efliciency criteria set by the
Regulatory Board and alter conducting public participation and obtaining a no
objection issued by CoLrnty Government rvhose area ofjtrrisdiction the water works
is located.

ob tlon

Consultation of County Governlnent is not suflicient becattse the jLrlisdiction ol
WWDAs is limited until such a time as lesponsibility for operation and managernent
of the u atel rvorks is handed over to the Cottnty Governtnent. -I-he WWDA thereflore
needs a no olljection flom the lelevatrt County Govel'nment befbt'e entering into btrlk
\vater I)urchase agl'eements u'ith investols.

MI .No.DC/ BEv-t &l / oa7 / s,o94, ADJOURNEMENT
1'he being no othel business, the Chairpersotr adjoulned the meeting at twenty- fi\'e
nlln tes past ficur o'cl k. Th ext meeting u'ill be held on the next day at ten o'clockn

si

l)a

d

HO . BOWEN DAVID KANGOGO, MP
IRPERSON)

nftlrc*t
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10. Mr. Geoftiey Rono
I I . Mr. Mrvangi Wahihia

MOWS&r
MOWS&t

MIN.NO.DC/ BEw &11077 12024: PRELIMINARIES
T'hc Chairperson called the meeting to order at ten minutes past ten o'clock and prayed. He
therealier requcsted all present to make a self-introduction.

AGENDA:
Thc agenda ofthe rneeting was presented as follows:

l. Prayers
2. Preliminaries/lntroductions

i. Adoption ofthe Agenda
ii. Rernarks by the Chairperson

J. Conllrmation of Minutes/Matters Arising
4. Agenda:

i. Consideration of the Legal Bricf on thc Scnate Amendments to the Water
(Amendment) Bill, (National Assembly Bill No. 33 of 2023)

ii. Meeting with the State Department for Watcr and Sanitation to consider the
Senate Amendments to the Water (Amendmcnt) Bill, (National Assembly
Bill No. .13 of 2023)

5. An1' othcr Business
6. Ad.iournment/Date olthe next meeting

MIN.NO.DC/ IIEW&I/078/2024: ADOPTION OF THE AGENDA
l'hc Comrnittce unaninrousll,adopted the agenda ofthe day.

MIN.NO.DC/ llBw&1107912024: CONFIRMATION OF THE PREVIOUS
MINUTES

'l'his agenda item was deferred to the nexl meeting.

MIN.NO.DC/ BEW&I/080/2024: CONSIDERATION OF THE LEGAL
BRIEF ON THE SENATE AMENDMENTS
TO THE WATER (AMENDMENT) BILL,
(NATIONAL ASSN,MBLY BILL NO.33 OF
2023\

The Legal Counsel briefed on the Senate Amendments lo thc Water (Arnendment) Bill,
(National Assernbly Bill No. 33 of 2023) as follorvs;

l. 'fhe briel' is guided by the Constitution which ernpowers Parliarnent to make provisions
having the force of larv in Kenya and the Interpretation and Ceneral Provisions Act. Cap
2 of the Laws ol Kenya rvhich provides fbr construction, application and interpretation of
statutcs.

2. Thc Conrrnittee rvas reminded that the Water (Arnendment) tlill (National Assernbly Bills
No. 33 ol'2023) rvas published on 4'r'Jul1,. 2023 and read a First'firne on 26th July 7023.
'I'he tlill was considered by the National Assernbll'and passed rvith amendments on 23rd
August 2023.'fhe Bill seeks to provide for operationa lizing public private partnership in
the water sector.

3. Pursuant to Standing Order 144 the Comrnittee rvas inlirrmed that the Uill rvas forrvarded
Ibr consideration by the Senate. The Senate therealicr considered the Bill and passed it
rvitlr arnendments on 7'l'March. 2024.
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e Committee rvas further informed that the Senate amendments have subsequently

en committed to the Deparlmental Committee on Blue Economy, Watcr and Irrigation
r consideration and reporting to the House.
e Legal Counsel presented an analysis ofthe Senate amendments in comparison to the

ommittee's amendments to the Water (Amendment) Bill as seen in the Copy a ached.

.NO.DC/ BEW&I/081/2024: MEETING WITH THE STATE DEPARTMENT
WATER AND SANITATION TO CONSIDER THE SENATE AMENDMENTS
HE WATF],R (AMENDMENT) BILL, (NATIONAL ASSEMBLY BILL NO. 33

023)

The abinet Secletary fol Watet, Sartitation and Illigation Mr. Zachariah \d/arvertr, E(iII
red belole the C]onrrnittee artd strbtnitted on the Senate Altteltdntents to the Water
drnent Ilill, 9o?3 as fbllos's
SE3

HAT Clause s ofthe Ilill be anrended -

in the proposed uc\ PalagraPh (g) by inselting the rr.ot'ds "subject to the econontic

efliciency criteria set by the Rrgulatoly Iloald" at the end of'the Paragraph; and

in the proposed nes' palaglaph (h) by inselting the s ortls "subject to the ecolrornic
efficiency critelia set by the Ilegulatory lloald" at the end ol'tlte pat'agraph.

rvation
nate anlendrner)ts l)r'oPoses to amend the Bill tt> pr-ovide that bulk $ater storage

greernerts entered into by the National Water Storage Atrtholity shorrld be strl>jcct an

conomic cfllciency cliteria set by tht' r'egLrlatoly board i.e. the Water Selvice
cgulatory Iirard (\\TASREB)
'he l'ublic l)l'ivate [)altnerships Act \hich canre into effect on Decembet' 93, 20? 1, is

e plincipal lal' govcrning Pl)l's in Kenya. Sectior) lr2 of'the Act plovides an elaborate
gal and institrrtional ll'ame\\ork fbl the carrying out and approval ol'a f'easibility sttrdy
hich deterrnines the viability ol the pro.ject. Thele is ah'eady a legal and instittrtional
arnes'ork irr place fhirly robust to ensttre the financial integlity ol the I'l'P proiects.

e Senate amendrnent is unnecessary. It is proposed that Clause s of the Bill be
ained as is in the Bill.

USE 4

at Clause + the Ilill be amended by deleting clattse 4 and inserting the fbllowing neu'
laLrse +-

Section (;ti of the principal Act is atnended by inserting the Ibllouing neu
paraglaphs imnrediately afiel palaglaph (b)-

(ba) operate s'ater sorks and provide bttlk s'ater senices by entering into a llrlk
\'ater' Ptrlchase agl'ecnlen t -

uith an investor in accordance s'ith thc provisions of the l'ublic l)r'ivate
Partnerships Act, 2or2l, subject to the ecotromic efliciency clitelia set by the
Regulatory Iloald and after contlrrction public participation and constrlting the

3 | r' . , .
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reltvant county governrner)t \\'llosc area of.jurisdiction the $'atel' uolhs is
Iocated; or'
u'ith a u'atel services plovider srrbject to thc econorrric elliciency criteria set by
thr Ilegtrlatory lloard; or'

(bb) opelate satel rvolks antl plovidc btrlk satt'r senices as a btrlli s'atel serviccs

provider urrtil such a tilr)c as the \\'ater rlorks devcl<>pnrent agcncy tr-anslbls

lesporrsibility lirl the olx.ration and rnanagernent of' \\'ater urrlks to a colu)ty
govel'nrnrnt ol-$at('r'selvicc plovidel irt s'ltose alea of'.jtrt istlictiou thc u'atel rvorks

is locatcd.

Observation

t0.'l'he Bill pl'()l)oses arr anrendrrrent to the l\ct to erl)and the nrandate ol the agerrcit's by
alklling the ager)cies to:
a) linter irrto PPI)s lbr supply ol lrrrlk uatt'r'as pel tlx'l'PI'Act
a) ['inter into agreenlents s'itlr othel rratt.r'services ploviclels fbl llulk rr.atel suppl,y
b) Operatt'as a \\'atcl sclvices plovidel ur)til the agency tlansltrs responsibility Iirl the

ol)el'ation r>f watel uolks to a county !{ovelnnrcr)t or a \\'atcl-services plovider'
I I.'l'hc l)r'oposcd arnerrrlrnent by Scnatt pt'ovirles fot' the le<;uilcrrrent lbr' ptrblic

palticipation and constrltation sith tht' relevant count-\' llo\'('rr)rnent in bulk \\ater
srrpply by the \\'ater s'orks agencits in both alrar)g('rner)ts. It firlthel rt'rpriles that the
aLreernent lroth be srrbjected to an "econolnic eflicient:y cliteria set by the WASltl')lt.

19.'l'hc le<luilonent ft)r prrblic par-tici1:latiorr has beer provided for in thc I)l)l),\ct,:2t)91.
Lludel Section ,2 ol thc Act, th(, contlacting arrtlrolity has a duty to cnsulc pulrlic
palticil)ation and in pxrjects inrplenrentation.

rs. Sullecting tlre PPI' agleernelt to ar) econornic elliciency clitt'r'ia set by the Ilegrrlatoly
IJoald, therc is an elalx)r'ate ltgal and irrstitrrtional fiarnesorh in place lxrth under the
I'l't' Act and the \\'atcI Act, 20l6 to erlsule the Iinancial integrity ofthe I'l'l'pl-o,ects,
saf'eguarcl cor)sun)el intclests and gual'antet equitable acccss to u'atel and sanitation
sel vices at f.iir- plices. The proposed anrcndrnent by Senate to (ba) (l ) should NOT
therefore be sustained. The provisions in the Bill should be retained as is.

l.[. r\ccoldingly, the I')['l',\ct in rrhich brrlk s'ater srrpply agleenrents bet\\'een tlle \r'ater'
rvolks development agencies anrl irrvestols untlel tht'l'l'l'fi'anreu'olk is anchored caters
Iirr tlrc prrl,lir paltir iprrtirrrr ltrlrrin rrreut.

t5. 'l'he \\ratel Act, 20l(j plovides [il' corrsrrttter l)rotrctiou arrrl ensuling \\'ater scr\ices
P|o!ision is afibrdable, efiiciellt and equital)le. Irrrrther, the Ilill, trndcr section i9 (b),
(llarrse 7 the mandate of thc lcl5ulatoly board is t'nltancerl to evaluate and allrrove
irnpositiorr ol'btrlk uatel talills in lirrt. rlith consurner l)r'otection standalds. The
proposed arnendrnent by Senate to (ba) (ii) shorrld NOT therefore be sustained.
The provisiorrs in the Bill shorrld be retained as is
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SE5

IIA'I- the Bill be amended in thc 1>roposed nerv section 68A(2) by deleting the rvot'ds
ith the approval of'the Cabinet Secl'etary," appealing immediately after the rlolds
ecessary therealier"'-
rvation

ction T2 of the Water Act, 2o16 eml)o\1'ers the llegulatory lloard to publish
gulatory standards s'ithoLrt the a1>proval of the Cabinet Secretaly. The Ministry
leed to the ploposed amendment ol'Clause l,
SE6

AT, Clause o of the llill be anrended
in paraglaph (a), by deleting the nes l.lroposed sLrbsection (t) and inselting the

follorving nerv ploposed strbsection ( t ) -
As soon as possible, firllorting the comnrissioning ol' rvaters <>rks, the u atetrlot'ks
developnrent agency shall entel il)to all agleement \\itl) a county goyernnlent, a

joint comnrittee, cross-county rvatel selvice plovider', or watcl' service providel to
provide rlater services rvithin u'hose atea ol'.jtrrisd iction the services al'e located.

deleting paragraph (b) and inset'ting the follorving nerv paragt aph-

in subsectir>n (z), by deleting the s'ords "autholity" appearing a[tet' tlre rr'ot'ds "the

int conrnrittee" and inselting thel'efol the rvords "cross-cotttrty rlatel senice
cx'idels';

deleting palagr-aph (c) and inserting the fi>llou'ing nes paragraph-

in srrbsection (.9), by deleting the rvords " the authority" appealing aftet' the rvords

he joint comrnittee" and inserting thelefol the l'ords "cross-ct>ttnty *atcl setvice

oyidels"

atlon

e amendrnerrt to Section 69 of tlle .r\ct mainly soufJht to clalily that completed s ater
Iks to be handed ovet'to counties excltrcle national ltublic rr,ater rr;orks. 'Ihe Act
vides that hand ovel agleements fot' conrpleted rvatet rvorhs shall be betrveen the
ter rvolks developnrent agencies and the county governlnent, the joint contmittee or
holity ol'the county governnrents $'ithin $'hose al'ea the \\atet' uorks is located
ntly \1ith tlr(' \\'ater scn ice pr',rvidet
e Ilill also seeks to ornit leference to joint committees and atrthorities in the process
ce the roles ofthe conrnrittee in the process has not been definetl.
e transfer/ handover envisagetl by the llill trndel section 6g uill be lot the County
blic rvolks and sen'ices.
sed on the above inforrnation, the proposed arnendrnent by Senate should NOT
sustained- Clause 6 of the Bill be retained as is.

SE7

5lt'.r11 t

AT, Clause z ofthe Bill be arnended-



(a) by deleting paragraph (a) and inserting the following new paragraph-

(a) by inserting a nerv paragraph irnmediately after paragraph (b)

(ba) evaluate and recommend bulk rl,ater talilfs and approve the imposition of such

tariffs in line with consumer protection standards for rrse of rvater for domestic,
commercial and irrigation purposes;

(bb) evalLrate and recommend talilfs for irrigation pul'poses;

(b) in paragraph (b)by deleting the ptoposed nerv paragraph (c) and substituting
thelefor the lollou'ing nerv palagt'aph-

(c) issue licenses, set conditions for uater services plovision, and accredit s'atel service
providers and brrlk u ater sen ice ploviders.

Observation

e+. The Bill prol)oses amendments to Section 72 of the rrVater Act by introducing a nerv
mandate for the Watel Selvices Regulatoly Board (WASREB) to evaluate and approve
\\'ater, sewerage and bulk lvater tarifls for dornestic, cornmelcial and irrigation purposes
The legLrlatol evaluates the tariff and approves the irnpositions of the tarifl in line with
consumer protection standards. The Ministry proposes that Clause z (ba) be
retained as is in the Bill

CLAUSE Io
25.THAT Clause 10 of the Bill be amended by deleting the proposed subsection (+) and

inserting thelefor the follos'ing nerv subsection-
(+) Despite any provisions in this Act, bulk uater stqrply services rvhich are primarily

intended to supply rvater in bLrlk to a water services providel in a county ol counties
other than the county in rvhich the brrlk rvater abstlaction rvolks ale located, shall be

undertaken by bulk rvater service 1>roviders licensed under this section.

Observation

96. Clause lo of the Bill seeks to amend Section loo of the Water Act rvhich deals rvith
supply olbulk rvater. The bill proposes that all bulk u'ater supply services to a \\ater
services provider in a county or mtrltiple coLrnty dilferent from rvhere the bulk water
abstraction is situated shall be undertaken by rvater rvorks development agencies
established rrnder Section 65 of the Water Act. With the proposed amendments to the
Bill by Senate s'hich has provided and defined "bulk s'ater service provider" it follos s

therefore that bulk rvater supply rvill be undertaken by a bulk rvater sLrpplier. The
definition has been expanded to include counties. The Ministry has no objection to
the proposed amendment to this clause.

CLAUSE T T

27. THAT Clause I r of the llill be deleted
Observation

28. Clause t t ofthe Bill proposes an amendment to Section t t+ of the Water Act to expand
the mandate of the Water Sector' -fl'ust Fund by bloadening the scope ol entities to
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hich the lund caters. Clurrently the Act mandates the firnd to provide financial support
counties in the provision of watel and sanitation services and to assist in financing the
velopment and management of \yater setvices in the marginalized and underserved

s. Although the proposal by Senate is to retain the provision in the Act, the
inistry propose that the Section be arnended to allow financing by the fund to
water sector lnstltutlons.
SE re

AT, clause t2 olthe llill be amended in the proposed neu section I l9 (2)by inserting
e follorving new paragraph irnmediately after paraglaph (c) -)nvo persons, a man and a \\onlan, sho possess a degt'ee ft'om a ttniversity

recognized in Kenya and at least five years'expelience in a relevant field, nominated
by the Council oflCounty (iovernors.

bservation

ause lg of the Bill seeks to amend Section I l9 of'the Watel Act u,hich establishes the
atel Tlibunal. -I'he Act established the tlibLrnal bLrt did not provide for cotnposition of

tlibunal nremlxrs.'l'he ploposed amendments to section therefore seek to cul'e this
p in the lalr

ate propose that the ts'o persons appointed undet'category (c) be nominated by the
uncil ofGovernols
e tribunal set up trnder the Act rvas established to hear disputes t'elating concerning
plementation of the Act. As an arbiter, it rvoLrld be prudent that the rnembel'ship ol

tribLrnal be as neutl'al as possible. It is for this simple reason that the proposed
endment by the Senate in this regard shorrld not be sLtstained. The Ministry

oses that Clause l9 of the Bill be retained as is.

SE9

AT Clause q ofthe Ilill lle amended-
y deleting paragraph (a) and inserting the follos ing nerv paragraph-

inselting the follorving nes definitions in the propl alphabetical sequence -
ulk water service provider" means a u ater service provider', contracting authority,
any other person providing bttlk rvater services iIr accordance rvith a license issLred

the Ilegulatory Board for the sen'ice areas specified in the licetrse;

ntlacting autlrority" means

at the national government level, a state department, agency ol state corPoration

rvhich intends to have its firnctions undeltaken by a private palty; or

at the county level, the county govelnrnent, county agency ol county coll)oration
rvhich intends to have its functions undeltaken by a private party;

int committee" rneans a cornmittee established by the national ol' county

o
b

(a

(b

'J
'el'nr)lent consisting of the national govel'nment and a county govel'nnler)t or t\ro or

7lPr1le

m re county govel'nments;



. "P|ivate I)art)"' nlcar)s a Pal'ty that er)ters into a Projcct agreenlent Nith a contr-actirtg

authority and is r('spor)sible lor rrndt'r'taking a pl'oiect on behalf of the contt'acting
arrthority untler tlris Act;

(b) in I'aragraplr ( tr) bl dcleting the 1>r'oposetl def-rnition of"lrulk uatcr"'and strbstittrting
thclefol u'ith the firllorling ncs clefinition-
"brrlk sater" rneans strppll' of'\\atel in brrlk b1'a btrlk rratel ser-r'ices plovidet'to a

u ater ser-r'icc providers lbr retail;

(c) b1' deleting l'alaglaph (c)
Observation

.91.. 
-fht. ploposed arnendrnents to the \\'ater act irtcltrde critical delirlitiorts attd
interllr-etatiorrs slrich sill rlren rrp st'r'eral \\'atcl sector- instittrtions to bc capablc ol'
bencf-rttirrg Iirrn the l'l'P lirnding ol)tion ar)d also to be bankable.'l'he ploposed
delirritiorr b1'senatc ol a bulk uater scrricc ploridt'r'u'ill allorl governrnent and its
agencies to bc brrlk u'atel sclvicc providcrs. The Ministry is satisfied with the
proposed delinition and has no olrjection to its incltrsion in the Bill.

35.'l'hr Itill defirres a "colttracting atrthorit.y to n)ear) a national o| coullty !Iovc.r'nrr1('r)t
botll' seeking to dr.lt.gatt' its {irr)ction to a pri\ atr I)art)'. The Ministry Iras no objection
to the addition of "county agency" to the list. Ilt'f'clence to a "joint cornrrrittetJ' is
r urclc rrntleI Secti()ns (i1) ol the \\'ater- Act $hich prolidt's fi>r' handovcI Process of'
cornpletcd llatcr sorks orr ('ornnrissiorring.'l'he Act is elalxx'ate on lroll the lrartd over
pxrccss ol l'ater uorks is to be und('rtal<crt. '['hc Ioles ol rvater rvorks devt'loprtreut
agr:lcy, countl goverrrr1)cnt satt'r' st'nict's Plovidel or' (r1)ss-coult) rtatet sett'iees
plor idcl ale clear'.

3(i. Inclusion ol a joint corrnnittrc rrlrcsc lolt' has rrot been defined is anrbiguorrs. The
Ministry therefore objects the inclrrsion or definition ofthejoint conrmittees

:i;.'Ihc pl'olx)sed delinitiorr of'"private party" is irt tantlern sith the I'l'P .\ct.The
Ministry therefore has no objection to its inclrrsion in the Bill

3s. 1-hc N{inistrl has rro objcction to this proposal firr antcndntt'nt giver) the nt'rl defitritir>n
ol a brrlk rvatt.r st,rvice plovidel u,ill allorv national gover-rrnerrt agt rcics to entrr ilto
I'l'l's. ln vies ofthc prrposed nerl delinition ofa lrrrlk rvater'

MIN.NO.DC/ BE.I &I/OA9/2O241 ADJOURNEMENT
'l'lrele bcing no other'llrsirrcss, the ('hair-lrcrson ad.jorrlnecl the nrertirrg ilt ten r)ilrutes l)lst

I

$r'o o'clock. 'l'he rrex Ireetlr) lr ill be held t>n thc satrre day at tltlee o'clock

Signed

HON. BOWEN DAVID KANGOGO, MP
(cHATRPERSON)

I)ate lz/rt' laot
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.NO.DCIBE.]I/&I/O79/9094. PRELIMINARIES
Chairperson called the meeting to order at thirty- live nrinutes twelve o'cloclt and

I)l' ed. lle theleafter requested all present to rnake a self-introdrrctton

A NDA:
Th agenda of'the meetirtg *'as presented as follorvs:

l. [)r'ayers
?. l)relirninaries/lutrodLrctions

i. Adoption of the Agenda

1lr',rir(



ii. Ilenrarks bl,the Chairperson
3. Confilnration ol M irr rrtes/Mattels Alising
.1. Agenda: Consideration of the Legal Brief on the Senate Arnendrnents

Water (Amendrncnt) Bill, (National Assernbly Bill No. ss of coqs)
5. r\ny othel Brrsiuess
t,. .\dit-,rrlnnrent,/l)atc of rlrt' r)cxt n)('etir)l{

to the

MIN.NO.DCI BEW &I/O73/ 20941 ADOPTION OF THE AGENDA
'l'he agerrda of'tlre day rvas atlopted having been proposed by the I ku. l)ng. Nebart llcrnald
Mtrliuki, MP ancl seconded lry tlre I Ion. Willianr Kanrket, Ml'.

MIN.NO.DC/BE$'&I/O74lSOg+:CONFIRMATION OF THE PREVIOUS
MINUTES
-l'his agenda itt,rn u'as defbllcd to the nerit rneeting

MIN.NO.DCI BE\v&I/Ol5/2024. CONSIDERATION OF THE LEGAL
BRIEF ON THE SENATE AMENDMENTS
TO THE WATER (AMENDMENT) BILL,
(NATIONAL ASSEMBLY BILL NO. ss OF
2o23)

'.1-he I-egal (irrrnsel blieli.d the ('omrrrittee on th(' Ser)ate Arnendrrrents to the Water
(r\rnendnrent) Ilill, (National Assenrblv llill No..33 ol'.2o93) as fbll()\\'s:

t. -l-he lrlief is grridcd b,1'thc Corrstitution s'hich enrlxrsels I)alliarnent to ruakc plovisions
Iravirrg thc lirrce ol las irr lierrya and the Intt'rpretation and (]cneral l'rovisions .,\ct, Cal)
9 of'the Larrs of Kenya uhitlr plovides fbl constlrrctiort, a1;plication and in tell)r'c tatior)
ol'statutes.

2. 'l'he (irrnrnittee u trs lonirrded that the Water' (Arnerrtlrnent) Ilill (National Asscnrbly
Ilills No. :r.3 ol' ?()rS) u as published r>n -ltl, .lrrl_\', 2or.9 an(l lead a ['-ilst -l-irne on 2(jth Jul_y

9o?.9. 'l'hc lJill s as considered by thc National Assenrbly and passerl s ith arnenrlnrents
on 93r'd August j2o23. 'l-he llill set,lis to provirlr for opelat ionalizing ptrblic plivatt'
partnclshi;r in thc \\'atel sector.

5. [)ursuant to Standing Ordel 11.1. the (\rnrnrittee sas infirlnred that the l]ill rvas

fbrwalded firr considelation bl the Senate.'l'he Serrate thereafit'r considelcd the I]ill and
passcd it rvith arrrendrnents on 7'l' Mal'ch, 902.1.

.1. The (ixrnrittee rr.as lirrthel inlbrrnt'd that the Senate amentlrnerrts have subser rently
been conrrnitted to tlle Del)altnrental (irmnrittee on BIrrt, Ecorromy, Water ancl

Irrigation firr consideration aud lelxrrting to the I Iorrse.
5. -l'he I-egal Counsel plt'scnted an arrall'sis ol'the Scnate arnendrnerrts in compalison to

the (innrnittee's arnendrnents to the \\rater' (Anrenclrneut) Ilill as fbllou,s:

ANALYSIS OF THE SENATE PROPOSALS TO THE WATER (AMENDMENT)
BILL, qoeg

CLAUSE PRINCIPAL ACT AMENDMENT SENATE
AMENDMENTS

OBSERVATIONS

"u atel selvices pxrvidcr'"
rnear)s a conrpanl', prrblic
benelits olganiz-ation or'
other plsorr lrloviding
$'atcr sel'\'ices rrnder artd
in accordance s'ith ir

2. Section , of'
th(r \\'ater r\ct,
90 l6
(lrcreinatter-
relbrrcd to as

"the principal

'l'l [A'l- clause 2 ol' the
llill be arrrendcrl-

(u) by deleting
paraglaph (a) and
insclting t lrt,

The Senate
seeks-

. Intloduccs a nc\\'
dcf-rnition of' "lrrrlk
rvater sen'ice providt'r"'

proposal

2lt'



tlrat is not defined
o Amended the definition
of "contracting
authority" at county
level seeks to
incorporate "county
agency" as part of'
cor)tlacting atrthority
at the county
level(clean-up)

.lntroduce a new
definition of 'Joint
cornmittee"

.lntroduce tl.re

definition of''l)rivate
party" that is in line
s'ith the I'ublic I't'ivate
I'artnerships Act, Cap.
.130.

o Anrended the definition
ol "bulk rvater" to
lenrove WWI)A and
WSA as su1;pliers and
replace thern rlith bLrlk
WSP

o i)eleted tlre 1x'oposed
ne\\' delinition of
"watel' service
provider" and retained
the one in tl)e Water
Act, ,2O 16.

SENATE
RATIONALE

Inclusion of county
agency in the
definition of'
"contlacting
atrtholity"
acknorvledgcs the
conrprehensive roles
played by varioLrs
county entities in
watel' services
delively.

lence issued by the
legtrlatory Boaltl lbr the
brvice aleas defined by
he licence;

I Act")
amended-

(a) by inserting
the follos'ing
nerv definition
in proper
alphabetical
sequence -
"contlacting
autholity"
nteans-

(n) at the
national
goVel rl'nerrt
level, a state
depaltnrent,
agenc)' or'
state
col'pol'ation
s hich intends
to have its
firnctions
rrndertaken
by a plivate
party; or'

(l)) at the county

laovel'nrnent
level, the
county
govel'l)mcnt
or county
corporation
s'hich in tends
to have its
firnctions
trndertaken
by a plivate
party; and

(b) by deleting
the
definition of
"brrlk s ater"
and
strbstitLrting
thelelot'
rlith the
lollou ing

ls follou'ing ne\\'
paragraph-

(a) by inserting the
fbllorving new
definitions in the
proper
alphabetical
sequence -
"bulk water
service
provider" rneans
a water service
provider,
contracting
authority, or any
other person
providing bulk
rvater services in
accordance with
a license issued
by the
Regulatory
Board for the
service areas
specified in the
license;

"contracting
authol'ity"
IUeans-

(a) at the national
governlnent
level, a state
department,
agency ol state
colpol'ation
rvhich intends
to have its
hrnctiorrs
undertaken try
a plivate l)arty;
()t'

(b) at the coLrnty
level, the
county
governlnent,
cor.lr)ty agency
ol' cor,lnty
col'Pol'ation

3 P,I



\l atet'
service

definition-

"btrlk l'ater"
lneat)s
srrppll, ol
\l'ater in
bulk by a

rvater ur>ths
developnren
t a[Jency or'
the Water
Storage
Authority to

plovidels
fol letail;

(c) by dcleting
the delinition
of "rvater
scrvices
plovider'" ancl

substitrrtirg
therelbr s ith
the follol ing
nerr'definitiorr

"rlatel sclvices

llrovider" nreans
a con)l)any,
ager)cy,
autholity, state
corl)oration,
public lrnef it
organization or
any other' pclson
providing s'ater'
se n'ices in
accoldance rr ith
a licence issued
l,y the
llegulatoly
Iloald lor- t ltt'
st,t'r'ice at'eas

s1>ecified in the
lit:errce-

s'hich intends
to halc its
fir nctions
Lrndeltaken by
a plivate l)al'ty;

'!oint
cornrnittee"
uleans a
comrnittee
established by
the national or
county
governrnent
consisting of the
national
government and
a county
governrnent or
two or tnore
county
governments;

I'private partyrr
rneans a party
that enters into
a project
agreement rvith
a contracting
arrthority and is
responsible for
undertaking a
project on behalf
of the
contracting
authority under
this Act;

(b) by deleting the
definition of
"bulk water" arrd
srrbstituting
therefor with the
follorving new
definition-

"bulk water" nreans
supply of watcr in
brrlk by a brrlk rvater
services provider to
a water service

Introduction of bulk
\\'atel' serYice
providers seeks to
clalily s ho these
ploviders are.

Irrtloductir>n of'
plivate patty seeks

to pro\itle cla|ity in
the ternr that is Lrsed

in the Ilill brrt not
delined in line s'ith
I) rrbl ic-Plivate
I)artnelship Act.
Iltrlk \\'ater is

anrended to
accLrlately leflect
that brrlk \\'atel mean
supply o[' rvater irr

bulk by a brrlk u ater'
services provider
inclLrding both
national ar)d count)'

llovernments.'l'hc arnendrnent ol'
WSP seehs to
Iemole contl'actions
rlithin the Act
lcgarding
designation and

!{overnar)cq ()l water'
st'rvice pr'<x idels.
Introduction of joint
colnmittee to fellloYe
uncertainty about
thc nature and scope
of' such conrnrittees.
Noting that sectior)
93 o1' the
I ntelgovelnn)ental
Iielations Act
tunderscores the
t'stablishrncnt ol'

.joint cornnrittees
betrr.een national and
cour)ty g()\'et'nlI)et)ts
u ltertever nccessary
to achieve objectives
of' devolution rrndel
alticle 17tr and t75
ol the Constitrrtion

4li



providers for retail;

'fIIAT clause 5 be
amended-

(a)in the proposed nes
paragraph (g) by
inserting tlte rvot'ds
"subject to the
economic e[Iiciency
cr-iteria st't by the
llegulatoly Board"
at the end ol' the
paraglaph"-

(g) entel into a brrlk
$ ater pulchase
agl'eenrent rvith
an investor in
accoldance rvith
the provisions of
the I'Lrblic I'rivate
Partnerships Act
subject to the
econornic
elficierrcy
criteria set by
the Regulatory
Board;

(b) in the 1>r'oposed
nert palaglaph (h)
by inselting the
u'ords "strbject to the
economic efliciency
criteria set by the
Ilegulatory Boald"
at the end of the
paraglaph"

(h) entel into a brrlk
water llrrlchase
agleernent s'ith a

\\'ater u'orks
developnrent agency
subject to the
econornic efficiency
criteria set by the

The Senate
arnendment seeks to-

Require WASRI'IB to
rundeltake economic
efliciency analysis rvhen
the Water- Storage
ALrthority is entering
into a bulk $'ater'
prrlchasing agleement
s ith an investol under
I'l'P or a WSP.

SENATE
RATIONALE

'l-he amendment seeks to
enhance the existing
clause by inroducing a

vita ureasrrre rvltettever
the Water Stolage
Autholity decides to
enter into a bulk r\.ater
purchase agreenrent,
rvhethel rvith a pl'ivate
investor or a $atel
uorks developnrent
agency, it is essential
that the agl'eenrents
Lrndergo t'igot'ous
assessmcnt based on
economic efliciency
cliteria established by
\VASITI.]8.

The amendment seeks to
ensule that the
agleement is not only
financially viable but
also stl'uctured to
safegtrard prrblic
fesollt'ces.

The arrrerrdrnerrt

undellines the role of the
WASRI'IB itr legulatot'y
ovelsight over' 1;ublic
resources and ensttres
that any agl'eernent

3 owers and functions of
e Water Storage

. (1) The hrnctions and
rvels ol the Water

tolage Atrthority slrall

(a)Lrrrdeltake on
behall of the
national
goverr)rrrent, the
developnrent of
national prrblic
\\'ater s orks ftrr
\\'atel- fesorlrces
storage and flood
crxtrol;

(b) nraintain and
manage
national
prrblic s att'r'
rr'olks
inf't'astrLrctLrr
e lirl rvater
t'esoul ces
st()rage;

(c) collect and
provide
infbrmation
fbr the
lormulation
by the
C-'abirret
Secretary of
the national
water'
l'esoul'ces
storage and
flood contlol
stlategies;

(d) develop a

\\'atef
han'esting
policy and
cn[irlce
\i ater'
han esting
stl'ategies;

uthority

to-

3. Section 92 of
the principal
Act is arnended
in subsection
(I) bv
inselting the
Ibllorr ing nes'
paragral>hs
imrnediately
after
palaglaph
(f)-

(g) entel into a

brrlk \\'ater
prrlchase
agrcernent
rvith an
investot' in
accoldartce
s'ith the
plovisions
of'the Ptrblic
I)r'ivate
Partnelship
s Act;

(h) enter into a

btrlk \later
1>Lrlchase
agreernent s ith
a later s'orks
developnrent
agency

sII



(e) undertake on
behalf of the
national
government
stlategic
water
emergency
interventions
during
drought; and

(f) advise the
Cabinet
Secretary on
any matter
concer-ning
national
public $'ater
rvorks for
water
storage and
flood control.

(z) The Water Storage
Authority may appoint
agents for the operation,
management,
maintenance and safety of
any storage infi'astructure
that it has developed.

(s) The Water Storage
Authority shall have such
other powel's and
functions as may be
conferred or imposed on
it by this ol any other'
Act.

Regulatory Board entered into serves
public interest, promotes
sustainability and
contributes to equitable
distribution of water
services.

a

COMMITTEE RESOLUTION

The Committee proposed to retreat in Machakos or KiambLr Counties bet\yeen 7th - grh

April, 9094 with the Ministry of Water, Sanitation and Irrigation together with Council of
Governors to delibelate on the proposed Senate amendments to the Watel'Amendment Bill,
9023 with a venue to tabling its report when the Ilouse resumes. The Secretaliat was
requested to facilitate the said retreat.
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.NO.DC/ BElw &l / o7 6 / zoe*l ADJOURNEMENT
being no other business, the Chairperson adjourned the meeting at fifty minutes past

'clock. The t meeting will be held on notice

. BOWEN DAVID KANGOGO, MP
RSON)

t Rez?

TlPage
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TIIE NATIONAI, ASSE,MBLY
OT'FICF, OF TIIE CLF-RK

P. O. Bor 41842-00100
Naircbi. Kcn)'s
Irltin Parliamcnt Buildings

Tclcphonc: +2542028,18000 cxt. 3300

Ernail: cna.2mrliamcnt.co.kc
www.oarl nr.!o.key'thc-nali l-asscmblv

\\lrcn rcplying. plcasc quolc

Rd: NA./DDC/BEW &lnLA I 007 3d April, 202{

Mr. Julius Korir, CBS
Prhcipal Sccrctary
St4tc Dcpartmcnt for Watcr and Sanitation
Mitristry of Watcr, Sanitation and Inigation
Mqii llousc, Uppcr l{ill, Ngong' Road
P.O. Box 49720 40100
NAIROBI

Dcar

REF: MEETING WITII TIIf,' DEPARTMEITTAL COMMITTEE ON BLI,E
ECONOMY, WATEIT AND IRRIGATION TO CONSIDER THE SENATE
AMENDMENTS TO THE WATER (AMENDMENT) BILL, 2023

(NATIONAL ASSEMBLY BILL NO. 33 OF 2023)

Thc Dcpartmcntal Committcc on Blue F*onomy, Watcr and Inigation is cstablishcd pursuant

to Standing Order 216 and is mandated inter alia, 'lo slud! ond review all legislalion
rcfcrrcd to it.

Asyou may be arvarc, thc National Assembly considered thc Watcr (Amendment) Bill, 2023

(Nirional Asscmbly Bills No. 33 of 2023) and passed it with amcndmcnts on 23d August,
2023 and fonvardcd thc samc to thc Senate for concurrencc Pursuant to the provisions of
Starding Order l44.Thc Senate considered thc Bill and passcd it with amendmcnts on 7s

Match,2024.

Thc Scnate amcndments to thc Bill have subscqucntly bcen rcferrcd to thc Dcpartmental

Committcc on Blue Economy, Watcr and Irrigation for consideration and reporting back to

thc I.lousc.

In this rcgard, the Dcparlmental Committce on Bluc Economy, Watcr and Inigation proposes

to hold a mceting rvitlr thc Cabinct Sccrctary to delibcratc on the Scnatc Amcndmcnts to thc

Watcr (Amcndmcnl) Btll,2023 on Monday, 8rr April, 2024 as pcr thc attachcd programmc

at a vcnuc to bo conllrmed in Machakos or Kiambu Counlics. You may bc accompanicd

by lcchnical omccrs who rvill assist in rcsponding to issucs that may arisc in thc coursc ofthc
Committce procccdings.
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TIIE NATIONAL ASSEMI'LY
OFFICE OT'TIIE CLEIIK

P. O. Box 41842-00100
Nairobi, Kcnya
Main Parliamcnt Buildings

Tclcphonc: +254202848000 cxt. 3300
Email: cna@parliament.go.ke

rliamen k not nal sem

Whcn rcplying, plcase quote

Rcf: NA./DDC/BEW&I/2024/006 3'd April,2024

Ms. Mary Mrviti
Chicf Exccutivc Ofliccr
Council ofGovcmors
Delta Comer, 2nd Floor, Chiromo Road

P.O Box 40401 - 00100

NAIROBI

Dcar l/Yl t Al .^, ' 6 
j

RXF: MEETING WITI{ TIIE DEPARTMENTAL COMMITTEE ON BLT'E
ECONOMY, WATER AND IRRIGATION TO CONSIDER THE SENATE
AMENDMENTS TO THE WATER (AMENDMENI) BILL, 2023
(NATIONAL ASSEMDLY BILL NO. 33 OF 2023)

The Dcpanmcntal Committce on Bluc Economy, Water and Inigation is established pursuant

lo Slanding Oid,er 216 and is mandatcd intcr alio, 'lo sludy ortd review oll legislotion
relerred lo it.

As you may bc aware, thc National Asscmbly considcred thc Watcr (Amcndment) Bill,2023
(National Asscmbly Bitt No. 33 of 2023) and passcd it with amcndmcnts on 23'd August,
2023. "I'hc Bill was subscqucntly forwardcd to the Scnatc for concunencc pursuant to thc
provisions of Standing, Ord,er 144. Thc Scnatc considcrcd thc Bill and passcd it rvith

lmcndmcnts on 7tn March,2024,

Thc Scnatc amcndmcnts lo thc llill havc subscqucntly bccn rclcrrcd to (hc Dcpartmcnlal
Committcc on llluc liconomy, Watcr and Irrigation for considcration and rcporting back to
0rc I lousc.

ln this rcgard, thc Dcpartmcntat Committcc on Blue Economy, WBtcr and lrrigation proposcs
to hold a rnccting with thc ChicfExccutivc Officcr, Council ofCovcrnors to dcliberatc on thc
Scnate Amcndmcnts to rhc Watcr (n mcndmcnt) B'11,2023 on Monday, 8rh April, 2024 as

pcr thc atlachcd progranrmc at a vcnuc to bc confirmcd in Machakos or Kiambu Countics.
You may bc accompanicd by tcchnical omccrs who rvill ossist in rcsponding to issucs that

may arisc in thc coursc ofthc Committcc procccdings.



l, e.ovl6c trrt iy OO oopl6 of fc rht+dott itd lrd i rofr copy to 0r Ofllcc of
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Chairperson
Council ofGovernors
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Chiromo Roa4 Off Waiyaki Way, Westlands
P.O Box 40401 - 00100
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TIIE NATIONAL ASSEMI}LY
OFFICE OF TIII], CLERK

P. O. Box 41842-00100

Naimbi, Kcnya

Main Parliamcnt lluildings

'fclcphonc: +254202848000 cxt. 3300
Imail: cna@parliamcnt.go.ke

rvrvrv.narl iamcnt. go. hc-national-assemblv

Whcn rcplying, plcasc quotc

Itcf: NA/DDCEEW &V2024 1007 3d April,2024

Mr, Julius Korir, CBS
Principal Secrctary
Statc Departmcnl for Watcr and Sanitation
Ministry of Water, Sanitation and Inigation
Maji llousc, Uppcr Hill, Ngong' Road
P.O. Box 49720 -00100
NAIROBI

D.ar ff\. )( o,: r

R.EF: MEETING WITH THE DEPARTMEMAL COMMITTEE ON BLUE
ECONOMY, WATER AND IRRIGATION TO CONSIDER TIIE SENATE
AMENDMENTS TO THE WATER (AMf,NDMENI) BILL, 2023
(NATIONAL ASSEMBLY BILL NO. 33 OF 2023)

'[te Departmcnlal Commitlcc on Bluc Economy, Water and Inigation is establishcd pursuant

to Standing Ordcr 216 and is mandatcd inter alia,'to stuly and review all legislotion
relerrcd to it.

As you may bc awarc, thc National n sscmbly considcrcd thc Wa(cr (Amcndmen0 Bill, 2023
(National Asscmbly Bills No. 33 ol 2023) and passcd it with amcndmcnts on 23d August,
2023 and forwardcd thc samc to thc Scnatc for concuncncc Pursuant to thc provisions of
S&nding Ordcr I44.Thc Scnatc considcrcd thc llill and passcd it wiih amcndments on 7s
lvlarch, 2024 ,

Thc Scnatc amcndmcnts to thc llill havc subscqucntly bccn rclcrrcd to thc Dcpartmcntal
Committcc on Blue Economy, Watcr and lrrigation for considcration and rcporting back to
thc llousc.

ln this rcgard, thc Dcpartmcntal Committcc on Bluc Economy, Watff and Irrigation proposcs

to hold a mecting with thc Cabinct Sccrctary to dclibcratc on thc Scnatc Amcndmcnts to thc
Wttcr (Amendmcn| Bill, 2023 on Mondsyr 8't April, 2024 as pu thc sttsched programmc

at I vcnuc to bc confirmcd in Mochakos or Kiambu Countics, You may bc accompanied
by lcchnical ofliccrs who rvill assist in rcsponding to issucs that may arisc in the coursc ofthc
Committcc proccedings,



Klndly provide twcnty (20) copics of your submission and scnd a soft copy to thc Ollicc of
the Clcrk via cmail: cnaAoarlisrmenl.eo.kc .

liaison olliccrs for tnordination of this rhccting are Mr. Nicortemus Melukl who may bc
on tel. no. 0722913902 or email: nicodcmus.maluki@parliament.go.ke or Mr. h7

he on tcl. uo. 0727779172 or cmail: ivy,kagcha@parliament.go,kc,

ours

_o

To

NDOMBI,MBS
OF'TTIE NATIONAI BLY

Hon. Zachariah Mwangi Njeru, EGH
Csbinet Secrctary
Ministry of Water, Sanitrtion 8nd lrigation
Kilimo Housq Cathedral Road

NAIROBI



TIIE NATIONAL ASSEMBLY
OFFICE OF TIIF; CLERK

P. O. Box 41842{0100
Nairobi, Kenya
Main Parliamcnt Buildings

Tclcphonc: +254202848000 ext. 3300

Email: $g@padlsoc0LSo.kg
rnvw.parl iamenl.co.ke/the-national-assemblv

Whcn rcplying, plcasc quote

Rcf: NA/DDC/BEW &V2024 1006 3d Aprll, 2024

Ms. Mary Mwiti
Chicf Executive Ofliccr
Council ofGovcmors

Ita Comer, 2nd Floor, Chiromo Road

.O Box 40401 - 00100

MEETING WITH TIU DEPARTMEMAL COMIVtrTTEE ON BLIiE
ECONOMY, WATER AND IRRIGATION TO CONSIDER TIIE SENATE
AMENDMENTS TO TIIE WAIER (AMENDMENI) BILL, 2023
(NATIONAL ASSEMBLY BrLL NO. 33 OF 2023)

Deparlmcntal Committce on Bluc Economy, Waler and Inigation is cstablished pursuant

Standing Order 216 and is mandated inter alia,'lo dudy and review all legislation
lo il.

you may be awarc, thc National Asscmbly considered the Watcr (Amcndment) Bill, 2023

onal Asscmbly Bill No. 33 of 2023) and passcd it with smendments on 23d Augusl,
. The Bill was subscquently forwarded to thc Senatc for concuncnce punuant to thc

F

2
visions of Standing Order 144. The Senatc considcred thc Bill and passcd it with

cnts on 7t March, 2024.

Senatc amendmcnts to thc Bill have subscquently bccn rcfcncd to thc Dcpanmcntal
mittee on Bluc llconomy, Watcr and lnigation for considmation and rcporting back to

th Housc.

In is rcgard, thc Dcparlmcntal Committcc on Bluc Economy, Wster and lrrigation proposcs

t0 a mocting wilh thc ChicfExccutive Ofliccr, Council ofCovcrnors to dclibcratc on thc
tc Amerdmcnts to thc Watcr (Amcndmcnt) Dill,2023 on Mondry, S[ April,2024 as

pcr c Etlached prog,ramme at a vcnuc to be confirmed in Machakos or Kiambu Counlics.
may bc accompanicd by technical ofliccrs who will assist in rcsponding 1o issucs thst

MB arisc in thc coursc ofthc Committce proceedings
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ANNtrX T'OUR:

STAKtrHOLDER'S
SI.]BMISSIONS



I

ITTJPUBLIC OF I(IiNYA
MINISTIIY OtI WATBR, SANITATION AND IRRIGA'TION

)

oNS TO THE NATIoNAt ASSIMBLY DEPARTMENTAL COMMITTTE N
ATI

oNOMY, WATER AND IRRIG oN oN THE s AMENDMENTS TO6MENDMEI{I)
ENATE

BILL, 20 ?3 (NAIIONAt AS BItt 33 oF2I
suan

n1ml
ati

mend

to a letter Ref. NA/DDC/IIEW &1/2024/OOZ dated,April 3, 2024, thee invited the Cabinet Secretary Ministry of Water, Sanitation andto provide subnrissions to the Senate '.f rr*rJrr".,, to the Waterent) Ilill, 2023 (National Assembty gill N;. Si'"iliirZsl.1

c t II
ern nts a er sec tor ns tu ons to un

s

a n

EMBLY NO

le Chair,

e try of Water, Sanitation and, IrriSatron lnltla ted proposed amendmentsthe ater Act 2016 in order to provide for public private partnerships tnancrnl g development of water wor
for operations and mainte

ks by the Na
nance of water services, stor

tional and County govern
age facilities,

mentnctes
tmen t plants, Iaying nrainlines , bulk water supply and last mile connectivity bycoun lies.

nya 1s classified as a water scarce country by the United Nations. This meansof efforts are required in te,ns of frr'n,i ir; i; ;;; iualiry and adequarcterved on the fiftv (50) nriilion,citizen.s. .t 
he p.opor.j t,pp funding optionl' is cxpected to iontribute to the attainnre"ioiiir. io.g., of raising Kshs.)n reqrrired to increase access to water from the current 60 per cent forated services to Bo ncr cent ona ln"..or. l..i;;;;;."^s e to T.2million:he year 2030.

talot
ter is ,!
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Mini try has reviewed the proposals conrirrg fronr Senat and is grateful forproS s so far. The contributlons you will nrakc in your nsideration of thewiil a long way in inforntrng reforms in the water seclo . The sector greatly
ts ter supply to every household in the country therefo the need for theseicula reforms in the Bill cannot be overenrphasized. The nrstry rs grateful,



,

for the invaluabie input that this Committee has provided in the process' We have

"" 
i"rri trr^t this commitment will continue beyond the IeSislative process.

Honourable Chair,

Having reviewed the proposed atnendments to the Bill' we have prepared our

comprehensiv. ."rponr., 
'"ontui''"a in thc matri x attached herewith for

consideration by this commiti... It ir our humble submission that clauses 3, 4, 6

and 12be retained "t 
p.;;;;; i" ir't o"igi"ul Bill and passed bv the National

Assembly.

Zar:hart&hM.. Njeru, EGH
CAB

8t, Api7r2024



REPUBLIC OF KENYA

MINISTRY OF WATER, SANITATION AND IRRIGATION

SLJBMISSIoNS To THE NATIoI{AIASSEMBLYDEPARIMENIAL CoMMITIE ON UUf rcoNoMy, WATERAND
IRRIGATIoN oN rHE SENATE AMENDMENTS ro rHE wATER (AMENDM${D Bltl.,zozs (ItATroNAt AssErrBLy BIrr

NO. 3s OE 2023)

CI.AUSE PROYISION I.]NDM, TrIE WATTR
6I{ETVDFMENT) BIII NO. 33
ot 202s

CTIANGES TROM THE SENATE REMARKS

Clause
3

Section 32 of the principal Act is
amended in subsection ( 1) by
inserling the following new
paragraphs ir-nmediately after
paragraph (f) -;

g) enter into a bulk water
purchase agreement with
an investor in accotdance
with the provisions of the

That Clause 3 of the Bill be
arnended

a) in the proposed new
paragraph (g) by
inserting the words
"subject to the econonric
efficiency criteria set by
the Regulatory Board" at
the end of the
paragraph;and

The Bill proposes amendments to Setfion 32
of the Water Act, 2076 to enhance the
mandate of National Water Storage Authority
to enter into bulk water purchase agreelllents
with water service providers or private
parties under PPP.

Senate has pr,oposd to amend thg Bill to
provide that bulk water sbrage agreemenb
enteted
Authori

Water Storage
an econornic

into by the National
should be
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CIAUSE PROVISION I.JNDER THE WATER
GT,IENDFIiIENI) BILL NO. 33
oE 2023

Public Private Partnerships
Act;

h) enter into a bulk water
pur"chase agreement with
a water works
dcvelopment a8ency.

CHANGES TROM TTIE SENATE REMARKS

o";^,:!:^;;,'*[1 ";]
insertirrg the rvords

"subject to the econollic
efficiency cliteria set by
the Regulatory Board" at
the errd of the
paragraph.

efficiency criteria set by the regulatory board
i.e the Water Service Regulatory Board
(WASREB).

The Public Private Parhrerships Act which
came into effect on December 23, 2027, b
the principal law governing PPPs in IGnya.
Section 32 of the Act provides at elaborate
legal ar,d institutional framework for the
canying out and appncval of a feasibility
study which determines the viabilify of the
project.

'Ihe feasibiiiiy sturiy lurriertaken by the
cor-rtractjtnS auihority uncier the PPP Act t:lkes
ulto a-ccount:

a) the technical requireureltts of tllc
project;

b) the legal requireruents to be uret by thc
parties to the proje. tl

c) the social, economic and
environmental impact of the project;

d) the affordability and value for money
prcposition in the project; and

e) the project's land requirements and

Page 2 ol 22
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CLAUSE PROVISION I'NDER. THE WATER CHANGESIROM THE SFNAII REMAIKS

oF 202s
necessary for effective and efficient
project initiation

The Act applies to all projects ajreements
undertaken under both the national and
county level PPP projects.

Section 6 of the Act provides for the
establishment of a PPP bomrrittee whose
functions .. and powers include policy
formulation, overseeing PPP , contract
implen-rentation, approval of bid documents,
feasibility studies, negotiated contract terms
and monitoring irupleruentation of the Act.
In view of the foregoing provisions of law,
there is abeady a legal and instifutional
franrework in place fairly robust to ensure
the financiil integrify of the PPP projects.

Under Section 70 of the Water Act, 2016,
WASREB is established atd mandated to
protect the interests and rights of consumen
in the provision of wat€r seryices.

Accordingly, WASREB sets standards and
enforce regulations that guide the sector in

that the consuirers arenot onl ens
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CTAUSE PROVISION I.]NDIR, THE WA]TR
GMTNDT.I\{ENT) tsru, NO. s3
ot 2023

CTIANGES TROM THE SENATE REMARKS

protected and have access to efficient and
sustainable serwices, but also provide for
financial sustainability of water service
providers by allowing financing of
operations, capital cost recovery and a return
on capital that sustains services thrcugh
ongoing investments.

Under Section 72 of tl.:e Water Act, the
regulatory board has pc.azer to set, n-Lonitor
and review standards and conditions to
ellsure water services prrcvtsion is affordable,
eff icieiri and equitable

Further the Water (Amendment) Bill
proposes for inclusion of section 72 (ba) to
give the regulatory board the mandate to
evabJaie and approve water and sewerage
tariffs, bulk water tariffs and approve the
imposition of such tariffs in line with
cotlsumer protection standards for use of
water for dorlestic, commercial and
irrigation purposes;

The foregoing provisions of 1aw under the
Water Act are also sufficient to safeguard
consumer interests and tantee uitable

Page 4 of 22



CIAUSE PROVISION UNDEN, THE WATER CTIANGF,S TROM THE SENATE

ot 2023
BIiL NO. 33

REMARrc

access to water and sanitation services at fair
prrces.

Accordingly, the proposed amendment b5r
Senate is unnecessarlr.

It is propoed that Clause 3 of the Bill be
retained as is.

Clause
4

Section 68 of the principal Act is
amended by inseding the
following new paragraph
inrnredia te ly af ter p arag,-aph (b) :

4. Section 68 of the
principal Act is arrrended
by inserting the
following new
paragraphs irrrmediately
after Paragraph (b)

(ba) operate water works
and provide bulk water
services by entering into a
bulk water purchase
aSreenlent
(, with an investor in

accordance with the

by entering into a btrlk
water purchase a8reentent
with an investor in
accordance with the
provisions of the Public
Private Partnerships Act,
2021;

1

That the Bill be amended by
deleting Clause 4 and inserting
the following ncw Clause 4

andba) operate water works
provide water serwices:

Section 68 of the Water Act, 201 6 details the
roles and responsibilities of the Water Works
Development Agencies, including
developing, maintaining and managing
national public water works and providing
technical support to the Cabinet Secretary.

The Bill proposes an arrrendment to the Act to
expand the mandate of the agencies by
allowing the agencies to:

a) Enter into PPPs for supply of bulk water
as per the PPP Act

a) Enter into agreements with other water
services providers for bulk water
supply

b) Operate as a water serwices provider
a en transfercuntil the

Page 5 of 22



PROVISION IJNDER. THE WATER CHANGES TROMTHE SENATI
G.l\,tXNDfn{ENI) BIIJ. NO. 33
ot 2023
ii. by entering into a bulk

water purchase agreement
with a watel' selvices
prot ider; or'

1l l. as a water servlces
provider until such tinte as
the water works
development agency
transfers responsibiJity for
the opel'ation a rrd
n'.ar.agemeni of water
works to a courlt)r
Soven1n1ellt or \vater
services provider in rvhose
area of jurisdiction the
water wolks is located:

provisions of the
Public Private
Partnerships Act, Cap
430, subject to the
eronomic efficiency
cileda set by the
Regulatory Board and
after" conducting
plabhc participation
and consulting the
relevant courlty
Sovemment whcse
area ol jurisdiction
the rvatel v,'orks is
located; or

(ii) with a water services
provider subject to
the econotnic
cfficiency criteria set

by the ReSulatory
Board.

(bb) operate water works
and provide buik water
ser-vices as a bulk water
services prrovider until
such a time as the water

responsibility for the operation of
water works to a county governlllent
or a water serwices provider

Additionally, the Bill seeks to reaffirnr the
non- transferability of National Public Water
Works developed by the Water Works
f)evelopnrent Agencies that are gazetted as
such.
'fhe proposed amendrtrent by Seirate provides
tor the requirement for public participation
and mnsuliation with the relevant countlr
Sovemment in bulk waier sup'ply by the
water works agencies in both arrangements.
It furtherrcquires thatthe agreementboth be
subjected to an aeconomic effrciency criteria
setbythe WASREB.

a) For bulk water suuoProvided that a national public
water works shall not b
transferable to a county
SOvernmen t. (rcmoved bv the
knate)

v PPPs between
water works develonment aqencles
andlo,rivate vestors &a) fi)ln

PPPs are meant to provide value to the public
hence public involvement in the process is
crucial. Equally irllportant is makrng I't'}'
projects and prrocesscs transparent. Public

1

CLAUSE RIA{ARKS
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NB,TARKSCHANGES FROM TIIE SEI\AITCIAt'SE mousroN I.'NDH,IIIE WAIER

oE 2023
Works development
agency transfers
responsibility for the
operation and
managenlent of water
works to a county
government or water
services provider in
whose atea of
jurisdiction the water
works is located.

participation is fundamental constitutional
principle.

the rcquirement for public participation has
been provided for in the yW Aet, ZOZI.
Under Section 22 of lhe Act, the contracting
authority has a duty to e,nsure public
participation and in prrojecb implemenhtion.

The draft Public participation Bill, 2O2S
currently in Parliament once enacted will
provide mcire clarity on the scope and form
of public parttcipation required.

Section 6 of the PPP Act establishes a public
Private Partnership Conlmittee whose
functions and powers include policy
formulation, overseeing PPP contraci
irnplenrentaJiq n, approv al of bid docurnents,
feasibility studies, negotiated contract ternu
and monitoring implinrentation of the Act.
Two persons nominated by the Council of
Governors sit in this Contmittee to represent
the interests of counties.
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CI"AUSE CHANGESTROMTHE SENAIE REMARKS

Accordingly,the PPPAct in which bulkwater
supply agreements between the water works
development agencies and investors under
the PPP framework is anchored caters for the
public participation requirement.

As for the proposal of subjecting the PPP

agreement to an econor-uic efficiency criteria
set by the Regr-rlatory Board, as earlier
indicatcd, there is in place an elabolate le5ial
and institutional 1r':rnreu,olk in olacc both
urrclc:'tlir t'Pl Act anci the Water A.'t, ZOle rc
eusnre the financial integrity of the PPP

projects, safeguaM consurner intcrests and
guaralltce equitable access to water and
sanitation services at fair priccs.

The proposed amendment by Senate to (ba)
(i) should NOT therefore be sustained.

The provisions in the Bill should be rebined
as is.

b) For bulk water supply aSre€ments
between water works development
aSencies and water servic€s
clause Oa) (ii)

PROYISION UNDER THE WATER
(AMENDFMENI) BIII NO. 39
oE 2023
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REIVIARKSCHANGES IROM TI{E SENATECI.AUSE PROVISION UI{DEB. IIIE WAIER
(AME\tDFl,If,IfD BIII l.IO. 39

As earlier dircusso4 the Water la,t, 2016
provid$ {or consumer protection and
ensufinS wa ter ser.yices prouision is
aff ordable, efficien t and equitable.

Further, the BiIl, under section 72 (b),dau*
7 the mandate of the regulatory board is
enhanced to evaluate and approve imposition
of bulk water tariffs in line with consumer
protection Standards.

The propoaed amendment by Sqnte to (ba)
(ii) should NOI therefore be sustained.

The provisions in the Bill should be retained
as is.

c) Tlanfferabilify of National Rrblic
Water Worls

Senate proposal for amendment omits the
clause (ba) which sought to reaffirm that
national water works are not transferable.

The Fourth .Schedule of the
royides for distribution

Constitulion
of ctions
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RfA,IARKSCHANGES TROM TTIE SENATECI.AUSE PROYISION I]NDEN. TTIE WAIER
(AMfNDET{EIVD BIII NO. 33
oE 2023

between the National and County
Governments; The Nafional Government has
the function of National Public Works while
the County Government has the function of
County public works and services.

Further the Water Act, 2076, Section 8
provides for national public waters works to
be designated by the Cabinet Secretary, by
notice published in the gazette, for their
nrailtenance and nlanaSement to be
undertaken by Water Works Development
Agencies.
The Water Act identifies national public
water works as fcrllows:

a) The water lesources on which it
depends is of a cms count5r in naturre;

b) It is financed out of the national
government share of reyenue pursuant
to provisions of the Public Finance
ManaSenlent Act,2O72;

c) It is intended to serve a i'unction of the
national government; .......

The national public water works includel
a) Water stora

Page 10 of 22



REMARKSCIIANGES TROMTHESENATENUNDERTHEWA]TR
GMTNDTA,IEND BIIT NO. 33
PROYISIOCIAUSE

provision of water seryices
c) Inter-basin water facilities; ......

Based on the foregoing, the specific provision
regarding aur-traruferabilify on national
public works in the BiIl should be rctained as
is.

b) Watenrrorks for bulk distritnrtiorn and

Clause
5

Th e principal Act is amended by That the Bill be arnended in the
proposed Section 68A (2) by
deleting the words "and with
the approval of the Cabinet
Secretary. " appearin23
inrmediately after the words
"necessary thereafter"

rnsefting the following new
section imruediately after section
68 -;

68A
( 1) Each Water Works

Development Agency shall
be licenced by the
Regulatory Board with
respect to the functions
under section 68 (ba) of
this Act.

(2)T\e Regulatory Board
shall, upon
conlnlencenlent of this Act
and as nta be neces.sa

Section 7 2 of the Water A
the Regulatory Board to
standards without the
Cabinet Secretary. For consistency in the
provisions rif the law, the Ministry concedes
the proposal for amendment of Clalrse S by
Senate.

w{et

ct, 2016 enlpowers
publish regulatory
approval of the

Yh
(pn
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REMARKSCI.AUSE PROVISION I,JNDER THE V/ATER
GMTNDEI,TEIYI) BIII NO. 33
oF 2023

thereafter, and with the
approval of the Cabinet
Secretary,, :publish the
standards and conditions
for licensing of water
works developrletrt
agencies undcr this
section.

CHANGES TROM THE SEIYATT

The amendrnent to Section 69 of the Act
mairrly sought to clalify that cornpleted water
works to be handeC over to counties exclude
national public rvater works. The Act
provides that hand over aSreelllents for
completcd water works shall be between the
water works development agencies and the
county goverllment, the joint committee or
authority of the county govemrrrents within
whose area the water works is located jointly
with the water selice provider

The Biil also seeks to orllit refer.ence to joint
comrnittees and authorities in the process
since thc roles of the corumittee in the process
has not been defined.

CIa
6

use Section 69 of the principal Act is
amended- '!

a) by deleting subsection (1)
and substitutin3 therefor
the follou'ir5; rlew
subsection;

1) As soon as possible,
follovling the
con-rniissioning of
waterworks other
than national public
water worls, the
wate rlvorks
development agency
shall enter into an
aSreenlent with any

That Clause 6 of the Bill be
amended
a) in Paragraph (a), by deleting
the new proposed Subsection
( I ) and inserting the following
new proposed Subsectiorr ( 1) -
(1) As soon as possible,
following the commissioning
of water"works, the water
works developnlent aSency
shall enter into an agreement
with a county government, a
joint committee, cross-county
water serwices pl'ovider, or
water services provider to
provide water services within
whose area of jurisdiction the
serwices are located-

Page L2 of 22
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REMARXSUNDERTIIE WA]TR
(AME{DEIUEM BIIT NO. S3

IROMTHESfNAIECHANGES

b) bydeleting Paragraph (b)
and inserting the following
new paragraph-
(b) in Subsection (D by
deleting the wor d "authority"
appearing after the words ',the
joint committee" and inserling
therefor the words "cross-
county wate r selvice
providers".

by deleting Paragraph (c) and
inserting therefor the
following new paragraph (d)
in Subsection (3) by deleting
the wor ds "the authority,,
appearing irrr rnedia lely after
the words "the joint
col1u11ittee" and inserting the
words "crrcss -county water
serwice providers".

or water seryices
provider to provide
\ /ater serwices
within whose area
of jurisdiction the
selices a re located.

b) in subsection (Z), by
deleting the words ',the
joint contnrittee, authority"

c) in subsection (3), by
deletinl; the words ',the
joint conlmittee, the
authority"

The justific?rtion for non- transferabitity is as
follows;

1. The Constitution of Kenya, Schedule 4
clearly distinguishes the National
Public Works and Countv public
Works as functions of the National and
County governntent respectively.

2. The National Public Water Works are
clearly provided for under Section g of
the Water Act which define what they
are based on and what they include a.s

outlined earlier.
3. The non- transferabilitv of National

public water works anl Bulk water
serwices provision will ensure
repaynent of the loan by the National
Governnrent and sustainabilitv of
infrastructure.

4. Cost- Benefit analysisl The formation of
additional corrrmittees and authorities
and cross courlty WSps in the
nlanagement of cross coun
infrastructure in an additiona

The transfer / handover
under section 69 will
public works and servic

envisaged by the Bill
be for the County

es.

ty water
I cost tax
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CI.AUSE
(AIVIENDEI\,iEND BILL NO. 33

CHANGES TROM THE SENATEPROYISION I]NDERTI-IE WATER

ot 2023
payer and ultinlately create additional
cost to water when the sal11e can be
handled by water works developntent
agency alr eady existing.

Clause 6 of the Bill be retained as is.

REMARKS

Based on
amendment
sustained.

proposed
NOT be

the foregoing, the
by Senate should

The Bill proposes atnendments to Section 72
of the Waier Act by introducing a uew
mandate for the Water Services Regulatory
Board (WASREB) to evaluate and apptane
water, seweraSe and bulk water tariffs for
domestic, coururetr:ial and iriSation
purposes

1'he rey,ulator evaluates the tariff arld
approves the impositions of the tariff iir line
with consuurer protection standards.

We tlrerefore prcpose that Clause 7 (ba) b
retained as is in the Bill

ba) evaluate and aPPnrve
water and seweraSe tariffs, bulk
water tariffs and aPProve the
imposition of such tariffs in line
with consumer protection
standards for use of water for
domestic, comurercial aud
irrigation purposes;

'fhat Clause 7 of the Bill be
amended

(a) by deietinS Parugraph
(a) and inserting the
following new
paragraph

(a) by inserting the
following new
par agr aphs int mediatelY
after laragraph (b)

ll11 ition of such

Section 72 of the princiPal Act is
anrendcd in sub section ( I ) -;

a) by insertin8,a new
par agraph irrrmediate lY
after paragraph (b) -

(ba\ eva|uate and
recornmend bulk
water tariffs and
approve the

Clause
7
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REIVTABXSFROM SENATIIE TE(AMEI{DEI\4EI'TD BIIJ. NO. 33
oE 2023

tariffs in Iine with
consunler protection
standards for use of
water for domestic
and commercial
purposes;
(bb)evaluate and
recornmend tariffs
for irrigation
purposes;

(b)tnParagraph (b) by
deleting the proposed
new Paragraph (c) and
inserting the following
new paragraph -
(c) issue licenses, set
conditions for water
service provisi on, and
accredit water serrrice
providers and bulk
water services

ders.

fo
r ar h c a dn(pan8 a8 p

us tibs ttu 111 rh r ethI
following new paragraph

(C) issue and set conditions
for licensing of water
services providers.

Clause
10

Section 100 of the principal Act
by inserting the

new subsectionsfollowi
is amended

use 10 of the Bill be
amended by deleting the
T\at Cla

Subsection (4) and

Clause 10 of ihe Bill
100 of the Water Act which deals with supply

es that all bulkof bulk water. The bill

seeks to amend Section

ro
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REMARKSCHANGESTROMTTIE SENATECI,AUSE PROVISION UNDERTHE
GMENDEI,TEND BILL NO. 39
oE 2023

WATER

water supply services to a water seruces
provider in a county or multiple county
different frott where the bulk water
abstraction is situated shall be undertaken by
walel' works developntent a3cncies
established under Section 65 of the Water
Act.

With the proposed amendments to the Bill by
Senate which has provided and defined "bulk
water serwice provider" it lbllows therefore
that bulk water supply rvill be underlakerr by
a bulk water suppiier. The definition has been
expanded to include cotlnties.

The Ministry therefore has no objection to the
proposed aure nduent to this clause.

The proposed cha4ges to be retained as per
the Senate's recommendations.

(4) Despite any prousloll
in this Act, bulk water
supply seruices which
are primarily intended to
supply water in bulk to a
water services Provider
in a county or counties
other than the countY in
which the buik rvater
abstraction works are
located, shall be

undertaken by bulk
water serwices Providers
licensed under this
section.

(4) Notwithstanding any
provision in this Act, all bulk
water supply services wllich are
primarily intended to suPPlY

water il'l bulk to a waler selices
provider in a countY or counties
other than the county in which
the bulk water abstraction works
are located shall be undertaken
by u,aterworks develoPment
agencies established under
section 65 of this Act and
licer, sed under this section.

immediately after subsection (3) inserting therefor the
following new subsection -

Clause 1 1 of the Bill proposes an atnendl.uent
to Section 1 i 4 of the Water Act to expand the
mandate of the Water Sector Trust Fund by
broadening the scope of entities to which the
fund caters. Currrently the Act mandates the
fund to vide financial su ort to countles

The Bill is be amended to delete
Clause 1 1is amended in the oPening

statement by inserting the words
water

Section 114 of the Principal ActClause
11

works
agency"

ttor any
developurent
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RIMARKS(AMFJIDF.DIEND BII.I NO. 33
oE 2023

TROM THE 1TSENA

after the wordvtemme ta
"counfies"- servrces and to assist in financing the

developnrent and nranagenrent of "water

services in the nrarginalized and underseled
areas.

in the prorrision of water and sanitation

retain

Section financiag
lic institutions.

AI the Senatethough toproeoral r8-w
the ln the weprovrsrorl thatAct, theprcpose

b toamended allow thewtofirnd aII waEt sector

Clause
72

( 1) The Water Tribunal
shall consist of the
following urerrrbers
appointed by the
Judicial Service
Commission-
(a) a Chairperson who

shall be an advocate
of the High Courl of
Kenya, with not less
than ten vears, post

amended in the proposed new
Section I 19 {2\ by inserting the
following new- para[raph
rrnnrediately after paragraph
(c):

and a woman, who
possesses a degree
front a university
rccognized in Kenya
and at least five years,

(a) two persons, a

field,
lna

Clar;se 12 of the Bill be
The Principal A
deleting secti

ct rs amended by
on 119 and

l'l1an

expenence
relevant

subsfituting therefor the
following new section-

119 of the Waier Act which establishes the
Water Tribunal. The Act established the
tribu.nal but did not provide for composition
of thc tribunal nrenrbers. The proposed
amendments to scction therefore saak to au.a
this gap in the law.

Senate proposes that the two persons
appointed under category (c) be nonrinated
by the Coun'cil of Governors.

The tribunal set up under the Act was
established to hear disputes relating
concerning implementation of the Act. As ai
arbiter, it would be prudent that the

Clause 12 of the Bill seeks to amend Section
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RIA{ARKSCTIANGES TROMTHE SENATECIAUSE

membership of the fribunal be neu
independent as possible. It is for this simple
reason that the pnrposed amendment by the
Senate in this regard should not be sustained.

the Ministry groposes that Clause 12 q,f the
Bill be retained as is.

tral andnominated by the

Council of Governors.

PROVISIONI.]NDER
(AMfNDfJ\,IEi[I)' BIII NO. 33

qualification
experience

(b) two persons one of
whom shall be a

registered civil
enSinerr and the
other a registered
water engineer,
with at least ten
years' experience;
and

possess a degree
fronr . universitY
recognized in KenYa
and at least five
years' exPerience in
a relevant field.

(2)Thc Chair?erson and
mernbers of the Water
Tribunal shall k
appointed for a term of
three years and shall be
eligible for
reappointment for one
further term of three

ars

THE \AIAITR

ot2023

who(c) two persons
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RFA,TASKSfI4EN'D BILL NO. 33
o82023

SENAIE

nembers of the water
Tribunal shall be paid
such remunera tion and
allowances as the
Judicial Service
Commission ntay, in
consultation with the
Salaries and
Remuneration

an

Conrmission detcnrrine

Clause
2

principal Act ) is amended;

a) by inserting the following
new definition in proper
alphabetical sequence:

"conbacting authorify,
nleans -;

a) at the national
governrnent 7eve1, a
state departntent,,
agency or state

2 of the Bill be

or any
ry bulk

thority,
providi

water services ln acco rdance

contracting au
other person

Section 2 of the Wate
(hereinafter referued

r Act,2076
to as "the

fo
fin

a) se11 fti heby owtn8 n8
n de 1t llo s n he rprope
a habe cti I uence

wltF-a li-cense issued theco

nleans a water serwice provider,
bulk water seryl@ provider'

That Clause
antended -
b) by deleting paragraph (a)
and inserting the following
new paragraph

ration which

amendments to the water act
include critical definitions and
interpretatioas which will open up several
water sector institutions to Lte capible of
benefitting from the ppp funding option and
also to be bankable.

The proposed
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intends to have its
functions
undertaken by a
private party; or

b) at the county
gover4nlent level,
the county

Sovernnlent or
county corporation
which intends to
have its functions
undertaken bY a
private Palt.

c) by deleting the
definition of '\rater
sendces provider"
and substituting
therefor with the
follorving new
definition;

(a) at the national Sovernnlent
level,, a state dePattment,
agency or state cotPoratiott
which intends to have its

functions undertaken bY a

private pafiy; or
(b) at the county level, the
county 8overnnlent, county
aSency or county corPoration
which intends to have its
functions undertaken bY a

CHANGTS TROM TTIE SENATE

Regulatory Board for the
serwice areas specified in the
license;

"contracting authorit5/' means The Bill defines a "contracling authority"to
nleai1 a national or counly Sovernment body
seeking to delegate its function to a private
party.

Ttre Ministry has no objection to the
additon of "counfy agen$ to the list.

uvate

PROVISIONUNDER
(AME}TDTA{ENI) BIII NO. 39
of2023 :

TTIE WATERCI.AUSE

The proposed definition by senate of a bulk
water service provider will allow
governillent and its agencies to be bulk
water selice providers.

Ttre Ministry is satisfied udth the proposed
definition and has no objection to ib
inclusion in the Bill.

REMARKS
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REMASKSBIII NO. 59
OE?o23

IE

@tnmifben means a
conrmiftee established by the
national or county governnlent
consisting of the national
Sovernment and a county
Sovernment or two or more
counfy governments;

under Sections 69 of the Water Act which
provides for handover process of completed
water works on Commissioning. The Act is
elaborate on how the hand ov6r process of
water works is fo be undertaken. The roles of
water works development agency, county
Sovernment water seryices provider or cross_
counfy water services provider are elear.

Inclusion of a joint committee whose rrcle has
not been defined is ambiguous.

Ihe_{liqtry therefore objecb tlrc inclusion
or definition of tire joint cdmmitees

Referen ce to a tolll mcom ttee ls made"jnleans a company. agency,
authonty, state
corporation, public benefit
organization or any other
person providing water
seryices in accordance
with a licence issued bv the
Regulatory Board foi the
service areas specified in
the licence.

lxrtJr" means a par.ty
ters into a project

aSreenlent with a contracting
authority and is responsible for
undertaking a project on behalf
of _the contracling authority
under this Act;

'fiwte
that en

nition is in tanderi with

$e-MIis_Fy lherEfore hr.s no @ecrion ro itu
inclusion in the Bilt

The proposed defi
the PPP Act.
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XIA{ARKSCTIANGESTROMTHE SENATEPROWIONUITIDER
(AIIEI.IDFI4EIID BIII No' ss
of 2023

TTIEWAITR.CIAUSE

The Ministry has no objection to this
proposal for antendurent given the new
definition of a bulk water service provider
will allow national Sovernment aSencies to
enter into PPPs.

In view of the proposed new de
bulk water service provider, this provision
in the Bill can be deleted as recommended

finition of a

b Senate.

e) by deieting
Paragraph (c).

d) in Paragraph (b)

W deleting the
proposed
definition of "bulk
water" and
inserting therefor
the foliowing new
definition -

servrces rovider for retail

'bulk water" means suPPlY of
water in bulk bY a bulk water
serwices provider to a water
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COMMENTS ON AMENDMENTS PASSED BY THE SENATE ON THE WATER (AMENDMENT) BILI, 2o2,, (NATIONAL ASSEMBLY

B|LL NO. 13 OF 2o2l).

TO

THE NATIONAL ASSEMBLY STANDING COMMITTEE ON ENVIRONMENT, FORESTRY AND MINING

BY

THE COUNCIL OF GOVERNORS

7rH APR|l, 202'
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The Council of Governors,

ln recognition of Article r(4) of the Constitution of Kenya, that sovereign power of the people is exercised at the national level

and the county level;

ln further recognition of Article 6 (2) that govemments at the national and county levels are distinct; and

Aware of the need for coordination and consultation between the National Covernment and County Governments to ensure that
legislation responds to the key issues facing devolution, and further reflects the spirit and obiects of devolution.

A) Generat Comments on the Amendments Passed by the Senate

The Councit hereby notes as follows on the amendments passed by the Senate;

.

It.

The Council appreciates the Senate and particularly the Departmental Committee on Lands, Environment and Natural

Resources for considering and incorporating most of its proposals on the Bill, which in fact feature in the amendments
passed by the House.
The Council is agreeable to most of the amendments by the Senate as they include County Water Service Providers

(WSps) in bulk water service provision arrangements, entrenchment of cross{ounty WSPs in the law and

requirement for consultation of County Governments before water works development agencies (WWDAs) engage

investors.
However, the Council notes that WWDAs may choose to enter into bulk water purchase agreements with either private

investors or WSPs. We note that this raises the threat of private investors getting more opportunities due to economies

of scale. The Council urges the Assembly to entrench a certain percentage of opportunities for county WSPs to ensure

equity and motivate these entities to become commercially viable'

The Council presents its specific comment on the amendments as hereunder.

B) Specific Comment on the Amendments Passed by the Senate:

2lr,,r 't e



CLAUSE PROVISION of Sectlon ln the
Blll

PROPOSED AMENDMENT Ratlonaleflustiflcation for the Amendment

clause 4 Section 68 of the principal Act
is amended by inserting the
following new paragraph
immediately after paragraph
(b)'
(ba) operate water works and
provide bulk water services by
entering into a bulk water
purchase agreement.

(i) with an investor in
accordance with the
provisions of the Public
Private Partnerships Act,
Cap 4lo, subject to the
economic efficiency
criteria set by the
Regulatory Board and
after conducting public
participation and
consulting the relevant
county govemment
whose area of jurisdiction
the water works is

located; or
(ii) ...

Amend the proposed Section 58
(ba) (i) and the proviso to:

(D With an investor in

accordance with the
provisions of the Public
Private Partnerships Act, Cap

43o, subject to the economic
efficiency criteria set by the
Regulatory Board and after
conducting public
participation and obtaining a

no obiection issued by
County Government whose
area of jurisdiction the water
works is located;

Consultation of the County Government is

not sufficient because the jurisdiction of
WWDAS is limited until such a time as

responsibility for the operation and
management of the waterworks is handed
over to the county govemment. The WWDA
therefore needs to obtain a no oblection from
the relevant County Government before
entering into bulk water purchase
agreements with investors.
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C) Concluslon/Our Ask

i. That the Councll's comments on the amendments passed by the Senate be adopted to further enrlch the BIll.

ii. That there is need to align the Water Act, 2016 as a whole to the Constltutlon by revlewlng the roles of varlous institutions

that claw back on the functions of courty govemments. There is also needto harmonize and mainstream the role of county

govemments in the entlre chain of institurtional framework of provlslon, regulation and overall management of water

services.

EITD.
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