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CHAIRPERSON'S FOREWARD

This report details the consideration by the Departmental Committee Energy of the Statute Law
(Miscellaneous Amendments) Bill (National Assembly Bill No. 67 ol 2023). The Bill seeks to
amend many laws among them that seeks to amend the Enerry Act,20l9 which is relevant to
the Depa(mental Energy. The Bill in particular proposes several amendments to the Energy Act,
2019.

The Bitl was published on 30'h October , 2023 and read a First l'ime in the House on l5th
November, 2023. lt was thereafter committed to various Departmental Committees for
consideration and reporting to the House pursuant to the provision ofStanding Order 127.

A(icle I l8(l) (b) olthe Constitution and Standing Order 127(3) require Parliament to facilitate
public participation and involvement in the legislative and other business of Parliament and its
Committees. In compliance with the foregoing, through the placement of adverts in the print
media on l81r' November, 2022 (Annex 3), the National Assembly invited the public and

interested stakeholders to submit memoranda on the proposed amendments. The Committee
received written submissions on the proposed amendments to the said Act from the Ministry of
Energy and Petroleum, Nuclear Power and Energy Agency (NUPEA) and the lnstitution of
Engineers of Kenya (tEK).

The Committee thereafter held meetings where submissions were received and the presentations

considered before adoption olthis report.

Having considered the proposed amendments and based on analysis of submissions by the

Ministry of Energy and Petroleum, Nuclear Power and Energy Agency and the Institution of
Engineers of Kenya (lEK), the Committee made observations for each of the proposed

amendments to the Energy Act,20l9 as contained in Part lV of this Report.

Having reviewed the proposed amendments to the Energy Act,2019 as contained in the Statute
Law (Miscellaneous Amendments) Bitl (National Assembly Bill No. 67 of 2023), the Committee
recommends:

l. THAT the proposed amendments to the new section 64 and sections 26(4),45(l),82,
98(1Xd), 100(tXb), tt7, 129(2), 166(3), 166(4), 167(l), 187, le9(l) and 216(l)
relating to the Energy Act,2019 be proceeded with as proposed;

2. THAT the proposed amendments to sections 2, 10, l2(l)(e), 20(l),20,26(a), as(l)(e),
76(2), 149(3), 154(2), 169(2)and208 relatingtotheEnergyAct,20l9beamendedas
proposed in Part V of this Report.

Hon. Lemanken Aramat, M.P.
Departmental Committee on Energy
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PART I

1.0 PREFACE

l.l Introduction
1. This report details the consideration by the Departmental Committee on Energy of the Statute

Law (Miscellaneous Amendments) Bill (National Assembly Bill No. 67 of 2023).
2. The Bill was published on 30th October,2023 and read a First Time in the House on 15s

December, 2022. lt was thereafter committed to various Departmental Committees for
consideration and reporting to the House pursuant to the provision of Standing Order 127.
Specifically, the Committee considered amendments proposed to the Ener5i Act,2019.

1,2 Mandate of the Committee
3. The Departmental Committee on Energy is established under the National Assembly

Standing Order No. 216. The functions and mandate of the Committee include, among
others, "to study and review all legislation referred to it".

4. The subject matter of the Departmental Committee on Energy are stated in the Second

Schedule of the National Assembly Standing Orders as follows: The Committee is mandated
to consider matters relating to the Fossil Fuel Exploration, Development, Production,
Maintenance and Regulation of Energy.

1.3 Oversight
5. In executing its mandate, the Commitlee oversees the following State Departments: The State

Department for Energy and The State Department for Petroleum.
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1.4 Committee Membership
6. The Departmental Committee on Energy was constituted by the House on 27tt' Octobet,2022

and comprises the following Members:

Chairperson
Hon. (Eng.) Vincent Musyoka Musau, MP

Mwala Constituency
United Democracv Alliance Party

Vice Chairperson
Hon. Lemanken Aramat. MP

Narok East Constituencl
United Democracv Alliance Party

Members

The Hon. Charles Gimose, MP.
I{amisi Constituency
Amani National Congress Party

The Hon. Richard Chonga, MP.
Kilifi South Constituency
Oranse Democratic Movement (ODM)

The Hon. Elisha Odhiambo, MP.
Gem Constituency
Oranse Democratic Movement (ODM)

The Hon. Walter Owino, MP.
Awendo Constituency
Orange Democratic Movement (ODM)

The Hon. Musili Mawathe, MP.
Embakasi Constituency
Oranse Democratic Movement (ODM)

The Hon. Simon King'ara, MP
Ruiru Constitituency
United Democracy Alliance Partv

The Hon. Tom Mboya Odege, MP
Nyatike Constituency

Democratic Movement ODM

The Hon. Cecilia Ngitit, MP
Turkana County Women Representative
United Democ racy Alliance Partv

The Hon. Geoffrey Mulanya, MP
Nambale Constituency
Indeoendent Partv

The Hon. George Aladwa, MP
Makadara Constituency
Orange Democratic Movement (ODM)

The Hon. Augustine Kamande, MP
Roysambu Constituency
United Democracv Alliance Party

The Hon. Victor Koech. MP
Chepalungu Constituency
Chama Cha Mashinani(CCM)

The Hon. Nolfason Obadiah, MP
Borabu Bomachoge Constituency

Oranse Democratic Movement (ODM)
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1.5 Committee Secretariat
7. The Committee is facilitated by the following staff:

Mr. Adan Gindicha
Principal Clerk Assistant II

Heed of Secretrrlet

Ms. Mary kmerelle
Clerk Assistant II

Ms. Brigitta Mati
Legal Counsel I

Mr. Josphat Btmdotich
Senior Serjeent-at-Arms

Ms. Mercy Mayende
Medie Relations OIlicer

Mr. Salim Athuman
Clerk Assistrnt III

Mr. Brian Njeru
Fiscel Analyrt III

Ms. lorraine Onyego
Legel Counsel II

Mr. Robert Langat
Reserrch Olliccr III
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PART II

2.0 OVERVIEW OF THE PROPOSED AMENDMENTS

I l. The Statute Law (Miscellaneous Amendments) Bill (National Assembly Bitl No. 67 of
2023), which was sponsored by the Leader of Majority Pa(y, Hon. Kimani lchung'wah,
CBS, MP, was an Omnibus Bill which seeks to amend various statutes in keeping with the
practice of making minor amendments which do not merit the publication of separate Bills.
The Bill was published on 30th October, 2023 utd read a First Time in the House on 156
November, 2023 and pursuant to Standing Order 127(I) committed to respective
Departmental Committees of the National Assembly for consideration.

12. The Bill seeks to amend the following laws which are relevant to the Departmental
Committee on Energy: The Enerry Act,20l9 (No. t of 2019)

13. The Bill proposes to amend the Energy Act, 2019 to among other things:

i. Address the overlap in functions between the Energy and Petroleum Regulatory
Authority and the Cabinet Secretary;

ii. Include Kenya Power and Lighting Company PLC and the Authority in the Membership
ofthe Renewable Energy Resources Advisory Committee established under the Act; and

iii. Subject the making of regulations to the attainment by the grid of the quality and

reliability of supply and service prescribed by the Energy and Petroleum Regulatory
Authority.

8lPage



CHAPTER 3

PART III

3.0 PUBLIC PARTICIPATION/STAKEHOLDERS CONSULTATION

14. Article ll8(l) (b) of the Constitution and Standing Order 127(3) require Parliament to
facilitate public participation and involvement in the legislative and other business of
Parliament and its Committees. In compliance with the foregoing, the placement of advert in
the print media on l8tr' November, 2023 (Annex 3), invited the public and interested
stakeholders to submit memoranda on the proposed amendment. Three submissions were
received from the Ministry of Energy & Petroleum, Nuclear Power and Energy Agency and
from the Institute of Engineers ol Kenya (lEK). (Annex 4).

15. The analysis of the submissions made by the Ministry of Energy and Petroleum, Nuclear
Power and Energy Agency (NUPEA), Energy and Petroleum Regulatory Authority (EPRA)

are contained in Part IV ofthis Chapter.

PART IV
3.I ANALYSIS OF THE PROPOSED AMENDMENTS

16. The Bill in particular proposes several amendments to the Energy Act, 2019. The following
is an analysis of the proposed amendments and the submissions made by the Ministry of
Energy, Council of Govemors and the Kenya Law Reform Commission for each of the
proposed amendments:

Proposed amendment to section 2:

17. The Bitl seeks to delete the definition of the term "distribution licence" and inserts the

following new definition in proper alphabetical sequence-
"distribution licence" means a document or instrument authorising a

person to distribute energy in the manner described in the document or
instrument, in that person's authorised area ofsupply for the purpose of
enabling supply to premises in that area and to also receive bulk supply from
another licensee;

Submission by the Ministry of Energy and Petroleum

18. The proposed amendment seeks to retain the second definition, which is more
comprehensive.
Committee's Observation

19. The definition ofdistribution licence appears twice in section 2 ofthe Act as follows:

distribution licence" means any document or instrument authorizing a person to
operate a distribution system for the purpose ofenabling supply ofelectrical enerry to
consumers or to other licenseesl
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"distribution Iicence", means any document or instrument authorizing a person to
distribute enerry in the manner described in such document or instrument in that
person's authorised area ofsupply for the purpose ofenabling supply to premises in
that area and to also receive bulk supply from another licensee;

20. The application ol the definition in the term "distribution of electricity" and in sections 139

and 140 of the Energy Act appear to reler to electrical energy and hence there is need to
amend the definition to make reference to "electrical energy".

Proposed new section 6,{
21. The Bill proposes to insert the following new section immediately after section 6-

National enerry efficiency and conservation action plan

6A. The Cabinet Secretary, in consultation with the relevant statutory authorities and

stakeholders, shall coordinate the development and implementation ofa national energy

efliciency and conservation action plan.

Submission by the Ministry of Enerry and Petroleum
22. The role of coordinating and development of the national energy efficiency and conservation

plan is presently under Energy and Petroleum Regulatory Authority (hereinafter relerred to
as "EPRA"). The amendment seeks to confer this role to the Cabinet Secretary. The role of
the Ministry is policy and planning while the role of EPRA is regulation.

Committee's Observation

23. Section l0(z)(ll) confers upon EPRA the role of coordinating the development and

implementation of a national energy eflciency and conservation action plan. There is need to

amend section l0 to align the lunctions ofEPRA with the new proposed amendment.

Proposed amendment to section l0

24. The Bill proposes to amend section l0 olthe Energy Act as tbllows:
Delete the words "with the exception olcrude oil" appearing in paragraph (a) (ii);

Delete paragraph (ii) and substitute therelbr the following new paragraph-

(ii) make proposals to the Cabinet Secretary for purposes of making regulations on
energy efficiency and conservation.

Submission by the Ministry of Enerry and Petroleum
25. The proposal seeks to harmonize EPRA'S functions under l0(aXii) with other lunctions

under section lO(b) to lO(aa). The amendment is not captured correctly, as it should read

paragraph 10. (LL) and not 10. (ii). ln addition, paragraph (LL) gives the Authority the role
of coordinating the development and implementation of national energy efficiency plan and

hence should be amended.

10 11.rr1 t,



Committee's observations
26. Section l0(a) ofthe Act provides that the functions olthe Authority shall be to-
(a) regulate-

(i) generation. importation, exportation. transmission, distribution, supply and

use olelectrical energy with the exception oflicensing ofnuclear facilities;

(ii) importation, refining, exportation, transportation, storage and sale of
petroleum and petroleum products with the exception of crude oil;

27. The amendment seeks to allow EPRA to also regulate the impo(ation, refining, exportation,
transportation, storage of petroleum and petroleum products including crude oil.

28. The amendment to paragraph (ii) in relation to the energy efficiency and conservation does

not appear in subparagraph (ii) but in subparagraph (ll) which reads:

The functions of the Authority shall be to co-ordinale the development ond implementation of
a national energt efficiency ond conservalion aclion plan, in consuhation with relevant
slatutory authorities and other stakeholders.

29. The is need to amend section l0(z)(ll) to align the amendment with the new proposed

amendment to section 6A.

Proposed amendment to section l2(l)(e)

30. The Bitt proposes to amend section l2 ofthe Energy Act by deleting paragraph (l)(e).

Submission by the Ministry of Energy and Petroleum

31. The amendment seeks to realign the membership of the EPRA board as guided by the
principles ofseparation ofpowers noting EPRA is a national entity.

Submission by the Council of Governors

32. The Fourth Schedule bestows the function ofplanning and development including electricity
and gas reticulation and energy to regulation to county governments. Section 222 of the
Energy Act stipulates the functions of county governments to include energy planning,
county energy planning and county energy operations and development and energy

regulation.
33. The amendment takes away the representation of county governments yet counlies play a

major role in the energy sector. Article 6(2) of the Constitution requires both levels of
govemment to conduct their mutual relations on the basis ofconsultation and cooperation.

Committee's Observations

34. Section 12 (l) of the Act provides that the Management ol the Authority shall vest in the

Board of Directors of the Authority consisting of-
(a) a Chairperson who shall be appointed by the President;

(b) the Principal Secretary responsible for Energy or his representative;
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(c) the Principal Secretary responsible for Petroleum or his representative;

(d) the Principal Secretary in the National T'reasury or his or her authorized
representativel

(e) one County Executive Committee member responsible for energr and
petroleum or his representative nominated by the Council of County Governorsl

(0 the Director-General; and

(g) five other members not being public oflicers appointed by the Cabinet Secretary.

35. The county governments have only one representative in the Board of EPRA while the

national govemment has l0 representatives to the Board.
36. Pursuant to paragraph 3l of Part I and paragraph 8(e) of Part 2 of the Fourth Schedule to the

Constitution, energy regulation falls under the concurrent jurisdiclion of both levels of
govemment.

37. The Fifth Schedule to the Act also provides lbr a detailed analysis of the distribution of the

functions between the two arms of govemment.
38. The principte of separation of powers applies to the three arms of govemment and the two

levels of govemment are govemed by Article 6 of the Constitution. In this regard, the
amendment does not accord with the Fou(h Schedule to the Constitution and the Fifth
Schedule to the Act which recognizes energy regulation as a function that lalls within the

concurrent jurisdiction of both levels of government.

Proposed amendment to section 20(l)
39. The Bill proposes to amend section 20(l ) ofthe Energy Act by deleting the phrase "halfofa"

appearing in paragraph ta;.

Submission by the Ministry of Energy and Petroleum

40. The amendment seeks to ensure that EPRA is adequately lunded to enable it to meet all its
responsibilities.

Submission by Enerry and Petroleum Authority
41. The Authority cannot access any funding related to crude oil and natural gas at the moment.

The Energy Act 2019 and the Petroleum Act 2019 bestowed the Authority with expanded
mandate that requires significant investment in resources, both human and financial
resources. This expanded mandate has necessitated the review ofthe levy from up to 0.570 to
up to l7o as proposed. It is projected that the impact on the petroleum pump price and the
electricity prices will be negligible when implemented. It is proposed that the amendment
have an eft'ective date of July 'l't 2024 when it is expected that the prices in intemational
markets will have decreased. There will be no levy at the time of passage ofthe amendment;
the implementation will be gradual commencing the financial year 2024/2025.

Committee's observations
42. Section 20(l ) ofthe Act provides that the funds of the Authority shall consist of-
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(a) levies not exceeding one half of a percent on the sales ofelectricity and petroleum

products;

43. The amendment seeks to increase the levies to l7o on the sales of electricity and petroleum

products. The Committee observed that the amendment would overburden the tax payer.

44. In this regard, the Commiltee declined the proposal to increase the ceiling for collection of
the levies to a figure not exceeding l% ofthe sales ofelectricity and petroleum products.

Proposed amendment to section 20

45. The Bill seeks to amend section 20 ofthe Energy Act to delete the word "levies" appearing

in the proviso.

Submission from the Ministry of Enerry and Petroleum
46. The amendment seeks to exempt levies collected by EPRA from being paid into the

Consolidated Fund in order to enhance EPRA's effectiveness in discharging its functions.

Committee's Observalion
47. The amendment seeks to exempt levies collected by the Authority from being paid into the

consolidated fund to the Authority directly. The Committee observed that whereas the

amendment found its basis in Article 206 ( I )(b) of the Constitution which provides that

money may be excluded from the Consolidated Funds to allow a state organ to retain such

funds for purposes of defraying the expenses of the state organ, the proposed amendment

would negate the oversight role of the House and the Committee in determining budgetary

allocations to be made to the Authority.
48. The Committee further noted that although EPRA had submitted that the current practice

allowed the Authority to retain monies collected from levies and hence the amendment was

attempting to align practice with the law, the Committee noted that the practice has no legal

basis in terms of Article 206( I Xb) of the Constitution as read with section 20 of the Act. In
this regard, the Committee observed that the amendment should be deleted. The Committee
turther proposed that the Act be amended to create clarity that all levies shall be paid into the

Consolidated Fund hence subject to approval for budgetary allocations by the Committee.

Members of the Tribunal
49. The amendment seeks to insert the word "of immediately after the word "terms"

(4) The Chairperson, Vice-Chairperson and members of the Tribunal shall be appointed at

different times so that the respective expiry dates of their terms office shalt fall at dift'erent

times.
Committee's Observation

50. The amendments is an editorial correction.

Proposed amendment to section 26(4)

5l . The proposed amendment to section 26(4) of the Energy Act seeks to inse( the word "ol'
immediately after the word "terms".
Committee's Observations

52. Section 26(4) of the Act provides that the Chairperson, Vice-Chairperson and members ofthe
Tribunal shall be appointed at diff'erent times so that the respective expiry dates oftheir terms
g[ office shalt fall at different times.

53. The amendment is a grammatical correction.
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Proposed amendment to section 45

54. The Bill seeks to amend section 45 of the Energy Act to delete the words "who shall be the

Secretary to the Board" appearing in paragraph (d); delete the word "three" and substitute

therefor the word "seven" and delete paragraph (f).

Submission by the Ministry of Energr and Petroleum

55. The amendment seeks to align the Board with Mwongozo, State Corporation Act and the

Good Corporate Governance Practices on segregation ol roles of the CEO and that of the

Corporation Secretary.

56. The Rural Electrification and Renewable Energy Corporation is a national entity and its
membership should be informed by principles olseparation ofpowers.

57. The Cabinet Secretary only appoints three members to the Board while the county
govemments have a total of lbur Members yet the Board is a national entity in nature.

58. The Managing Director of Kenya Power should be part of RERAC which is an inter-
ministerial advisory Committee. This is intended fbr value addition in the advisory role as

these 2 entities play a critical role in the energy sector. Further, EPRA is a key stakeholder
with regard to licensing.?

59. The Cabinet Secretary is to be vested with the prerogative to appoint 4 more members to the

Board ofREREC thus a total of 7.

Submission by the Council of Governors

60. The Council of Govemors represents 47 county govemments hence the need for adequate

representation to safeguard the interests ofcounties.
61. Additionatly, rural connectivity and renewable energy are primary functions of county

governments.

Committee's Observations

62. Section 45 (l) provides that the management of the Corporation shall vest in the Board of
Directors ofthe Corporation which shall consist of-

(a) a Chairperson appointed by the President;

(b) the Principal Secretary in the Ministry responsible for energy or his
representative;

(c) the Principal Secretary in the National Treasury or his representative;

(d) the Chief Executive Officer who shall be the Secretary to the Board;

(e) three members appointed by the Cabinet Secretary; and

(0 four other members appointed by the Council ofCounty Governors.

63. The county govemments have four representatives in the Board while the national
govemment has six representatives.
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64. Pursuant to paragraph 31 of Part I and paragraph 8(e) of Part 2 of the Fourth Schedule to the

Constitution, electricity and energy regulation falls under the concurrent jurisdiction of both

levels of govemment.

65. The Fifth Schedule to the Act also provides for a detailed analysis ol the distribution ol the

functions between the two arms of govemment.

66. The principle of separation of powers applies to the three arms ol govemment and the two
levels of govemment are govemed by Article 6 of the Constitution. In this regard, the

amendment does not accord with the Fourth Schedule to the Constitution and the Fifth
Schedule to the Act which recognizes energy regulation as a function that falls within the

concurrent jurisdiction of both levels of govemment.

67. However, noting the Board is a national entity responsible for the management of REREC,

the representatives of the county governments should be reduced to three members while
those of the national govemment should increase to four members.

68. The amendment to align the position of the Chief Executive Officer with the Mwongozo
guidelines is in order.

Proposed amendment to section 76

69. The Bill proposes to amend section 76 ofthe Energy Act as follows:

Inse( the following new paragraph immediately after paragraph (g)-
(h) the Managing Director of Kenya Power and Lighting Company PLC or his or her

representative.

Submission by the Ministry of Enerry and Petroleum
70. The proposal is intended to add value to the advisory role since the entity is in the energy

sector.

Submission by the Council of Governors

71. The Fifth Schedule to the Energy Act requires the counties to establish energy centres for
promotion of renewable energy technologies, energy efficiency and conservation in addition,
the Fourth Schedule to the Constitution bestows the function of electricity and gas

reticulation to county govemments.

72. It is hence imperative that county govemments are represented in the Renewable Energy

Resource Advisory Committee as energy is a concurrent lunction.

Committee's Observations

73. Whereas the Committee notes that the Renewable Energy Resource Advisory Committee is

an inter-ministerial Committee, there is need to amend the section to allow for representation

of county govemments in light of the provisions of the Fifth Schedule to the Act which

allows the counties to deal with matters relating to renewable energy.

74. However, noting the Committee plays an advisory role, the Commitlee observed that there is

need to ensure that the representative of the county govemments to the Committee is a
person who is suitably qualified and with the relevant expertise to play the advisory role. To
this end, the Committee noted that the chairperson of the relevant Committee of the Council
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of Govemors which is responsible lbr matters relating to energy should be a member of the

Advisory Committee.

Proposed amendment to section 82

75. The Bill proposes to amend section 82 of thc Act to delete the word "Authority" and

substitute therefor the expression "Renewable Energy Resource Advisory Committee".

Submission by the Ministry of Energy and Petroleum

76. The proposed amendments seek to align the section with the role ofthe Renewable Energy
Resource Advisory Committee.

Committec's Observation
77. The amendment aligns with section 82(4) ol the Act which provides that it is the role of

Renewable Energy Resource Advisory Committee to advise the Cabinet Secretary on criteria
for allocation ol renewable energy resource and licensing of renewable energy resource

areas, among other lunctions.

Proposed amendment to section 98(lXd)

78. The proposed amendment to section 98(IXd) of the Act seeks to insert the word "with"
immediately afier the word "compliance".

Submission by the Ministry of Energr and Petrolcum

79. The amendment is a grammatical correction.

Committee's Observation

80. Section 98(lXd) provides that the Aulhority shall, in granting or rejecting an application for a
licence or permit, take into consideration compliance with this Act and the relevant Kenyan
Standard and in the absence ofsuch standard, any intemational standard recommended by the

Authority in consultation with the Kenya Bureau of Standards. The proposed amendment is

hence a grammatical correction.
Proposed amendment to section 100(l)(b)

81. The proposed amendment to section 100(lXb) seeks to insert the word "of immediately
afler the word ''type".

Submission by the Ministry of Enerry and Petroleum

82. The amendment is a grammatica[ correction.

Committee's Observation

83. Section 100( I Xb) ofthe Act provides that every licence or permit shall be in such form as the

Authority may determine and shall, subject to subsection (2), contain such particulars or
conditions where applicable the type of coal or coal products. The proposed amendment is

hence a grammatical correction.

16 ll'.r,1 ,
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84. The Bill seeks to amend section ll7 of the Act to delete the word "one" and substitute

therefor the words "one half of a".

Submission by the Ministry of Enerry and Petroleum

85. The provision state that a person shall not require authorization to generate energy for own
use for capacity not exceeding lMW. There are many industry players and there is need to

have an efficient energy planning framework coupled with monitoring.

Committee's Observation
86. Section ll7 of the Act provides that a person who wishes to carry out the generation,

exportation, importation, transmission, distribution and retail supply ofelectricity must apply
for a licence as the case may be to the Authority in accordance with the provisions of this
Act:
Provided that a person shall not require any authorization to generate electrical energy for
own use of a capacity not exceeding one megawatt. The amendment is in order as it seeks to

create efficiency in energy generation and the licensing processes.

Proposed amendment to section 129(2)

87. The Bill seeks to amend section 129(2) of the Act to delete the word "three" and substitute

therelbr the word "four".

Submission by the Ministry of Energr and Petroleum

88. The amendment provides for the submission ol audited accounts of licensees to EPRA
within 4 months. The amendment is in conformity with the Capital Markets Authority
requirements.
Committee's Observation

89. The amendment seeks to change the timeline for submission of audited accounts to a period
within 4 months after the end of each financial year.

Proposed amendment to section 149(3)

90. The amendment seeks to amend section 149(3) of the Act to delete the word "licence" and

substitute therefor the word "certificate".

Submission by the Ministry of Enerry and Petroleum

91. The Ministry proposes the withdrawal ol the amendment to retain the term "licence" in line
with the Kenya Accreditation Service Act, 2019.

Committee's Observation
92. A licence is the instrument that confers power to persons to undertake certain functions and

is subject to renewal. The amendment should therefore be deleted.

Proposed amendment to section 154(2)

93.The Bilt proposes to amend section 154(2) of the Act to delete the word "meters" and

substitute therefor the word "metres".

Submission by the Ministry of Energr and Petroleum
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94. The amendment is a spelling correction. Metres implies length as opposed to meter which is
the gadget.

Committee's Observation

95. Section 154(2) of the Act is captured correctly. 'l'he proposed amendment is erroneous and

should theretbre be deleted.

Proposed amendment to section t66(3) and (4)

96. The Bill seeks to amend section 166 (3) and (4) by deleting and substituting therefbr the

follou ing new subsections-

(3) For the avoidance of doubt, the licensee shall not be liable to any penalty under
subsection ( I ) or to pay compensation under subsection (2) if the failure, poor quality or
irregularity ofelectricity supply was caused by third party interference to the licensee's
electricity supply lines, or by inevitable accident or tbrce majeure, or was so slight as not to
materially afl'ect the quality or value of the supply.

(4) The Cabinet Secretary may make regulations to give efl'ect to this section subject to the
grid attaining the quality and reliability ofsupply and service as prescribed by the Authority.

Submission by the Ministry of Energr and Petroleum

97. The proposal is an enhancement of the current provision by including penalty under
subsection (l). The amendment to subsection (4) proposes that the Cabinet Secretary may
make regulations subject to the grid attaining the quality and reliability ofsupply and service
as will be prescribed by the Authority. To achieve this, the Ministry notes that there is need

to enhance resource allocations to improve the grid status as the country at the moment may
not be able to accommodate these inveslments.

Committee's 0bservation

98.The amendment seeks to subject sub-section (l) to the proviso. The amendment also
prescribes a conditional precedent for making regulations to give eff'ect to the section which
is pegged on the grid attaining quality and reliable supply. The amendment seeks to ensure

that claims tbr compensation are based on direct actions or non-actions ofthe licensee.

Proposed amendment to section 167
99. The Bill seeks to amend section 67 by deleting the expression "(l )" and deleting the word

"electrician" appearing in paragraph (o) and substituting therefor the words "electrical
worker".

Submission by the Ministry of Energr and Petroleum

l00.This is correction of a numerical error, as there are no other subsections. Further, electrical
work can only be carried out by an electrical workers who have attained the requirement of
section 149 electrical.
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Committee's Observation
I 0l . Section 149 of the Act recognizes the use of the term "electrical workers". The proposed

amendment also seeks to correct an error in paragraphing.

Proposed amendment to section 169

102. The Bill proposes to amend section 169 by deleting and substituting therefor the following
new subsection-
(l) Any vessel that is used to convey the vandalized or stolen equipment or appliances

referred to in subsection ( I ) shall be forfeited to the State.

Submission by the Ministry of Energr and Petroleum

l03.The amendment seeks to enhance the provisions of section 169(2) to cure the gap under

subsection (l) to include vehicles used to conveying stolen equipment.

Committee's 0bservation
l04.The Committee observed that although the amendment sought to enhance the offence, the

proposed amendment would lead to forfeiture of vessels whose owners may not have been

involved in the commission of the oflence or had knowledge of the commission of the

offence in particular in cases where the vessels have been stolen. [n this regard, the

Committee observed that there was need to provide clarity by providing that the offence shall

apply where an owner of a vessel or equipment knowingly or wilfully permits the use of his

or her vessel or equipment to convey vandalised or stolen equipment or where an owner ofa
vessel or equipment knowingly or wilfully permits another person to use his or her vessel or
equipment to convey vandalised or stolen equipment. Further, the Committee also observed

that there was need to expand the scope of the offence to include equipment used to convey

vandalised and stolen appliances. To this end, the Committee proposed an amendment to

include reference to equipment used to convey vandalised or stolen equipment.

Proposed amendment to section 187

105.The amendment seeks to amend section I87 to delete the words "coordinate the

development and implementation of a" and substitute therefor the words "develop and

implement"
Submission by the Ministry of Energr and Petroleum

106. The role of coordinating and development of the national energy efficiency and

conservation plan is presently under EPRA. The amendment seeks to conler this role to the

Cabinet Secretary. The role of the Ministry is policy and planning while the role of EPRA is

regulation.

Committee's Observation

107. The Committee is a consequential amendment to the proposed amendment in the new

section 6,{.

Proposed amendment to section 199
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l08.The proposed amendment seeks to amend section 199 of the Act to insert the word
"Gazette" immediately after the words "by notification in the".

Submission by the Ministry of Energr and Petroleum

l09.The amendment is an editorial correction.

Committee's Observation

l10.The amendment is an editorial correction.

Proposed amendment to section 208

I I l.The amendment seeks to amend section 208 of the Act to delete the words "on the

recommendation of ' and substitute therefor the words "in consultation with".

Submission by the Ministry of Energr and Petroleum

I12. The provision empowers the Cabinet Secretary to make regulations with respect to the Act.

Committee's Observation.

ll3.The proposed amendment shall weaken the role of EPRA in executing its functions in
particular in making regulations on matters that fall under its mandate. The Committee
proposed that the amendment be deleted.

Proposed amendment to section 216

I l4.The Bill seeks to amend section 216 to delete the word "Consolidated".

Submission by the Ministry of Enerry and Petroleum-

l15.The provision intends to eliminate confusion between the Energy Fund and the Consolidated
Fund established under the Constitution.

Committee's Observation.

l16.The proposed amendment seeks to create clarity and distinguish the Energy fund with the
Consolidated Fund established under the Constitution.
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PART IV
4.0 COMMITTEE OBSERVATIONS

Having considered the proposed amendments, the Committee observed THAT:

Proposed amendment to section 2

117. The definition of distribution licence appears twice in section 2 ol the Energy Act
(hereinafter ret'erred to as the Act) and hence there is need to delete both definitions and

substitute with a more comprehensive definition that aligns with section 139 of the Act.

Proposed new section 64
ll8. Section l0(z)(ll) confers upon EPRA the role of coordinating the development and

implementation of a national energy efficiency and conservation action plan. There is to
amend section l0 of the Act to align the functions of EPRA with the new proposed

amendment.

Proposed amendment to section 9(l)
119. Section 9 ofthe Act deals with the establishment ofEPRA. The section being proposed to

be amended is in the Scrap Metal Act and hence it does not exist in the Energy Act. In this
regard, the amendment should be deleted from the Bill.

Proposed amendment to section l0

+?+ The amendment seeks to allow EPRA to also regulate the impo(ation, refining,
exportation, transportation, storage of petroleum and petroleum products including crude oil.
The amendment to paragraph (ii) in relation to the energy efficiency and conservation does

not appear in subparagraph (ii) but in subparagraph (ll) which reads:

The functions of the Authority shall be to co-ordinate the development and
implemenlation of a national energt e.fficiency and conservation aclion plan, in
consultation wilh relevant statulory aulhorities and olher stakeholders. The is need to

amend section lO(zXll) of the Act to align the amendment with the new proposed

amendment to section 6A.

Proposed amendment to section l2(l)(e)

121. The county govemments have only one representative in the Board of EPRA while the

national government has l0 representatives to the Board. Pursuant to paragraph 3l ofPart I

and paragraph 8(e) of Part 2 of the Fourth Schedule to the Constitution, energy regulation

falls under the concurrent jurisdiction of both levels of govemment. The Fifth Schedule to
the Act also provides for a detailed analysis of the distribution of the functions between the

two arms of govemment.

122. The principle of separation of powers applies to the three arms of govemment while the

two levels of govemment are govemed by Article 6 of the Constitution. ln this regard, the

amendment does not accord with the Fourth Schedule to the Constitution and the Fifth
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Schedule to the Act which recognizes energy regulation as a function that falls within the

concurrent jurisdiction of both levels of government. The amendment should hence be

deleted.

Proposed amendment to section 20(l)
123. The amendment seeks to provide that levies not exceeding one and a half percent on the

sales of electricity and petroleum products shall be part of the funds of EPRA. The

Committee observed that the amendment would overburden the taxpayer. ln this regard, the

Committee declined the proposal to increase the ceiling for collection ofthe levies to a figure
not exceeding one and a hallofthe sales ofelectricity and petroleum products.

Proposed amendment to section 20

124. The amendment seeks to exempt levies collected by the Authority from being paid into
the consolidated fund to the Authority directly. The Committee observed that whereas the

amendment found its basis in Article 206 ( I Xb) of the Constitution which provides that

money may be excluded from the Consolidated Funds to allow a state organ to retain such

funds for purposes of defraying the expenses of the state organ, the proposed amendment
would negate the oversight role of the House and the Committee in determining budgetary
allocations to be made to the Authority.

125. The Committee further noted that although EPRA had submitted that the current practice

allowed the Authority to retain monies collected from levies and hence the amendment was

attempting to align practice with the law, the Committee noted that the practice has no legal

basis in terms of Article 206(lXb) of the Constitution as read with section 20 olthe Act. In
this regard, the Committee observed that the amendment should be deleted. The Committee
further proposed that the Act be amended to create clarity that all levies shall be paid into the

Consolidated Fund hence subject to approval for budgetary allocations by the Committee.

Proposed amendment to section 45

126. The county governments have four representatives in the Board of REREC while the

national government has six representatives to the Board. Pursuant to paragraph 3l of Part I
and paragraph 8(e) of Part 2 ofthe Fourth Schedule to the Constitution, electricity and energy

regulation falls under the concurrent jurisdiction of both levels of government. The Filth
Schedule to the Act also provides for a detailed analysis of the distribution of the functions
between the two arms of govemment.

127 . Principle of separation of powers applies to the three arms of govemment while the two
levels of govemment are govemed by Article 6 of the Constitution. In this regard, the

amendment does not accord with the Fourth Schedule to the Constitution and the Fifth
Schedule to the Act which recognizes energy regulation as a function that falls within the

concurrent j urisdiction ofboth levels olgovernment. However, noting the Board is a national
entity responsible for the management of REREC, the representatives of the county
govemments should be reduced to three members while those of the national govemment
should increase to four members.

e
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Proposed amendment to section 76

128. Despite the Renewable Energy Resource Advisory Committee being an inter-ministerial
Committee, there is need to amend the section to allow for representalion of county
govemments in light of the provisions of the Fifth Schedule to the Act which allows the

counties to deal with matters relating to renewable energy. However, noting the Committee
plays an advisory role, there is need to ensure that the representative from the county
govemments to the Committee is a person who is suitably qualitied and with the relevant
expertise to play the advisory role. To this end, the Committee noted that the chairperson of
the relevant Committee of the Council Governments responsible for matters relating to

energy should be a member of the Advisory Committee.

129. Counties play a critical role in energy regulation and hence including representatives of
county govemments to the Committee shall be value addition as it will enhance the capacity
of the Advisory Committee to perform its functions etfectively.

Proposed amendment to section 82

130. The amendment aligns with section 82(4) of the Act which provides that it is the role of
Renewable Energy Resource Advisory Committee to advise the Cabinet Secretary on criteria
for allocation of renewable energy resource and licensing of renewable energy resource

areas, among other functions.

Proposed amendment to section 98(lXd)

l3 I . The proposed amendment is a grammatical correction.

132
Proposed amendmenl to section 100(l)(b)

The proposed amendment is a grammatical correction

Proposed amendment to section I l7
133. The amendment seeks to provide that a person who wishes to generate electrical energy

for own use of a capacity not exceeding one half of a megawatt shall not be required to apply
for a licence. The amendment is in order as it seeks to create elficiency in energy generation,

increase energy generation to address the energy demands in the country and improve on the

licensing processes.

Proposed amendment to section 129(2)

134. The amendment seeks to change the timeline for submission of audited accounts to a
period of within 4 months after the end ofeach financial year.

Proposed amendment to section 149(3)

135. A license is the instrument that confers power to persons to undertake certain functions
and is subject to renewal and hence the amendment should be deleted.

Proposed amendment to section 154(2)

136. Section 154(2) ol the Act makes reference to meters which is the correct reference to
the electric gadgets. In this regard, the amendment should be withdrawn.
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Proposed amendment to section 166(3) and (4)

137. The amendment seeks to subject sub-section (l) to the proviso. The amendment also

prescribes a conditional precedent for making regulations to give etfect to the section which
is pegged on the grid attaining quality and reliable supply. The amendment seeks to ensure

that claims for compensation against KPLC are based on direct actions or non-actions of
KPLC.

Proposed amendment to section 167

138. The proposed amendment is an editorial correction and is in line with section 149 ofthe
Act which recognizes the use ofthe term "electrical workers".

Proposed amendment to section 169

139. The Committee observed that although the amendment sought to enhance the otfence of
vandalism, the proposed amendment would lead to forfeiture of vessels whose owners may

not have been involved in the commission of the oflence or had knowledge of the

commission of the offence in particular in cases where the vessels have been stolen. In this
regard, the Committee observed that there was need to provide clarity by providing that the

offence shall apply where an owner ol a vessel or equipment knowingly or wilfully permits

the use of his or her vessel or equipment to convey vandalised or stolen equipment or where

an owner of a vessel or equipment knowingly or wilfully permits another person to use his or

her vessel or equipment to convey vandalised or stolen equipment. Further, the Committee
also observed that there was need to expand the scope of the off'ence to include equipment
used to convey vandalised and stolen appliances. To this end, the Committee proposed an

amendment to include reference to equipment used to convey vandalised or stolen
equipment.

Proposed amendment to section 187

140. The amendment is a consequential amendment to the new section 6A which confened
the power to the Cabinet Secretary to coordinate the development and implementation ofthe
national energy efticiency plan.

Proposed amendment to section 199

l4l. The proposed amendment seeks to amend section 199 of the Act to insert the word
"Gazetle" immediately after the words "by notification in the". In this regard, the amendment

seeks to create clarity that notillcation shall be done through the Kenya Gazette.

Proposed amendment to section 208

142. The proposed amendment shall weaken the role of EPRA in executing its functions in
particular in making regulations on matters that fall under its mandate. The Committee
proposed that the amendment be deleted.

Proposed amendment to section 216

143. The proposed amendment seeks to create clarity and distinguish the Energy fund with
the Consolidated Fund established under the Constitution.

flU
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Other Proposed amendments

The Proposal to wind up Nuclear Power and Energr Agency (NUPEA) as captured in the
Presidential Taskforce on the Power Purchase Agreements and as contained in the

Memorandum of Objects and Reasons of the Statute Law (Miscellaneous Amendments)
No.67 Bill,2023.

Following the presentations by CS Justus Wabuyabo, the Acting Chief Executive Secretary
of Nuclear Power and Enerry Agency, on l'r December, 2023, the Committee made the
following observations and recommendations:-

Observations

l. Nuclear Power and Energy Agency is a State Corporation established under the

Energy Act, 2019. It is charged with the responsibility of promoting and

implementing Kenya's Nuclear Power Programme, carrying out research and

development for the energy sector.

2. Kenya has been a Member State of the Intemational Atomic Energy Agency (IAEA)
since 1965. This is United Nation's specialized agency responsible for safe, secure

and peacelul use of nuclear technologies worldwide.
3. Kenya is implementing nuclear power programme infrastructure development based

on the IAEA approach which considers development ofnuclear infrastructure.

4. For the past ten years since inception, NUPEA has undertaken activities in the

development of the l9 Major infrastructure issues for the nuclear programmes in
Kenya for instance Kenya enacted a national nuclear law and created a Regulatory
Body with clear responsibilities for Nuclear Salety, Security and Saleguards.

The Committee recommends that,

l. Nuclear Power and Energy Agency (NUPEA) should be adequately funded, and;

2. Nuclear Power and Energy Agency (NUPEA) should continue to discharge its mandate

as stipulated in Section 56 ( I ) of the Energy Act, 201 9
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PART V

5.0 COMMITTEE RECOMMENDATIONS

Pursuant to Standing Order 127, the Committee recommends

144. THAT the proposed amendments to thc nen' section 6A and sections 26(4),
4s(l), 82, 98(l)(d), t00(lXb), tt7, 129(2\, 166(3), 166(4), 167(l), 187, le9(l) and

216(l) relating to the Energy Act,20l9 be proceeded with as proposed;
145. THAT the proposed amendments to sections 2, 10, l2(l)(e),, 20(l\, 26(4),

45(l)(e), 76(2), 149(3), 154(2), 169(2) and 208 relating to the Energy Act, 2019 be

amended accordingly; and

146. THAT in light of paragraph (2), the Schedule to the Bill be amended in the
proposed amendments to the Energy Act. 201 9-

(a) by deleting the proposed amendment to section 2 and substituting therefor the
following new proposed amendment-

s.2 Delete the definition of the terms "distribution licence"
whenever they appear and substitute therefor the
following new definition in its proper alphabetical
sequence-

"distribution licence" means a document or
instrument authorising a person to distribute
electrical enerry in the manner described in the
document or instrument, in that person's
authorised area of supply for the purpose of
enabling supply to premises in that area and to
also receive bulk supply from another licensee;

(b) by deleting the proposed amendment to section l0 and substituting therefor the
following new proposed amendment-

s.l0 Delete the words "with the exception of crude oil"
appearing in paragraph (ii);
Delete paragraph (z)(lI).

(c) by deleting the proposed amendment to section l2(l)(e);

(d) by deleting the proposed amendment to section 20 and substituting therefor the
following new proposed amendment-

s.20 Insert the words "referred to under subsection (l)(a)
immediately after the words "Authority including"
appearing in the proviso;
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(e) by deleting the proposed amendment to section 20(l);

(f) by deleting the word "seven" appearing in the proposed amendment to section
45(l )(e) and substituting therefor the word "four"1

(g) by deleting the proposed amendment to section 45 and substituting therefor the
following new proposed amendment -

s.as(l)(f) Delcte the word "four" appearing in paragraph (f) and
substitute therefor the word "three";

(h) by inserting the following new proposed amendment immediately after the
proposed amendment to section 4$-

s.76(t) Delete the words "an inter-ministerial" appearing in sub-
section (l) and substitute therefor the word "a"1

(i) in the proposed amendment to section 76(2), by inserting the following new
paragraph immediately after paragraph (h) -

"(i) the Chairperson of the relevant committee of the Council of Governors
responsible for matters relating to enerry;"

O by deleting the proposed amendments to section 149(3);

(k) by deleting the proposed amendments to section 154(2);

(l) by deleting the proposed amendment to section 169(2) and substituting therefor
the following new proposed amendment -

s.169(2) Delete and substitutc therefor the following-
(2) Any vessel or equipment which is used to convey the
vandalised or stolen equipment or appliances referred to
in subsection (l) shall be forfeited to the State-

(a) where an owner of the vessel or equipment
knowingly or wilfully permits the use of his
or her vessel or equipment to convey the
vandalised or stolen equipment or
appliances; and

(b) where an owner of a vessel or equipment
knowingly or wilfully permits another
person to use his or her vessel or
equipment to convey the vandalised or
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stolen equipment or appliances.

(m)by deleting the proposed amendment to section 208.

Justifications for the amendments.
( I ) The amendment seeks to create clarity on the definition of the term distribution licence.
(2) The amendment seeks to ensure that EPRA is adequately funded to perform its functions

while at the same time ensuring that levies collected by the Authority are subject to
approval for budgetary allocations by the Committee and the House in exercise of its
oversight role.

(3) The amendment to the olfence on vandalism seeks to create clarity by ensuring that
owners of vessels and equipments who have no knowledge of the commission of the

offence of vandalism do not lose their vessels or equipments through forfeiture to the

State.

(4) The amendmenls seek to ensure that county govemments are represented in the EPRA,
REREC Boards and the Renewable Energy Resource Advisory Committee in line with
the Fourth Schedule to the Constitution and the Fifth Schedule to the Energy Act.

(5) 1'he amendments seek to correct a grammatical error and create clarity.
(6) The amendments seeks to ensure that EPRA as a regulator is able to make regulations on

matters lalling under its functions.

SIGNED: DATE:

HON. LEMANKEN ARAMAT, M.P.
VICE-CHAIRPERSON,

DEPARTMENTAL COMMITTEE ON ENERGY
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MINUTES OF THE 87T1r SITI'ING OFTHE DEPARTMENTAL COMMITTEE ON ENERGY
HELD ON WEDNESDAY lST DECEMBER,2023 AT PANARI HOTEL AT 2.3OPM.

PRESENT
I . The Hon. (Eng.) Vincent Musyoka Musau, MP -Chairperson
2. The Hon. Lemanken Aramat, MP-Vice Chairperson
3. The Hon. Charles Gimose, MP
4. The Hon. Walter Owino, MP
5. The Hon.Elisha Odhiambo, MP
6. The Hon. Tom Mboya Odege, MP
7. The Hon. Simon King'ar4 MP
8. The Hon. Mwafrika Augustine Kamande, MP
9. The Hon. Geoflrey Ekesa Mulanya, MP
10. The Hon. Barongo Nolfason Obadiah, MP
I l. The Hon. Cecilia Asinyen Ngitit, MP

APOLOGIES
I . The Hon.Julius Musili Mawathe, MP
2. The Hon. Richard Ken Chonga, MP
3. The Hon. George Aladwa Omwera, MP
4. The Hon. Victor Koech Kipngetich, MP

COMMITTEE SECRETARIAT

l. Mr.
2. Mr.
3. Mr.
4. Mr.
5. Ms.

Mary Lemerelle

Salim Athuman

Sidney Lugaga

Brian Njeru
Mercy Mayende

Clerk Assistant II
Clerk Assistant III
Legal Counsel I

Fiscal Analyst III
Media Relations Officer III

AGENDA
l. Prayers
2. Preliminaries/lntroductions
3. ADOPTTON OF THE STATUTE LAW MISCELLANEOUS AMENDMENTS N0.67 OF 2023

4. AdjoummenV Date of the next meeting

MIN.NO.NA/ENERGYi2023/113: PRELIMINARIES
The meeting was called to order at 2.30pm and commenced with prayers by the Chairperson. Agenda
of the meeting was noted as adoption of the Statute Law Miscellaneous Amendments No.67 Bill of
2023.



MIN. NO. NA/ENERGY/2023/I I4: COMMITTEE OBSERVATIONS

Having considered the proposed amendments. and from the analysis of submissions by various
stakeholders. the Committee observed THAT:

Proposed amendment to section 2

l4.The definition of distribution licence appears twice in section 2 ofthe Energy Act (hereinafter

referred to as the Act) and hence there is need to delete both definitions and substitute with a more

comprehensive definition that aligns with section 139 ofthe Act.

Proposed new section 6,{
15. Section l0(z)(ll) confers upon EPRA the role ofcoordinating the development and implementation

ofa national energy efficiency and conservation action plan. There is to amend section l0 ofthe
Act to align the functions ofEPRA with the new proposed amendment.

Proposed amendment to section 9(l)
16. Section 9 of the Act deals rvith the establishment of EPRA. The section being proposed to be

amended is in the Scrap Metal Act and hence it does not exist in the Energy Act. In this regard, the

amendment should be deleted from the Bill.
Proposed amendment to section l0

**The amendment seeks to allow EPRA to also regulate the importation, refining. exporlation,
transportation, storage of p€troleum and petroleum products including crude oil. The amendment
to paragraph (ii) in relation to the energy efficiency and conservation does not appear in

subparagraph (ii) but in subparagraph (ll) which reads:

Tlrc functions of the Authority shall be to co-ordinate the developntent ond implemenlation of
a national energt effic iency and con.semotion action plan, in consullation wilh relevanl
statutory authorities arul other stakeholders. The is need to amend section l0(z)(ll) ofthe Act
to align the amendment with the new proposed amendment to section 6A.
Proposed amendment to section l2(l)(e)

18. The county governments have only one representative in the Board of EPRA while the national
government has l0 representatives to the Board. Pursuant to paragraph 3l of Part I and paragraph

8(e) of Part 2 of the Fourth Schedule to the Constitution, energy regulation falls under the

concurrent jurisdiction of both levels of government. The Fifth Schedule to the Act also provides

for a detailed analysis ofthe distribution ofthe functions between the two arms ofgovernment.
19. The principle ofseparation ofpowers applies to the three arms ofgovernment while the two levels

of government are governed by Article 6 of the Constitution. In this regard, the amendment does

not accord with the Fourth Schedule to the Constitution and the Fifth Schedule to the Act which
recognizes energy regulation as a function that falls within the concurrentjurisdiction ofboth levels

ofgovernment. The amendment should hence be deleted.

Proposed amendment to section 20(l)
20. The amendment seeks to provide thal levies not exceeding one and a half percent on the sales of

electricity and petroleum products shall be part ofthe funds of EPRA. The Committee observed

that the amendment would overburden the taxpayer. ln this regard, the Committee declined the

proposal to increase the ceiling for collection ofthe levies to a figure not exceeding one and a half
ofthe sales ofelectricity and petroleum products.
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Proposed amendment to section 20

2l.The amendment seeks to exempt levies collected by the Authority from being paid into the

consolidated fund to the Authority directly. The Committee observed that whereas the amendment
found its basis in Article 206 ( I Xb) ofthe Constitution which provides that money may be excluded
from the Consolidated Funds to allow a state organ to retain such funds for purposes ofdefraying
the expenses of the state organ, the proposed amendment would negate the oversight role of the

House and the Committee in determining budgetary allocations to be made to the Authority.
22. The Committee further noted that although EPRA had submitted that the current practice allowed

the Authority to retain monies collected from levies and hence the amendment was attempting to
align practice with the law, the Committee noted that the practice has no legal basis in terms of
Article 206(l)(b) of the Constitution as read with section 20 of the Act. In this regard, the

Committee observed that the amendment should be deleted. The Committee further proposed that
the Act be amended to create clarity that all levies shall be paid into the Consolidated Fund hence

subject to approval for budgetary allocations by the Committee.
Proposed amendment to section 45

23. The county governments have four representatives in the Board of REREC while the national
government has six representatives to the Board. Pursuant to paragraph 3 I of Part I and paragraph

8(e) of Part 2 of the Fourth Schedule to the Constitution, eleclricity and energy regulation falls
under the concurrent j urisd iction ofboth levels ofgovernment. The Fifth Schedule to the Act also
provides for a detailed analysis of the distribution of the functions between the two arms of
government.

24. Principle ofseparation of powers applies to the lhree arms ofgovernment while the two levels of
government are govemed by Article 6 ofthe Constitution. In this regard, the amendment does not
accord with the Fourth Schedule to the Constilution and the Fifth Schedule to the Act which
recognizes energy regulation as a function that falls within the concurrent j urisd ict ion ofboth levels
ofgovernment. However, noting the Board is a national entity responsible for the management of
REREC, the representatives ofthe county governments should be reduced to three members while
those ofthe national government should increase to four members.

Proposed amendment to section 76

25. Despite the Renewable Energy Resource Advisory Committee being an inter-ministerial
Committee, there is need to amend the section to allow for representation ofcounty governments

in light of the provisions of the Fifth Schedule to the Act which allows the counties to deal with
matters relating to renewable energy. However, noting the Committee plays an advisory role, there

is need to ensure that the representative from the county govemments to the Committee is a person

who is suitably qualified and with the relevant expertise to play the advisory role. To this end, the

Committee noted that the chairperson of the relevant Committee of the Council Governments
responsible for matters relating to energy should be a member of the Advisory Committee.

26. Counties play a critical role in energy regulation and hence including representatives of county
governments to the Committee shall be value addition as it will enhance the capacity of the

Advisory Committee to perform its functions effectively.
Proposed amendment to section 82

27. The amendment aligns with section 82(4) of the Act which provides that it is the role of Renewable

Energy Resource Advisory Committee to advise the Cabinet Secretary on criteria for allocation of
renewable energy resource and licensing of renewable energy resource areas, among other
functions.
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Proposed amendment to section 98(l)(d)

28. The proposed amendment is a grammatical correction

Proposed amendment to section 100(lXb)
29. The proposed amendment is a grammatical correction.

Proposed amendment to section I l7
30. The amendrnent seeks to provide that a person who wishes to generate eleclrical energy for own

use ofa capacity not exceeding one halfofa megawatt shall not be required to apply for a licence.

The amendment is in order as it seeks to create efliciency in energy generation, increase energy

generation to address the energy demands in the country and improve on the licensing processes.

Proposed amendment to section 129(2)

31. The amendment seeks to change the timeline for submission of audited accounts to a period of
within 4 months after the end ofeach financial year.

Proposed amendment to section 149(3)

32. A license is the instrument that confers power to persons to undertake certain functions and is

subject to renewal and hence the amendment should be deleted.

Proposed amendment to section 154(2)

33. Section 154(2) ofthe Act makes reference to meters which is the correct reference to the electric
gadgets. ln this regard, Ihe amendment should be withdrawn.
Proposed amendment to section 166(3) and (4)

34. The amendment seeks to subject sub-section ( l) to the proviso. The amendment also prescribes a

conditional precedent for making regulations to give elfect to the section which is pegged on the

grid attaining quality and reliable supply. The amendment seeks to ensure that claims for
compensation against KPLC are based on direct actions or non-actions ofKPLC.

Proposed amendment to section 167

35. The proposed amendment is an editorial correction and is in line with section 149 ofthe Act which
recognizes the use of the term "electrical workers".
Proposed amendment to section 169

36. The Committee observed that although the amendment sought to enhance the offence of
vandalism, the proposed amendment would lead to forfeiture of vessels whose owners may not
have been involved in the commission ofthe offence or had knowledge ofthe commission ofthe
offence in particular in cases where the vessels have been stolen. In this regard, the Committee
observed that there was need to provide clarity by providing that the oflence shall apply where an

owner ofa vessel or equipment knowingly or wilfully permits the use of his or her vessel or
equipment to convey vandalised or stolen equipment or where an owner ofa vessel or equipment
knowingly or wilfully permits another person to use his or her vessel or equipment to convey
vandalised or stolen equipment. Further, the Committee also observed that there was need to
expand the scope of the offence to include equipment used to convey vandalised and stolen

appliances. To this end, the Committee proposed an amendment to include reference to equipment
used to convey vandalised or stolen equipment.
Proposed amendment to section 187
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37. The amendment is a consequential amendment to the new section 64 which conferred the power

to the Cabinet Secretary to coordinate the development and implementation ofthe national energy
efficiency plan.

Proposed amendment to section 199

38. The proposed amendment seeks to amend section 199 of the Act to insert the word "Gazetle"
immediately after the words "by notification in the". In this regard, the amendment seeks to create

clarity that notification shall be done through the Kenya Gazette.

Proposed amendment to section 208

39. The proposed amendment shallweaken the role ofEPRA in executing its functions in particular in

making regulations on matters that fall under its mandate. The Committee proposed that the

amendment be deleted.

Proposed amendment to section 216

40. The proposed amendment seeks to create clarity and distinguish the Energy fund with the

Consolidated Fund established under the Constitution.

Other Proposed amendments

The Proposal to wind up Nuclear Power and Energy Agency (NUPEA) as captured in the
Presidential Taskforce on the Power Purchase Agreements and as contained in the
Memorandum of Objects and Reasons of the Statute Law (Miscellaneous Amendments) No.67
Bill,2023.

Following the presentations by CS Justus Wabuyabo, the Acting Chief Executive Secretary of
Nuclear Power and Energy Agency, on l'i December, 2023, the Committee made the following
observations and recommendations:-

Observations

l. Nuclear Power and Energy Agency is a State Corporation established under the Energy

Act, 2019. [t is charged with the responsibility of promoting and implementing Kenya's
Nuclear Power Programme, carrying out research and development for the energy sector.

2. Kenya has been a Member State of the International Atomic Energy Agency (IAEA) since

1965. This is United Nation's specialized agency responsible for safe, secure and peaceful

use of nuclear technologies worldwide.
3. Kenya is implementing nuclear power programme infrastructure development based on

the IAEA approach which considers development ofnuclear infrastructure.
4. For the past ten years since inception, NUPEA has undertaken activities in the development

of the l9 Major infrastructure issues for the nuclear programmes in Kenya for instance

Kenya enacted a national nuclear law and created a Regulatory Body with clear
responsibilities for Nuclear Safety, Security and Safeguards.

The Committee recommends that,

l. Nuclear Power and Energy Agency (NUPEA) should be adequately funded, and;

2. Nuclear Power and Energy Agency (NUPEA) should continue to discharge its mandate as

stipulated in Section 56 (l) ofthe Energy Act,20l9
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MIN. NO. NA/ENERGY/2023/l l5: COMMITTEE RECOMMENDATIONS
The Committee made the follorving recommendations:-

144. TIIAT the proposed amendments to the new section 6A and scctions 26(4),45(l),82,
98(lXd), 100(lXb), tt7, 129(2), 166(3), 166(4), 167(l), 187, 199(l) and 216(l) relaling 10

the Energy Act, 2019 be proceeded with as proposed;

145. THAT the proposed arncndments to sections 2, 10, l2( l )(e), 20(l), 26(4), a5(l)(e),
76(2), 119(3), 154(2), 169(2) and 208 rclating to the Energy Act, 2019 be amended

accordingly; and

146. THAT in light ofparagraph (2), the Schedule to lhe Bill be amended in the proposed

amendments to the Energy Act, 2019-

(a) by deleting the proposed amendment to section 2 and substituting therefor the
following new proposed ame ndment-

s.2 Deletc the definition of the terms "distribution licencc"
whenever they appear and substitute therefor the
following new definition in its proper alphabetical
sequence-

"distribution licence" mcans a document or
instrument authorising a person to distribute
electrical energy in the manner described in the
documcnt or instrument, in that person's
authorised area of supply for thc purpose of
enabling supply to premises in that area and to also
reccive bulk supply from another licenseel

(b) by delcting the proposed amendment to section l0 and substituting therefor the
following ne*' proposed amendment-

s.lO Delete the words "with the exception of crude oil"
appearing in paragraph (ii);
Dclete paragraph (z)(II).

(c) by deleting the proposed amendment to section 12(l)(e);

(d) by deleting the proposed amendment to section 20 and substituting therefor the
following new proposed amendment-

s.20 Insert the words "referred to under subsection (l)(a)"
immediately after the words "Authority including"
appearing in the proviso;
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(e) by deleting the proposed amendment to section 20(l);

(f) by deleting the word "seven" appearing in the proposed amendment to section
45(l)(e) and substituting therefor the word "four";

(g) by deleting the proposed amendment to section 45 and substituting therefor the
following new proposed amendment -s.45(l)(f) Delete the word "four" appearing in paragraph (f) and

substi(ute therefor the word "three";

(h) by inserting the follo*ing new proposed amendment immediately after the proposed

amendment to section 45-
s.76(l) Delete the *'ords "an inter-ministerial" appearing in sub-

section (1) and substitute therefor the word "a";

(i) in the proposed amendment to section 76(2), by inserting the following new
paragraph immediately after paragraph (h) -
"(i) the Chairperson of the relevant committee of the Council of Governors
responsible for matters relating to energy;"

O by deleting the proposed amendments to section 149(3);

(k) by deleting the proposed amendments to section 154(2);

(l) by deleting the proposed amendment to section 169(2) and substituting therefor the
following new proposed amendment -s.169(2) Delete and substitute therefor the following-

(2) Any vessel or equipment which is used to convey the
vandalised or stolen equipment or appliances referred to
in subscction (l) shall be forfeited to the State-

(a) where an owner of the vessel or equipment
knowingly or wilfully permits the use of his
or her vessel or equipment to convey the
vandalised or stolen equipment or
appliances; and

(b) where an owner of a vessel or equipment
knowingly or wilfully permits another
person to use his or her vessel or equipment
to convey the vandalised or stolen
equipment or appliances,

(m)by deleting the proposed amendment to section 208.
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Justifications for the amendments.
(l) The amendment seeks to create clarity on the definition ofthe term distribution licence.
(2) The amendment seeks to ensure that EPRA is adequately funded to perform its functions while

at the same time ensuring that levies collected by the Authority are subject to approval for
budgetary allocations by the Committee and the House in exercise of its oversight role.

(3) The amendment to the offence on vandalism seeks to create clarity by ensuring that owners of
vessels and equipments who have no knowledge ofthe commission ofthe offence ofvandalism
do not lose their vessels or equipments through forfeiture to the State.

(4) The amendments seek to ensure that county governments are represented in the EPRA, REREC
Boards and the Renewable Energy Resource Advisory Committee in line with the Fourth
Schedule to the Constitution and the Fifth Schedule to the Energy Act.

(5) The amendments seek to correct a grammatical error and create clarity.
(6) The amendments seeks to ensure that EPRA as a regulator is able to make regulations on

matters falling under its functions.

MIN. NO. NA/ENERGY/2023/I 16 ADJOURNMENT
There being no other business, the meeting was adjourned at halfpast four o'clock.

SIGNE a
(VICE-CHAIRPERSON)
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OFFTCE OF THE
PRINCIPAL SECRETARY

XAWI COMPLEX, SOUTH C
P. O. Bor 30582

NAIROBI

Ref. No. MOVCONF/3/|I 29n November,2O23

Mr. Samuel Njoroge
Clerk of the National Assembly
P.O Box 41842-OOIOO
NAIROBI

tV^, Llct<oY<l4
RE: MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE 

'IATUTE 
LAW

(MI'CELLANEOUS AMENDMENTS), BILL (NATIONAI AS5EMBLY BILL NO. 67 OF
2023)

Reference is made to the publication by the Saturday Nation on lSth November 2023
inviting the public and stakeholders to submit memoranda on the matter of
consideration by the National Assembly on the Statute Law (Miscellaneous

Amendments), Bill (National Assembly Bill no. 67 of 2023).

The Statute Law (Miscellaneous Amendments), Bill on the proposed amendment to the
Energy Act, 2Ol9 (No.l of 2019) in the memorandum of objects and reasons section
outlines the winding up of the Nuclear Power and Energy Agency and transfers its
function to the Ministry a5 captured in the recommendation of the Presidential
Taskforce on the Power Purchase Agreementi.

The position of the Ministry of Energy &Petroleum is that Nuclear Power and Energy
Agency should not be wound up and should be adequately funded to discharge its
mandate as prescribed in the Energy Act 2019. This will enture that the nuclear power
programme is implemented in line with international best practice and the
coordination of energy research and development in the energy and petroleum sectors

is effectively undertaken. The Ministry of Energy &Petroleum will continue to discharge
its policy guidance mandate to the entities in the energy and petroleum sectors. This

H, h-
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isi line wlth Executive order No. 2 of 2o23 - Organization of the Government of the

blic of Kenya which placed the Nuclear Povyer and Energy Agency as an lnrtitution
un er the Miniilry of Energy & Petroleum.

Ki ly find herewith the Memorandum by the Ministry of Energy &Petroleum for

N ional turembly on the subject for consideration by the National tusembly.

Wachira

c to Mr. Davir Chirchlr
Cabinet 5ecretary
Ministry of Energy and Petroleum
NAIR.OBI

C5 Justur A" Wabuyaboi tIM (UoN)

fu. Chief Executive Officer
Nuclear Power & Energy AgencY
NAIROBI
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MIIIIISTRY OF ENERGY AND PEf,ROLEI'M

MEMORANDUM BY THE MINISTRY OF ENERGY & PETROLEUM

MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE STATUTE

LAW (MISCELLANEOUS AMENDMENTS), BILL (NATIONAL ASSEMBLY

B|LL NO. 67 OF 2023)

PURPOSE

The purpose of the memorandum is to present to the National Assembly

flhirteenth Parliament Second Session) (2023) a Memorandum by the

Ministry of Energy & Petroleum on the memorandum of objects and

reasons on the proposed amendment to the Energy Act, 2019 (No.l of

2019) on the proposal of the winding up of the Nuclear Power and Energy

Agency as captured in the recommendations of the Presidential Taskforce

on the Power Purchase Agreements.

INTRODUCTION

The Ministry of Energy and Petroleum is charged with the mandate to

develop and implement policies that create an enabling environment for

efficient operation and growth of Kenya's energy sector. The Ministry sets

strategic directions to facilitate the growth of the sector while providing

long term vision for all sector players in the Ceneration, Transmission and

1



Distribution of affordable, clean and stable electricity to spur socio-

economic development in the Country. The Executive Order No. 2 of

2023 - Organization of the 6overnment of the Republic of Kenya placed

the Nuclear Power and Energy Agency as an lnstitution under the Mini(ry.

BACKGROUND

The Memorandum of Objects and Reasons to the Statute Law

(Miscellaneous Amendment, Bill, 2023 has proposed the winding up of

the Nuclear Power and Energy Agency (NaPEA) and transferring its

functions to the Ministry. Notably, the proposed amendment is not

contained within the text of the Miscellaneous Amendments Bill 2023.

As a Ministry, we have taken note of the comments that the Departmental

Committee on Energy made with regard to the status of NaPEA during our

enSagement on 3'd June, 2022, especially so with regard to its place in the

future energy mix and are similarly strongly opposed to its winding up.

N../PEA was formed as a result of a recommendation in 20lO by the

National Economic & Social Council (NESC) for the introduction of nuclear

power to meet future electricity demand. The programme was established

as a Vision 2030 flagship project. The nuclear power option was also

integrated in the national energy plan - the Least Cost Power Development

PIan.

ln November, 2OlO, the Nuclear Electricity Project Committee (NEPC) was

established under the Ministry of Energy (MoE) to drive the nuclear energy

generation programme for Kenya. NEPC was later transformed to Kenya
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Nuclear Electricity Board (KNEB) vide Gazette Notice No. l3l, supplement

156 of 23'd Novemb er,2ol2. The mandate of KNEB was to fast-track the

development and implementation of the nuclear power programme in

order to enhance the production of affordable and reliable electricity

generation in Kenya.

Through the Energy Act, 2019, KNEB was transformed to the Nuclear

power and Energy Agency (NL/PEA) which is a state corporation under the

Ministry of Energy & Petroleum. The Act expanded the Agency's mandate

to include promoting and implementing Kenya's Nuclear Power

Programme, carrying out research and development. and capacity building

in the energy sector.

NrPEA's mandate as stipulated in Section 56(l) of the Energy Act' 2Ol9'

are to:

(a) Be the nuclear energy proSramme implementing organization and

promote the development of nuclear electricity generation in Kenya'

(b) Coordinate the implementation of research, development and

dissemination in the energy and petroleum sectors' and;

(c) coordinate the implementation of capacity building activities in the

enerSy and petroleum sectors.

since inception, N{PEA has undertaken activities in the development of the

l9 major infrastructure issues for the nuclear power programme for Kenya.

The implementation of a nuclear power programme is an intensive exercise

which requires long term planning. The Agency undertook a Pre-feasibility

study for the nuclear power proSramme - the anchor document adopted

towards a technical decision for the country to proceed with the nuclear
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power program, and further. developed a l5-year roadmap to guide in the

development of nuclear infrastructure issues and address the gaps identified

in the pre-feasibility study report.

The progress of nuclear infrastructure development for completion of

Phase I of the lnternational Atomic Energy Agency (IAEA) milestone

approach was evaluated by an IAEA lntegrated Nuclear lnfrastructure

Review (lNlR) Mission in 2015 and a Follow-Up lNlR Mission in 2021. The

independent international expert review outcome indicated that significant

proSrets has been made in the development of nuclear infrastructure, thus

enabling the country to progress to Phase ll after successful attainment of

Milestone I of nuclear power programme development. lt was further

noted, that any country embarking on the deployment of a Nuclear Power

Plant is required to establish a Nuclear Energy Program lmplementation

Organization (NEPIO) to coordinate all activities related to the l9 nuclear

infrastructure issues.

Significant strides have been made in building a nuclear-dedicated human

capacity which has ably and diligently progressed the program with the

IAEA's guidance. Abolishment of the Agency would significantly slow

down the momentum of the programme.

Beyond the Nuclear Power Programme which is long term, NrPEA also

acts as the country's National Liason Office (NLO). The NLO is charged

with the duty of managing, coordinating and implementing IAEA

sponsored projects and programmes in all fields of peaceful uses of nuclear

science and technology in Kenya.
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NLO plays a pivotal role in ensuring optimal performance of the IAEA

technical cooperation Programme towards implementation of three of the

five sectors that form the core pillars of the Bottom Up Economic

TransformationAgenda(BrrA).Additionally,othersectorsofthe

economy benefit from NaPEA's efficient coordination of nuclear enerSy

applications in the countrY;

a) ln Human Health, NuPEA has supported the building of

infrastructure and capacity building for cancer diagnosis and

treatment through establishment of cancer centers in four national

referral hospitals

b) ln agriculture, NT,PEA has facilitated research into production of

varieties of seeds that can withstand drought and diseases and

produce high yields. Additionally, improved animal forage has been

produced to enhance production of beef and milk;

c) The Micro, Small and Medium Enterprise (MSME) economy will be

positively impacted by implementation of the nuclear power plant

project through the numerous opportunities that will be provided

for both large and M5MEs that will pot5e55 capabilities that meet

nuclear requirements to supply the required goods and services. Local

companies; manufacturing

system assemblY comPanies;

suppliers

companies:

including engineering

civil construction and

services: and operation and maintenance comPanies will be involved

during the construction and commissioning of the nuclear Power

plant and the plant operation phase.

d) ln manufacturing, N{/PEA has facilitated the establishment of a

second dosimetry laboratory at the Kenya Bureau of Standards
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(KEBS) and calibration improvement to meet international standards

in industry.

e) Water Resource Management has also been improved through

introduction of nuclear techniques in mapping of water resources to

improve water management in the country. All these projects are

geared towards achieving national development objectives through

peaceful application of nuclear technology.

0 N../PEA is coordinating the development of the Kenya Nuclear

Research Reactor (KNRR) project in Konza Technopolis. The project

is envisaged to accelerate economic development and improve

quality of life through the application of nuclear energy technology

in scientific research, industry and healthcare as outlined under BETA.

The KNRR has wide applications in education and training, health,

industry, energy, and research. The main utilizations envisaged

include: enhancing national research and development capabilities

and intergovernmental collaborations; improving and encouraging

industrial competitiveness: enhancing material structure study for

various applications; production of radioisotopes for medical and

industrial applications; improving calibration and testing services for

industrial and medical instruments; and education and training of

students and staff of various institutions.

NaPEA, being the Nuclear Energy Programme lmplementing Organization

(NEPIO), has an important role to play in attainment of Vision 2030

aspirations by enhancing accesi to clean, affordable, reliable and efficient

enerSy in the country. Within the Vision 2030, energy is recognized as a

key enabler to the implementation of the flagship projects which will lead
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to increased power demand. N{./PEA is also expected to play a critical role

in accelerating economic development by raising productivity and

efficiency levels across the three pillars through coordination of research

and development (R&D) and capacity building activities/ initiatives in the

energy and petroleum sectors.

NuPEA is implementing two Vision 203O Programmes, namely:

a) Nuclear power programme - first nuclear power plant to be

commissioned in 2Q34;

b) Research Reactor Programme - first nuclear research facility to be

commissioned in 2030.

ln implementing the nuclear power Programme, Kenya is expected to

accede to international conventions and treaties on nuclear safety and

security. To this end, NaPEA is coordinating and implementing

international obligations under the auspices of the IAEA, bilateral

agreements with several countries including USA, South Korea' China and

Russia.

This will ensure the establishment of infrastructure for safe and secure

utilization of nuclear energy in Kenya, subjecting all its peaceful nuclear

activities,/projects to international safeguards obligations and establishing a

comprehensive legal and technical framework for the safe and secure

application of nuclear technology in country.
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The following are the reasons why NTTPEA should remain as an

independent entity:

a) Kenya is at the implementation stage of the nuclear power

programme and requires an implementing organ (NEPIO) to guide

the development of nuclear infrastructure in line with international

best practices. MoE is therefore best placed to provide policy

guidance/direction as opposed to the implementation of the nuclear

power proSramme.

b) NI/PEA has made significant gains since its inception, and it is at a

critical stage towards the realization of the nuclear energy goal as

anticipated in 2010. Loss of independence for NaPEA will lead to

slow down of the nuclear power programme and will also lead to

heavy losses of the investments that the Government has channeled

to NaTPEA for nuclear power development.

c) The enactment of the Energy Act, 2O19, establishing NUPEA enabled

Kenya to achieve lnfrastructure issue on National Position as

evaluated by lnternational Atomic Energy Agency during the Follow

up lNlR mission conducted in June, 2021. The IAEA commended

Kenya for establishing a standalone Agency to spearhead its nuclear

power development. lndeed, the IAEA has showcased this model to

other emerging countries as a best practice for effective, efficient and

timely implementation of a project of this magnitude.

d) NIPEA was bestowed with the role of managing the National Liaison

Office that overseet all IAEA activities and programmes in Kenya

across various sectors of the economy. The momentum, harmony

and institutional memory that has been achieved over the last 12

years would be negatively impacted, with a knock-on effect by

slowdown of implementation of the programs.
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e) NaPEA as a NEPIO has efficiently and effectively discharged its

mandates and activities, which has successfully moved the country's

nuclear power programme from Phase I to Phase 2 of the IAEA

milestone approach. lt is international best practice for a NEPIO to

be an independent entity with the right competencies and resources

to coordinate activities of the various institutions and stakeholders

involved in the nuclear energy development. Without such

autonomy, the implementational element would not be efficiently

undertaken.

f) The government has also invested in building institutional nuclear

capacity since 2010. This institutional capacity at NaTPEA has

specialized in the field over the years, hence its suitability to continue

running the programme. N arPEA has also established critical networks

and synergies with international organizations and countries. lt is

important for NaFEA to extend these networks, and fulfill her

commitments and obligations for the benefit of the country.

g) NaPEA's current staff establishment is 147, comprises a number of

competencer in various cadres. lt would be exceedingly difficult to

fit the same within the Ministry structure. This would result in

substantive,iob losses for the Agency's current staff.

h) Towards implementation of its mandate of coordination of energy

research and development and capacity building, the Agency

coordinated the development of a framework for research and

development and a masterplan for capacity building. This was

implemented through the participation of the Ministry and all sector

state corporations. The strategies earmarked for implementation will

be negatively impacted by winding up of the coordination entity,
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N&PEA, resultinS in forgone opportunities for the sector and the

country at large.

From the aforementioned, the position of the Ministry of Energy &

Petroleum and in the best interest of the country is that NaPEA should

NOT be wound up and should remain as presently constituted as a Semi-

Autonomous Covernment Agency. This will ensure effective

implementation of the nuclear power programme and coordination of

energy research and development in the energy and petroleum sectors. The

MoEP will continue to discharge its policy guidance mandate to the entities

in the energy and petroleum sectors.

Dated 29th Day of November, 2O23

SIGNED:

ALEX

PRINCIPAL SECRETARY

STATE DEPARTMENT OF ENERGY

MINISTRY OF ENERGY & PETROLEUM
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Telephone: +254-20-5138300
Email: chairman@nuclear.co,ke
When replying please quote

Ref No: NuPEA/NA /2023-24/01

Mr. Samuel Njoroge
Clerk of the National Assembly
P.O Box 4l 842-00100
NAIROBI

OFFICE OF THE CHAIRMAN
NUCLEAR POWER AND ENERGY ACENCY

KAWI COMPLEX, OFF REDCROSS ROAD

NATIONAI, ASSE
MAIN RECORDS UNlT

i i !:5'i 2li3

i]' ECE I:/ E D (3 )l
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P. O. Box 26374-00100
NAIROBI

Date: 296 November, 2023

Dear c4  -A\,

E: MEMORANDA TO THE NATIONAL ASSEMBLY ON THE STATUTE LAW

.l
(MISCELLANEOU S AMENDMENTS). BILL (NATIONAL ASSEMBLY BILL NO.67 OF
2023\

Reference is made to the publication by the Saturday Nation on I 8h November 2023 inviting the pu b lic
and stakeholders to submit memoranda on the matter of consideration by the National Assembly on the
Statute Law (Miscellaneous Amendments), Bill (National Assembly Bill no.67,of 2023).

Nuclear Power and EnErgy Agency is a Statc,Corporation under the Ministry of Energy and Petroleum
established through the Energy Act 2019. It is charged with the responsibility of promoting and
implementing Kenya's Nuclear Power Programme and carrying out research & development as well as
capacity building for the energy and petroleum seclors.

The Statute Law (Miscellaneous Amendments) Bill on the proposed amendment ro the Energy Act,20l9
Q'Jo.l of 2019) in the memorandum of objects and reasons section proposes the winding up of the
Nuclear Power and Energy Agency and transfer of its l'unctions to the Ministry of Energy & Petroleum
s captured in the recommendation ofthe Presidential Taskforce on the Power Purchase Agreements.

The Board of Directors at its Special'Full Board meeting held on Friday 24th November, 2023 considered
the matter and resolved to present the attached Memorandum which argues for the continued existence
olthe Agency. A decision to wind up Nuclear Power and Energy Agency would amount to a challenge
ofthe entire legislative framework which established the organization and all previous decisions ofthe
Government since 2010 on the nuclear power programme, the mandate of the Agency and planned
investments and commitments made for the development of the sector.

voro Q=i..,tQ-.q|,-r

Mr. Ezra Odondi Odhiambo
CHAIRMAN
Encls:
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I. PURPOSE
The purpose of the memorandum is to present to the National Assembly (Thirteenth Parliament

Second Session) (2023) a Memorandum by the Nuclear Power and Energy Agency memorandum

ofobjects and reasons on the proposed amendment to the Energy Act, 2019 (h'Io.1 of20l9) on the

proposal on the winding up of the Nuclear Power and Energy Agency as captured in the

recommendation of the Presidential Taskforce on the Power Purchase Agreements

2. INTRODUCTION
In 2010, the National Economic & Social Council (NESC) recommended the introduction of
nuclear power to meet future electricity demand. The nuclear power option was also integrated in
the national energy plan - the Least Cost Power Development Plan. In November, 2010, the

Nuclear Electricity Project Cornmittee (NEPC) was established under the Ministry of Energy
(MoE) to drive the nuclear energy generation programme for Kenya. NEPC was later transformed
to Kenya Nuclear Etectricity Board (KNEB) vide Gazette Notice No. l3 I , supplement 156 of 23'd

November,2012. The mandate of KNEB was to fast-track the development and implementation

of the nuclear power programme in order to enhance the production of affordable and reliable
electricity generation in Kenya.

Through the Energy Act,2019, KNEB was transformed to the Nuclear Powel and Energy Agency
(l.hiPEA) which is i state Corporation under the Ministry of Energy. The Act expanded the

Agency's mandate to include promoting and implementing Kenya's Nuclear Power Programme,

carrying out research and development, and capacity building in the energy sector.

NuPEA's mandate as stipulated in Section 56(1) ofthe Energy Act,2019, are to:

(a) Be the nuclear energy programme implementing organization and promote the

development ofnucleal electricity generation in Kenya.
(b) Coordinate the implementation of research, development and dissemination in the energy

and petroleum sectors, and;
(c) Coordinate the implementation ofcapacity building activities in the energy and petroleum

sectors.

3. IMPORTANCE OF NaPEA AS A SEMI-AUTONOMOUS GOVERNMENT
AGBNCY

3.1.Kenya's Leading Role in Africa Nuclcar Development Agenda.

Any country embaqk[ng on the deployment of a Nuclear Power Plant is required to establish a

Nuclear Energy Program Implementation Organization (NEPIO) to coordinate all activities related

to the l9 nuclear infrastructure issues. As illustrated in fig 7. the most advanced nuclear power

programmes in Africa are those with stand-alone agencies leading the development. Kenya's
nuclear power prografirme is rated fifth out offifteen African countries in the nuclear development

race, based on the progress in development under the IAEA milestone approach model.
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The Kenya nuciear power project has been in existence since 2010. Being a first ofa kind (FOAK)
project in Kenya, it necessitated the formation bfaspecial purpose vehicle to drive it. The nuclear
sector is akin to the aviation industry with regards to the safety requirements. Nuclear power has
a low probability-high consequence risk profile that requires a dedicated team to focus on efficient
implementation of the nuclear programme.

NUPEA has advanced in developing the nuclear progam in Kenya. The Agency has since carried
pre-feasibility and feasibility studies; extensive nuclear capacity building (still ongoing) in which
the staff of energy sector entities and nuclear sectors in the country have been trained in nuclear
engineering and energy policy. A human resource development strategy has been developed, the
proposed nuclear power plant site identified and is in the final stages of site land acquisition. A
regional offtce has been established to engage the relevant stakeholders in potential nuclear power
plant host counties and to aid in conducting the preliminary and detailed site characterization
studies in the region.

Significant strides have been made in building a nuclear-dedicated.human capacity which has ably
and diligently progressed the program with the IAEAs guidance. Abolishment of the Agency
would significantly slow down the momentum of the programme.

3.2. Itole of NaPEA as the National Liaison Oflice

Kenya has been a member of the International Atomic Energy Agency (IAEA) since 1965 and has
benefited tremendously from technical cooperation programmes. Every member state of the IAEA
is required to establish a National Liaison OIfice (NLO). NuPEA is the country's NLO, the office

l



charged with the duty ofmanaging, coordinating and implementing IAEA sponsored projects and
programmes in alt fietds ofpeaceful uses ofnuclear science and technology in Kenya.

In executing the nuclear power programme, NLO plays a pivotal role in ensuring optimal
performance of the IAEA technical cooperation progi?mme towards implementation of three of
the five sectors that, form the core pillars of the Bottom-Up Economic Transformation Agenda (BETA).

Additionally, other sectors of the economy benefit from NuPEA'd efficient coordination of nuclear energy

applications in the country;

a) In Human Health, NIPEA has supported the building of infrastructure and capacity

building for cancer diagnosis and treatment ttu'ough establishment ofcancer centers in four
national referral hospitals

b) In agriculture, NaPEA has facilitated research into production ofvarieties of seeds that can

withstand drought and diseases and produce high yietds. Additionally, improved anin-ral

lorage has been produced to enlnnce production of beef and milk;
c) The Micro, Small and Medium Enterprise (MSME) economy will be positively impacted

by implementation of the nuclear power plant project through the numerous opportunities
that will be provided for both large an( MSMEs that will possess capabilities that meet

nuclear requirements to supply the required goods and services. Local suppliers including
engineering companies; manufacturing companies; civiI construction and system assembly

companies; services; and operation and maintenance companies will be involved during
the construction and commissioning of the nuclear power plant and the plant operation
phase.

d) In manufacturing, NaPEA has facilitated the establishment of a second dosimetry

laboratory at the Kenya Bureau of Standards (KEBS) and calibration improvement to meet

intemational standards in ii1dustry.
e) Water Resource Management has also been improved through introduction of nuclear

techniques in mapping of water resources to improve water management in the country.

All these projects are geared towards achieving national development objectives through
peaceful application of nuclear technology.

3.3.Role of NaPEA in Implementation of the Vision 2030

NuPEA, being the Nuclear Energy Programme Implementing Organization (NEPIO), has an

important role to play in attainment of Vision 2030 aspirations by enhancing access to clean,

affordable, reliable and effrcient energy in thg, country. Within the Vision 2030, energy is
recognized as a key e#bler to the implementation of the flagship projects which will lead to

increased power demand. Nr.rPEA is also expected to pla! a critical role in accelerating economic

development by raising productivity and efficiency levels across the three pillars through

coordination of research and development (R&D) and capacity buitding activities/ initiatives in

the energy and petroleum sectors.

Kenya's Nuclear Power program has been on a positive trajectory due to strong govemment

support as a semi-autonomous nuclear implementing agency. The Agency is working in
collaboration with all national and international stakeholders to ensure full implementation ofthe
program safely and securely. Nuclear is playing a crucial role in the realization ofKenya's vision

2030. NIPEA is implementing two Vision 2030 Programrnes, namely:
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a) Nuclear power prograrnme - first nuclear power plant to be commissioned in 2034
b) Research Reactor Programme - first nuclear research faciliiy to be commissioned

in 2030

3.4. Research Reactor Project

NaPEA is coordinating the development of the Kenya Nuclear Research Reactor (KNRR) project
in Konza Technopolis. The project is envisaged to accelerate economic development and improve
quality of life through the application ofnuclear energy technology in scientific research, industry
and healthcare as outlined under BETA.

The KNRR has wide applications in education and training, health, industry, energy, and research.
The main utilizations envisaged include: enhancing national research and development capabilities
and intergovernmental collaborations; improving and encouraging industrial competitiveness;
enhancing mati:rial structure study for various applications; production of radioisotopes for
medical and industrial applications; improving calibration and testing services for industrial and
medical instruments; and education and training ofstudents and staffofvarious institutions.

3.5.Role of NuPEA in Coordinating and Implcmenting Kenya's International
Obligations

a. Under IAEA Auspipes
Kenya, as a member stdte of the Intemational Atomic Energy Agency, is expected to perform its
international obligation for the nuclear power programme. NapEA, as a semi-autonomous agency
is crucial in meeting these obligations, which include:

(a) Ensuring the establishment of infrastructure for safe and secure utilization of nuclear
energy in Kenya, subjecting all its peaceful nuclear activities/projects to safeguards and
establishing a comprehensive legal framework for the safe and secure application of
nuclear technology in Kenya;

(b) The imptementation of the IAEA/Kenya cooperation Frarnework Agreement/country
Project Framework (CPF) 2017 to 2022 (signed on 3l't May 2017) for development of
peaceful uses of Nuclear Energy in food and agriculture; human health; water resources
management; agro-environmental management; industrial applications; sustainable energy
development; human capacity building in nuclear science and technology; ant,
strengthening national radiation safety and nuclear security.

(c) Development ofan adequate policy, tegal and regulatory framework for peaceful uses of
nuclear technology in a manner that protects people, property and the environment

(d) Implementation of the Nuclear Regulatory Act No. 29 of 2019 (NRA), the Kenya Nuclear
Regulatory Authority (KNRA) has entered into an MoU with NupEA to jointly review and
harmonize all national Laws relevant to the Nuclear Power programme as well as to
develop regulations to operationalize the NRA as required by section 98.

In addition, NzPEA as a semi-autonomous agency has facilitated intemational collaboration and
agreements with various intemational entities for the ongoing nuclear power programme and thus
Kenya has some international obligations that need to be maintained to effectively implement the
nuclear power programme. Among these are the following engagements.
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b. NuPEA cotlaboration with USA Foundational Infrastructurefor Responsible

use of Small Medium Reactor Technology (SMR) (FIRSD programme

This collaboration commenced in 2019 with interpctipn between NaPEA and the FIRST team led

by the U.S. Department of State for cotlaboraiion in developing areas of: nuclear security,

safeguards; nuclear career professional develofment; workforce planning; legal and regulatory
policy development for SMRS, building, financing and operation of SMR. In implementing the

FIRST program, NuPEA established a multi-institutional team to be taken through, by the US

expert, the various fields of peaceful application of nuclear energy with focus on the SMR
technology. Further the objective ofthe program is to develop and maintain Kenya's infrastructure

and human capacity for the responsible use of nuclear energy and technology, focusing on human

capital and workforce developrnent, education, tr4ining, public acceptance, and assistance

programs. The Program also envisioned that the highest standards and practices in nuclear safety,

security, safeguards, and nonproliferation will be maintained. The program will also suppoft the

development of an independent legulatory oversight; and improve communications, outreach, and

comrnunity support for the peaceful uses of nuclear energy. Upon completion of the first
engagement, the county has developed an action plan that prioritizes the ugent needs to enable

Kenya develop the workforce needed for effective implementation of the ongoing nuclear power

programme. The action plan focuses on severdl areas that contribute to workforce development.

These areas include academic programs at the bachelor's and master's levels, 'technical education

programs to prepare graduates for roles as technicians in an SMR power plant, professional

development p.ogru-s for those holding degrees, and other areas ofpossible collaboration.

This collaboration is planned for medium and lortg-term which spans in three phases. The initial
engagement was conducted in 2019 with the othei two phases planned in the next 3 to 5 years.

NuPEA is the centerpiece for coordination of these engagements without which the collaboration

may be halted.

c. United States Inlernational Nuclear Security Engagement wilh Kenya

There is an ongoing engagement, which commenced in 2021, between NuPEA and the United

States department of Energy's office'of International Nuclear Security Initiative with the aim of
providing suppo( in enhancing Kenya's nuclear secutity regime. The areas of collaboration are:

nuclear security cultgre, nuclear s'ecurity legal and regulatory framework, and capacity building
for nuclear security. NaPEA is crucial in ensuring thii'engagement is sustained and thus

contributes towards overalI enhancement of the nuclear security framework for Kenya.

d Existing MoUs

In implementing the nuclear po*er progrimme, NuPEA entered into Memorandum of
Understanding with countries advanced in nuclear power technology including the US, the People

Republic of China and Republic of South Korea. These MoUs are primarily for human capacity

building. In this regard, N/PEA plays an important role in ensuring that financial, human and

institutional support from the intemational community aids the development of the national

nuclpar power programme. A decision to disband the Agency would negatively affect the effective

and efficient implementation of those MoUs. I I
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t Table 4: Status o Existi MoUs with Countries Advanced in Nuclear Power Technolo

MOU/Programme, Purposer ' ' 11 Status Benelits/Achieveme
nts

Ministry of Energ (Kenya)
and Ministry of Trade,
Industry and Energy (Republic
of Korea) signed on 31"'May,
2016

Cooperation
between Kenya and
the Republic of
Korea in Electric'
Power and Nuclear
Energy
Development.

SeoulNational
University (SNU)
offers postgraduate
training opportunities
on Nuclear Policy
related fields

3 students graduated
between 2018 and
2023

2 students currently
undertaking their
studies

NzPEA, Korea Electric Power
Corporation (KEPCO), Korea
Nuclear Association for
International Cooperation
(KNA) and KEPCO
International Nuclear Graduate
School (I(INCS) signed on 2nd

September, 201 6

Cooperation in the
field of ,nuclear

energy through
exchange of
technical data,
information,
experience, know-
how, visits and joint
work

KINGS university
offers two-year Master
programs in Nuclear
Power plant
Engineering and
Energy Policy &
Engineering to
students dmwn mainly
from various
institutions in the
energy sector rn
Kenya.

47 students graduated
between 2012 and
2023

5 students are

currently undertaking
their studies

NaPEA and the Korea Atomic
Energy Researoh Institute
(KAERI) signed on lgrh
September, 2017

Technical
cooperation in
Research and
Development in
Nuclear Energy.

Techn ical support in
the feasibility study for
KNRR project

Feasibility study
report
Nuclear Research
Centre Prospectus

KINS-KAIST programme Supporting Nuclear
and Radiation
Safety

Two-year Master
program to students
drawn mainly from the,
regulatory body
(KNRA)

7 students graduated

between 2012-2023

Memorandum of
Understanding between the the
Covernment of the Republic
Kenya ("Kenya") and the
Covernment of the United
States of America ('the US")
Conceming Strategig Civil
Nuclear Cooperation
('NCMoU").

Technical
cooperation in
development of
infrastructure for
SMR

First engagement
conducted on safety,
safeguards and security
aspects of SMR
infrastructure
development

Initial engagement
undertaken on
nuclear security,
safety and safeguard.
Planned assistance on
stakeholder
engagement and
public
communication in
Kilifi County.
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MOU/Programme Purpose Status Benefits/Achieveme
nts

NuPEA and United States
lnternational Nuclear Security
Engagement

Technical
cooperation in
legislative and
regulatory
framework
development for
nuclear securi!y

Workshop engagement
on nuclear security
capacity development

Capacity build ing on
nuclear securiry
culture and nuclear

security regulations

Republic of Korea Bilateral
Cooperation olt
Peaceful Use of
Atornic Energr
through exchange
of technical data,
information and
experience.

Capacity building and

training of Kenyans in
nuclear technolory

Host of policy
makers and

legislators and

training of Kenyans
on nuclear
technolory.

People's Republic of China Capacity Building
for the nuclear
power programme

Capacity building and
training of Kenyans in
nuclear technolory

Nuclear Model and

training of Kenyans
on nuclear
technology

4. CHALLENGES OF LOSING NaPEA AS A SEMI-AUTONOMOUS
GOVERNMENT AGENCY

i. The Ministry of Energy is best placed to guide energy matters at a policy level, and requires

capable implementers of such poticy. Nuclear is a technical and complex matter, and is best

placed in a specialized technical organization, such as bestowed on NIPEA.
ii. NzPEA has made significant gains since its inception, and it is at a critical stage towards the

realization ofthe nuclear energy goal as anticipated in 2010. Loss ofindependence for NUPEA

may lead to slow down of the nuclear power programme and may also lead to heavy losses of
the investments that the Government has chanfieled to NuPEA for nuclear power development.

iii. The enactment of the Energy Act, 20 19, ,establishing NilPEA enabled Kenya to achieve

Infrastructure issue on National Position as evaluated by Intemational Atomic Energy Agency

during the Follow up INIR mission conducted in June, 2021. The proposed disbandment will
negatively affect this achievement.

iv. NuPEA was bestowed with the role of managing the National Liaison Office that oversees all

IAEA activities and programmes in Kenya across vellious sectors of the economy. The

momentum, harmony and institutional memory that has been attained over the last 12 years

would be negatively impacted, with a knock-on effect by slowdown of implementation of the

proglams.
v. NaPEA has so far successfully discharged the activities of aNEPIO in Phase I of the nuclear

energy development, and has progressed to Phase 2. It is intemational best practice for a

NgpiO to be in independent entity with the right competencies and resources to coordinate

activities of the various institutions and stakeholders involved in the nuclear energy

t

8



development. Without such autonomy, the implementation element would not be efficiently
undertaken.

vi. In Phase 2 of nuclear energy development, the country requires a technically capable
organization to be the eventual owner and,/or operator of a nuclear power plant. This
responsibility (ofidentifying a suitable owner operator is bestowed upon NaPEA by the Energy
Act sec 56, 2 (h). This organizatioh needs to have a technical know-how of nuclear reactor
technology, and its niarket, to be able to write, invite and evaluate successful bids. The
strengths and the human resource required for these functions are currently domicited within
NUPEA.

vii. The govemment has invested to build institutional nuclear capacity since 2010 (>13 years).
This institutional capacity at NaPEA has specialized in the field over the years, hence its
suitability to continue running the programme. NaPEA has also established critical networks
and synergies with international organizations and countries. It,is important for Nr.rPEA to
extend these networks, and fulfill its lommitments and obligations for the benefir of the
country.

viii. The Agency has trained young high-level professionals Q.{uclear Engineers and Scientists)
who have specialty in peaceful applications of nuclear science and technology. Further, the
Agency is undertaking sustained STEM Mentorship for students with international partners
both for primary and secondary school students.

ix. There exists a risk of Kenya losing international goodwilt demonstrated through NaPEA,s
leadership in the development ofthe country's nuclear power programme.

x. NuPEA is also responsible for the identification and establishment of key institutions critical
to the implementation of the nuclear power programme such as the Regulator, Owner Operator
and waste management authority and building their capacities as appropriate. The disbandment
ofthe Agency would negatively affect this role which is best executed by a body independent
of the parent Ministry as a policy maker.

5. CONCLUSION
NaPEA's maadate interfaces with many sectors of the Kenyan economy, the implementation
requires high levels of specialization and high-level performance. For successful implementation
of the nuclear power programme, ' indepenhent designation of a NEPIO (NuPEA) is quite
important. Other stakeholders should contimre to play their roles with NaPEA as the coordination
point. The gains and progress made in the implementation of the nuclear power programme should
be guarded and protected. At this.particular point, the organization that is NuPEA needs to
advance, and to hire more experts, most ofwhom are in its human resource development pipeline,
especially at this moment when critical activities such as site characterization commences.

It is our submission that the Ministry of Energy is best placed to guide energy matters at a policy
level, and requires capable implementers ofsuch policy. Nuclear is a lechnical and complex matter,
and is best placed in a specialized technical organization. Being a first of a kind (FOAK) project
in Kenya, it necessitated the formation of a special purpose vehicle to drive the implementation of
the nuclear project. Nuclear power has a low probability-high conseguence risk profile that
requires a dedicated team to focus solely on nuclear power generation. Nuclear requires special
attention given its technical complexit! and the global interactions necessary to succeed in this
industry. This makes it possible to reach out to other such organizations globally, collaborate and
ensure the development ofa credible nuclear power programme.
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Section 9.3 ofthe National Energy Policy 201 8 recognizes that Research and Development (R&D)
as well as human resource capacity development enha.ncement are key to the development of the

energy sector. The Pollcy'further hightigtrted tiie need to' have a distihct Institute of Energy

Research to conduct national energy research irt matters langing from (clean) energy technology,
policy frameworks, energy economics, energy regulation, energy efficiency and conservation
(safety and economic) and energy markets/power tariffs, among others. Tl.rese responsibilities have

since been conferred to N4PEA. While the other entities in the sector will continue to play their
roles in research and development and capacity building initiatives, a coordination mechanism to
guarantee efficiency and eliminate duplicity is important. NIPEA should therefore be facilitated
and strengthened to play this role as it was envisaged py the Energy Act.

NaPEA is currently entering into the operational man(ates, transitioning from the policy
framework put in place through the Ministry of Energy & Petroleum. As such the Nuclear

Regulatory Act,2019 stipulates those various operational matters regalding nuclear power must

be subject to available regulations. Nuclear operational matters should be conducted by a special
purpose vehicle which is subject to the prevailing regulatory regime. It is against this backdrop
that the government needs a stand-alone institution that will be able to concentrate on operational
matters which are subject to the purview of a regulatory process.

A nuclear power programme requires long term planning due to its specialized nature. This will
enable the country have a proper coordination in implementing the programme in accordance to

the international best practices. Most countries that have successfully dgveloped nuclear power
programmes have done so in l5-20 years. It is important that the Govemment make investment in
the programme early on to ensure its successful implemehtation.

A decision to wind up NuPEA would amount to a challenge to the entire legislative framework for
regulation of nuclear energy, previous decisions of Govemment on the nuclear programme,

mandate of the Agency and planned investments and commitments made for the development of
the sector.

DATED at NAIROBI this 29rt DAY of Novernber, 2023

SIGNED

EZRA ODONDI ODHIAMI}O

CHAIRMAN BOARD OF DIRECTORS

NUCLEAR POWtrR AND ENERGY AGENCY

,
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LIST OF ACRONYMS AI{D ABBRXVIATIONS

BETA Bottom-Up Economic Transformation Agenda

CNESTEN Centre for Nuclear Energy, Science and Technology

EBIF , Electron Beam Irradiation Facility

EOI Expression of Interest

FMEF Fuel and Matdrial Examination Facility

FIRST Foundational Infrastructure for Responsible use of SMRs

IBAF Ion Beam Accelerator Ficility

PFS Pre-Feasibility Study

IAEA Intemational Atomic Energy Agency

IFNEC Intemational Framework for Nuclear Energy Coofeiation

INIR Integrated Nuclear Infrastructure Review

KAERI Korea Atomic Energy Research Institute

KAIST Korea Advanced Institute ofScience and Technology

KEPCO Korea Electric Power Company

K-INGS Kepco International, Nuclear Graduate School

KINS ' Korea Institute ofNu'ilear Safety

KIPPRA Kenya Institute for Public policy Research and Analysis

KNA , Korea Nuclear Association for Intemational Cooperation

KNEB Kenya Nuclear Electricity Bbard

KNRA Kenya Nuclear Regulatory Authority

KOICA Korea Intemational Cooperation Agency

KOTDA Konza Technopolis Development Authority

KNRR Kenya Nuclear Research Reactor

LAC Land Access Committee

LRF Laser Research Facility for isotope separation

MC Medical Cyclotron

MWth Megawatts Thermal

NEMA , National Environmental Management Authority

NEPC Nuclear Electricity Project Committee



NEPIO

NESC

NFC

NLO

NPP

NRC

NSSS

NTC

NUPEA

QMS

IRL

RTA

RRs

R&D

SEED

SER

SESA

SMRs

SNU

SSDL

SST

STEM

THEF

Nuclear Energy Programme Implementing Organization

National Economic and Social Council

Nucleal Fuel Cycle

National Liaison Office

Nuclear Power Plant

Nuclear Research Centre 
, .

Nuclear Steam Supply System

Nuclear Training Center

Nuclear Power and Energy Agency

Quality Management System

Internet Reactor Laboratory

Reactor Technology Assessment

Research Reactors

Research and Development

Site and External Events Design

Self-Evaluation Report

Strategic Environmental and Social Assessment

Small Modular Reactors

Seoul National University ' '

Secondary Standard Dosimetry Lab

Site Selection Team

Science, Technology, Engineering and Mathematics

Thermal-Hydraulic Experimental Facility

1. PURPOSE
The pu4ioie of the'rhemorandum is to present to the National Assembly (Thirteenth Parliament
Second Session) (2023) a Memorandum by the Nuclear Power and Energy Agency memorandum
ofobjects and reasons on the proposed amendment to the Energy Act,2019 (No.1 of2019) on the
proposal on the winding up of the Nuclear Power and Energy Agency as captured in the
recommendation of the Presidential Taskforce on the Power Purchase Agreements

2. INTRODUCTION
In 2010, the National Economic & Social Council (NESC) recommended the introduction of
nuclear power to meet future electricity demand. The nuilear power option was also integrated in



the national energy plan - the Least Cost Power Development Plan. In November, 2010, the
Nuclear Electricity Project Committee (NEPC) was established under the Ministry of Energy
(MoE) to drive the nuclear energy generation plogramme for Kenya. NEPC was later transformed
to Kenya Nuclear Electricity Board (KNEB) vide Gazette Notice No. I 3 I , supplement 156 of 23'd
November, 2012. The mandate of KNEB was to fast-track the development and implementation
of the nuclear power programme in order to enhance the production of affordable and reliable
electricity generation in Kenya.

Through the Energy Act, 2019, KNEB was transformed to the Nuclear Pciwer and Energy Agency
(NUPEA) which is a State Corporation under the Ministry of Energy. The Act expanded the
Agency's mandate to include promoting and implementing Kenya's Nuclear Power Programme,
carrying out research and development, and capacity building in the energy sector.

NaPEA's mandate as stipulated in Section 56(l) of the Energy Act,20l9, are to:

(a) Be the nuclear energy programme implementing organization and promote the
development ofnuclear electlicity generation in Kenya.

(b) Coordinate the implementation of research, development and dissemination in the energy
and petroleum sectors, and;

(c) Coordinate the implementation ofcapacity building activities in the energy and petroleum
sectors.

i. Policy Documents Guiding NaPEA
Operations of NzTPEA are guided by the Energy Act,20l9. However, as a govemment institution,
the Agency must comply with other national legislations, policies, circulars and guidelines, as well
as intemational protocols on nuclear.
Table I provides details of the legal and regulatory framework guiding NaPEA's operations.

Table I : Le al and Re la r rAmeWOrK lrutAtn NUPEA

s/No. LEGISLATION/POLICY/}RAMEW
ORK

RELEVANCE TO NgPEA

I The Constitution of Kenya, 2010 Provides National values and principles of
Governance to guide the implementation of
NUPEA's mandate

2 The Enerry Act No. I of20l9 Establishes NuPEA and prescribes its mandate

J Kenya I.iuclear Regulafory Act itoi'29
of20l9

Provides a comprehensive framework for the
regulation of safe, secure and peaceful utilization
of atomic energy and nuclear technology; the
production and use ofradiation sources and the
management of radioactive waste

4 The Science, Technology and
Innovation Act, 2013 (Revised 2014)

Regulates and assures the quality ofthe science,
technology and innovation sector and advises the
government on related matters, including
NaPEA's role in coordination of research and
development.



S/NO. LEGISLATION/POLICY/FRAMEW
ORK

RELEVANCE TO NaPEA

5 The State Corporations Act Cap 446 Provides for the control and regulations of state

corporations in the country

6 The Environmental Management and
Coordination Act 1999 (Revised 20 l2)
and it's amendment (2015)

Cuides the national environmental protection

framework for nuclear power programme

7 Public Finance Management Act, 2012 Provides for the effective management of public
finances by Covernment entities.

8 Public Procurement and Disposal Act,'
2019

Provides procedures for efficient public
procurement and for assets disposal by public
entities

9 Public Officer Ethics Act Advances the ethics of public officers by
providing for a Code of Conduct and Ethics for
ptjblic officers

l0 The Kenya Vision 2030 (Third Medium
Term Plan, MTP 2018-2022)

Cuides the developmental tmjectory of the

Country

ll Bottom-Up Economic Transfornration
Agenda

Sets out current government priorities

12. The Sustainable Development Goals
(SDGs)

Provides a framework to enhance the quality of
life'of the world's citizens

13. Africa's Agenda, 2063 Provides d collective vision and roadmap for
social economic transformation ofthe African
continent over the next fifty years.

14. The Least Cost Power Development
Plan (LCPDP)

Guides the country's electricity generation and

transmission system planning.

l5 The Energy Policy 20 l8 Plovides policy framework to guide the

development ofthe country's energy sector

16. The Ministry of Energy Strategic Plan Pxovides the strategic direction for the

development ofthe country's energy sector

t'7 The lS-Year Roadmap for a Nuclear
Power Programme in Kenya

Provides a road map to guide the development of
national nuclear lnfrastructure

t8. Sessional Paper No.l of 2005;
Policy Framework for Education,
Training and Research

Policy Papers related to education, research and

development;



s/No. LtrGISLATION/POLICY/IRAMEW
ORK

RELEVANCE TO NzPEA

The Technical, Industrial,
Vocational and Entrepreneurship
Strategr,2008.
Sessional Paper No- of 2012; A
Policy Framework for Science,
Technology and Innovation in
Kenya, -'

19. Nuclear International Treaties and
Conventions

Commitment of the country to intemational
standards on nuclear safety, security and
safeguards.

lt. Summary of NaPEA's Mandetes and Functions

Table 2: 19 ture issues

a. Nuclear Power Prggramme Infrastructure Development.
Kenya has been a Member state of the International Atomic Energy Agenby (IAEA) since 1965.
This is the United Nation's specialized agency responsible for piomotion or rur., secure and
peaceful use of nuclear technologies worldwide. Kenya is implementing its nuclear power
programme based on the IAEA Milestone Approach, which considers development of the 19
nuclear infrastructure issues summarized in table 2:

1 . National pdsition 1 1. Stakeholder involvehent

2. Nuclear safety 12. Site and support facilities

3. Management 1 3. Environmental protection

4. Funding and financing 14. Emergency planning

5. Legal framework 15. Nuclear Security

6. Safeguards 16. Nuclear fuel cycle

7. Regulatory framework 17. Radioactive waste management

8. Radiationprotection I 8. Industrial.involvement

9. Human resources development 19. Nuclear procurement

10. Electric grid

l(l', ( rr r xrlr l-e r , t alrl r.t r {rr,t };'.t'tl:ii}! 7r).7.?r Pl}{r trit',.t!
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b. Nuclear Research and Development
In the implementation of its Research and DeVelopment (R&D) function, NIPEA is developing

the requiiite infrastructure for sustainable nuclear R&D. Key among these is the implementation

of the Kenya Nuclear Research Reactor (KNRR) project. Researcll leactors (RRs) provide an

avenue to increase R&D programmes to enhance Kenya's capability to implement the nuclear

power programme successfully and increase the abitity/capacity for national and industrial

iarticipation. The implementation of the KNRR project will play a key role in the realization of
ihe objectives of the kenya Vision 2030 and the Bottom-Up Economic Transformation Agenda

through its utilization in health, agriculture, industry and research.

c. Enerry Research & Devclopment and Capacity Building

Section 9.3 ofthe National Energy Policy 2018 recognizes that Research and Development (R&D)

as well as human resource capacity development enhancement are key to the development of the

energy sector. The Policy further hightighted the nqed to have a distinct Institute of Energy

Research to streamline and provide a coordinated approach to energy research, development and

capacity btiilding. At the time of enactment of the Act, the Govemment in an effort to manage the

*ige Uitt, resolved against creation of a separate entity to implement the functions and instead

confened the same to NLPEA as an additional mandate.

Capacity buitding in the Energy and Petroleum sectors in the country has mainly been undeftaken

in a segregated manner by the various institutibns in the energy and petroleum sectors. This lack

ofa coordinated approach has resulted in significant inadequacies in the implementation ofenergy

research NaPEA's new mandate incorporates the critical role of coordinating effective

implementation of energy research, development and capacity building in the energy and

peioleum sectors in Kenya towards enhancing prioritization of critical thematic areas, optimal

mobilization and utilization of adequate resourcbs,and minimizing and'eventually eliminating

overlaps, duplication and ineffrciencies in energy R&D qnd capacity building.

It is however expected that as NuPEA plays the coordination role, other stakeholder institutions

are expected to continue with respective and allocated R&D and capacity building functions.

d. National Liaison Office
In addition to the aforementioned functions, the Agency hosts Kenya's National Liaison Office
(NLO) for the International Atomic Energy Agency (IAEA). This is the office appointed by the

dou"in .nt of Kenya as the principat interface between the counEy and the United Nations

international organization charged with oversight of peacefr4 uses ofnucleal energy in the world.

The NLO offici is charged with managing, coordinating and implementing IAEA projects and

programmes in all fields of peacefut uses of nuclear science and technology in Kenya'

To align with intemational best practices for implementing the nuclear power programme,

indepeident institutions are established to coordinale the various activities. NuPEA has played this

role and the country has made significant steps in all areas of nuclear development. In addition,

effrcient operation;lization of a coordinated approach to capacity building, research and

development as envisioned in the Energy Act 2019 and the National Energy Policy, will be

achieved by its implementation through an autonomous Govemment agency. In view of the

aforementioned ald the commencement of the (enya Nuclear Research Reactor (KNRR)

Programme, the independence ofNuPEA should bo safeguarded to achieve the enormous benefits



of application ofnublear science hnd tectindlogy in the country as well as a coordinated approach
in capacity building, research and development in the energy and petroleum sectors.

e. Linkages with the Ministry of Enerry

In execution of its mandate, NnPEA receives advise, counsel, support, oversight and facilitation
from the Ministry of Energy. These include:

i. Oversight ofactivities and programs undertaken by NuPEA
ii. Coordination of the Agency's performance management
iii. Policy guidance in development of regulatory and legislative framework related to the

nuclear power programmd
iv. Facilitate the process ofascension to intemational tieaties and conventions relevant to the

nuclear power programme throdgh coordination with the Executive and Parliament.
v. Authorization and coordination in the development of Memorandum of Understanding in

areas related to NaPEA's mandate.
vi. Facilitation for budgetary allocation in coordination with National Assembly and the

National Treasury
vii. Coordinating inter-governmental issues relating to NaPEA with other players in the energy

sector as well as other ministries, departments and agencies of the National and County
Governmen(s.

Appointment of the Board of Directors and oversight of their functions and
activities.

vlll

3. gnrnr oF NupEA MANDATEs AND FUNCTIoNS

(D Nuclear Power Programme Development

A nuclear power programme (or buitding a nuclear power plant) involves issues associated with
nuclear material, ionizing radiation and the related challenges and is a major undertaking requiring
careful planning, preparation and investment in sustainable infrastSqpture. Nuclear power
infrastructure includes the institutions and organizations to provide legislation and regulations
under which industry develops technolbgy, provides facilities and uses education and science to
train staff to enable society to be confident that the nuclear industry can operate safely, securely
and economically. It also provides the legal, regulatory, technological, human and industrial
support to ensure that the nuclear material is used exclusively for peaceful purposes and in a safe
and secure manner.

Implementation ofa nuclear power program involves several complex and interrelated activities
with tong duration. The IAEA's Mil6stone Approachl defines the activities needed to prepare the
infrastructure for nuclear power, and are'implemented in three phases: The duration ofeach phase
is contingent on the degree of commitment and resources dedicated to the nuclear programme in
the country. The infrastructure provides the processes and capabitities to enable the project
activities and the subsequent operation of the nuclear power plant to be implemented safely,
securely and sustainably. These three phases are:

1 Milestones in the Development ofa National Infrastructure for Nuclear power (No. NG-G-3.1 (Rev.l))



l. Phase I : Considerations before a decision to launch a nuclear power programme is taken;

2. Phase 2: Preparatory work for the contracting and construction ofa nuclear power plant

after a policy decision has been taken; and

3. Phase 3: Activities to implement the first nuclbar power plant.

The completion of each phase is marked by a specific mi[estone at which the progress of the

development effort can be assessed and a decision can be made to move on to the next phase.

These milestones, denoted upon implementation of the requirements at each phase of nuclear

development are:

1 Milestone l: Ready to make a knowledgeable commitment to a nuclear power plogfamme;

2 Milestone 2: Ready to invite bids/negotiate a contract for the first nuclear power plant;

3 Milestone 3: Ready to commission and operate the first nuclear power plant.
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Once a decision to pursue nuclear power as a4 option in the energy generation mix is taken, a

Nuclear Energy Implementing Organization (NEPIO) is formed as an independent organization to

coordinate all the required activities in the initial stages. The role ofthe NEPIO is implementation,

in regard to development ofrelevant nuclear infrastructure in the country'

Phase I is basically a planning phase. In this Phase, the NEPIO performs necessary research,

studies, and makes policy recommendations on decisions to launch nuclear power programs. lt
coordinates nuclear power infrastructure development across Government, industry, future NPP

Owner/Operator, Regulatory BOdy, etc. The NEPIO prepares policy and 
- 
strategy

recommendations io the decision-makers in Govemmeir\ with respect to each of the 19

infrastructure issues identified in the IAEA's Milestones Approach' The NEPIO studies the 19

infrastructure issues and understands i[rplications and possible resolutions and produces a
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comprehensive report clearly laying out the commitments and processes necessary, enabling a
knowledgeable commitment of the Govemment to prepare for a decision, (Milestone I ). Typical
schedule for the NEPIO report prepamtion: 1-3 years

l:igure 2. Phuse I NEI'10 llittt'11,,11 plul'.s u trtot rlinurion role utros.s stuke httklars in tha l.lnttgl.,
Strutca,

In Phase 2, the NEPIO tums the approved strategies into firm action plans for each infrastructure
issue and assigns responsibility to institutionaf organizations which will become a permanent part
of the overall infrastructure prograrn. The NEPIO will:

l. Play the crucial role to coordinate the development of the national nuclear power
infrastructure;

2. Remain the leader for some policy issues, but most issues will become the responsibility
of permanent organizations;

3. Monitor progress, oversee and coordinate among the various implementing organizations
(Regulatory Body, NPP Owner/Operator, etc.) for development of national infrastructure;

4. Arrange for self-evaluation ofthe infrastructure status and establish corrective action;
5. Ensure continued Govemment support and funding during Phase 2 as it is vital to the

success of the programme.

In Phase 3, the activities for the first NPP implementation are mainly'in the cbntracting and
construction. At this stage, the majority of the NEPIO responsibilities are already transfened to
responsible organizations (state or private entities). Howpver, Govemment commitment continues
in this phase and remains significant. It is assumed that the duties of the NEPIO will be
incorporated into the appropriate Governmental agency, which wilI act as the guiding organization
for the country's nuclear power program. The NEPIO may assume an oversight role to assure that



the program objectives are being met and that the "Knowledge" has been trairsferred to the right

entiiies. The NEPIO also ensurei that coordination mechanisms are established as appropriate to

ensure coordination at the national level between safety-security safeguards (3 S) and other

functions (nuclear fuel cycle, etc.).

The Energy Act, 201 9 mandates N PEA to be the nuclear energy programme implementing

organization (NEPIO) in tine with the intemational best practice for civil nuclear power

de-velopment. Other critical entities are an independent nuclear regulatory body (established by

Kenya Nuclear Regulatory Act (20i9) and an owner operator organization (NuPEA is also

mandated by the Energy Act 2019 to identify a potential owner/operator organization). NzPEA

has successiully coordinated the implementation of all activities for phase I and attained milestone

I of nuclear power development.

The road5nap to guide the implementation process ofthe nuclear power program for the country is

illustrated in figure 3.

. ni ihr.tr\
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(iD Kenya Nuclear Research Reactor Project

The Government of Kenya recognizes the important role that Research & Development (R&D)

portends for the country'i nuclear power programme. In the implementation of its R&D function,

irluPEA is developing the requisitJ infrastructure for sustainable nuclear R&D. Key among these

is the implementation of the Kenya Nuclear Research Reactor (KNRR) project. The p-roject is

being implemented by a multidisciplinary and mqltisectoml TWG tha( was formed from the

stak;hold;r institutions, and provided technical input in undertaking the feasibility study. NUPEA

plays the role ofcoordinating and facilitating the study.



Research reactors are nuclear reactors that serve primarily as a neutron source for research and
various applications, including education and training. Nuclear research reactors, unlike nuclear
power plants, are designed and utilized.for non-power generation applications in the fietds of
education and training, industry, health, agriculture amongst others. Despite Kenya having no
research reactor facility, products and services ofRRs are widely utilized locally in various fields.
These products and services are imported from various countries with advanced RR and related
programs. Local ownership and operation ofa RR is envisaged to improve timely access to and
ensure affordability of RR products and services in Kenya.

Research reactors offer a diverse range ofapplications, such as neutron beam research for material
studies and non-destructive examination, Neutron Activation Analysis (NAA) to measure minute
quantities of an element, radioisotope production for medicaI and industrial use, neutron inadiation
for materials testing for fission and fusion reactors, neutron transmutation doping ofsilicon, among
others. Another important area where research reactors have a large contribution is education and
training in all nuclear technology areas f,or operators, maintenance and operational staffof nuclear
facilities, radiation protection personnel, regulatory personnel, students, researchers as well as
public information.

The Govemment, through the Konza Technopolis Development Authority (KOTDA), has
allocated 65 acres of land for the project implementation. The Feasibility study has been finalized
and will undergo an acquisition of national approval and budget plan before construction of the
project commences. The nuclear RR,is expectpd to be commissioned in 2030.

In the implementatibn of the RR froject, Kefiya is guided by the IAEA's Milestone Approach. The
Milestone Approach represents a sequential three phase development of l9 infrastructure issues
and the completion of work at each phase forms the basis of evaluation and decision making on
whether to proceed to the next phase. NaPEA has carried out a preliminary self-evaluation of
KNRR project against the phase one requirements in the milestone approach and plans to host a
phase 1 Integrated Nuclear Infrastructure Review for Research Reactors (INIR-RR) Mission from
1 lth to lgth December 2023. The INIR-RR is a hotistic review mission by the IAEA to assess the
status ofnational infrastructure for RR projects. The self-evaluation report witt be used as a basis
for Phase I INIR-RR Mission. 3
The three project phases of (evelopment and their corresponding milestones are shown
schematically in Figure 4.
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(iii) Energy and Pe troleum Research & Dcvelopment and Capacity Building

NuPEA is mandated to coordinate the implementation of research and development, and capacity

building for the energy and petroleum sectors necessitates building of capacity for all forms of
energy (current and future).

Efficient implementation of additional mandates wilt be achieved through the following;

a. Promotion of local, regional and intemational'participation in research activities

b. Development of a roadmap for national rbsearoh and human resource development to

assess the status of research in key energy technologies;
c. Promotion of local production ofenergy technologies;
d. Enhanced research linkages between industry and academia in energy matters

e. Promotion of energy research and technology innovation;
f. Improved collection and dissemination of information in connection with research,

development and innovation in the energy sector.

The importance of coortlinaled approach to Energlt R&D and Capacity Building

In Kenya, energy capacity building and R&D has mainly been undertaken in a segregated manner

by the various institutions in the energy and petroleum sectors. The lack ofa coordinated approach

in energy R&D and capacity building has resulted in inadequate research, development and

deployment in the energy sector research; [ow funding for research and development; overlaps and



ine{ficiencies in allocation and utilization of resources; inadequate promotion of local content
development in the energy sector; and weak linkages between the energy sector institurions,
industry and academia.

NnPEA's new mandate incorporates the critical role of coordinating effective implementation of
energy research, development and capacity building in the energy and peirdleum sectors in Kenya
towards enhancing prioritization ofcritical thematic areas, optimal mobilization and utitization of
adequate resources and minimizing and eventually eliminating overlaps, duplication and
inefficiencies in energy R&D and capacity building.

The effective implementation of the coordination role, requires acquisition of specialized
competences in all forms of current and future energy sources. In order to successfully estabtish
competencies for effective management of the new role, the terms and conditions should behold
competitiveness in nature and terms of service. The research reactor projects is envisioned to
provide numerous \enefits for Kenya. lt,wilt provide an avenue to inorease R&D prograinmes to
enhance Kenya's capability to implement the nuclear power programme successfully and increase
the ability/capacity for national and industrial participation. The implementation of the KNRR
project will play a key role in the realization of the objectives of the Kenya Vision 2030 and
Bottom-Up Economic Transformation Agenda through its utilization in health, agriculture,
industry and research.

4. NupBa acHIEvBMENTs IN THB IMPLEMENTATIoN oF THE
MANDATE

For the past ten years, since inception, Nr.rPEA has undertaken activities.in the development ofthe
19 major infrastructure issues for the nuclear power programme for Kenya. The major
achievements that have. been recorded through NuPEA as a Semi-Autonomous State Agency are
as follows:

3.1 Kenya Nuclear Power Programme

NzPEA has undertaken significant steps towards the introduction of the first NPP(s) in Kenya. In
201 3 a pre-feasibility study for the nuclear power programme was conducted to evaluate the status
ofthe 19 infrastructure issues and idbntifo, possible gaps. The pre-feasibility study report was the
anchor document adopted towards a technical decision for the country'to proceed with the nuclear
power program. Upon completion ofthe prefeasibility study, a 1s-year strategic plan to serve as a
roadmap to guide in the development ofthe infrastructure issues and address the gaps identified in
the pre-feasibility study report.

3.1.1. Comprehensive International , Expert Review of Kenya Nuclear Power
Programme

NuPEA undertook development of the 19 infrastructure issues necessary for successful
implementation of the nuclear power programme based on intemational best practices. The
progress ofthese infrastructure for completion ofphase I for the nucleqr. power programme were
evaluated by an IAEA integrated nuclear infrastructure Review Mission. The independent
intemational expert review outcome ihdicated that significant progress has been made on the
development of most infrastructures thus enabling the country to be recognized as a Phase II



country after successful attainment of Milestone I ofnuclear power programme development. The

foltowing comments weie made, by the IAEA e{pert review tearn, on thb considerable progress

made by Kenya in its nuclear power programme:

1. Kenya enacted a national nuclear law and created a Regulatory Body with clear

responsibilities for Nuclear Safety, Security and Safeguards;
2. The Government assessed its legal framework and identified other laws needing review;
3. Kenya also developed a number of policies and strategies to enable the Government to

make an informed decision on the introduction of nuclear power;
4. Coordination between the main stakeholders was enhanced through the establishment of

various Technical Working Groups with members d4awn from the relevant institutions;

5. Kenya finalized the site selection activities, identifying one preferred and one alternative

site.

In addition, the expert commended the fotlowing good practices showcased by Kenya in the

implementation of its programme:

l. Kenya prepared a comprehensive pre-feasibility study report, with strong national
involvement, which considered atl l9 infrastructure issues and provided clear

recommendations for further action. This will assist the country in making a knowledgeable

decision about the introduction of nuclear power.

2. Kenya has identified the activities that need io be funded for the development ofits nuclear
power infrastructure, which will altow the country to make an early evaluation of the cost

of the required infrastructure.

3. Kenya has recognized the importance of capacity building in making a notable investment
in the development of its human resources across a number of competence areas relevant

for nuclear power. This has contributed to the quality ofthe activities undertaken in Phase

I and will facilitate the implementation of PhaSe 2.

4. Kenya undertook early public opinion polling to idbhtifu the main interests and concerns

of stakeholders regarding nuclear power. This was used to guide the development of a
comprehensive communications strategy, including activities, messages and prefened

media.

3.1.2. Nuclear power plant Site selcction

The Energy Act established NzPEA to spearhead the development of nr.l"u. energy for the

purpose of production of reliable and affordable electricity for sustainable industrial development

for economic growth. Consequentty, NuPEA is charged with the mandate ofconducting outreach
programs, stakeholder awueness creation and engagement, identification of sites for nuclear

power plants and capacity building.

Site Studies in Kenya officially commenced in 2012 upon the establishment of the Kenya Nuclear
Electricity Board (KNEB), the forerunner of NaPEA. The studies were undertaken to support the

Pre-Feasibility Study for Kenya's NPP program. KNEB established a Technical Working Group
(TWG) consisting of a team of the former Kenya Nuclear Electricity Board (KNEB) staff and



r€presentatives from key stakeholder institutions, which adopted the criteria and best practices in
NPP Siting from established nuclear states. In February 2016, a national Site Selection Team (SST)
composed ofexperts from NzPEA and relevant government institutions was constituted to finalize
the site selection process in Kenya. The SST developed the "Criteriafor Siting of Nuclear Power
Plants in Kenya". document based oh the IAEA Safety Guide No. SSG-35, to guide the siting of
nuclear power plants in Kenya. f,he tearn undertook siting activities according to the roadmap
shown.

Figurc 6: Nuclcu' l)ov,ar Plutt Siling lloadnrup

The Site Selection Team (SST) identified the best and the altemative sites in the coastal region
following a site selection process that took place from 2014 to 2020 making it a priority area for
Kenya's nuclear power programme. The team conducted the site selection activities in accordance
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with the guidelines of the International Atomic Energy Agency (IAEA) stipulated in SSG-35,

Criteria for Site Selection of Nuclear Facitities. The IAEA has since conducted two Site and

External Events Design (SEED) Missions to evaluate whether the process conducted by the SST

was in accordance with tlie IAEA. These two expert missions generated a number of
recommendations which were taken into consideration in the latest site selection reports. Some of
the recommendations include conducting ofgeotechnical programs at the best and alternative site,

setting up a meteorological tower to collect meteorological data, emergency planning at the site

and improvement of the Terms of Reference for Site Charhcterization in accordance with the IAEA
SSR-l guideline, Site evaluation for nuclear facilities.

3.1.3 Establishment of Coast Regional Office in Mombasa

The Agency has established and operationalized a regional office in Mombasa to coordinate the

next steps of site assessment which include site characterization (conduct of geotechnical,

meteorological and geophysical studies), and establish a center for communicating matters

regarding nuclear power. This is in accordance with the guidelines of the IAEA and best practice

amongst alI countries that utilize nuclear power. This is also in Iine with the nuclear power program
progression from policy to operational levels that require a dedicated institution to oversee the

process of characterization and upgrade ofthe site to ascertain and improve its suitability.

3.1.4 Capacity Building for the Nuclear Power Programme

The independence of NuPEA has enabled it to enter into agreements and collaboration with
leading local and international institutions to provide short term and long-term training on nuclear
power programme human resource developmenl. The engagement and collaboration have led to

the training of over 600 Kenyans on nuclear related courses and attainment. of over 66 trained

Kenyans specializations in nuclear power plants engineering, nuclear and reactor physics, energy

economics and policy. This was done in collaboration with the Intemational Atomic Energy

Agency (IAEA) and Govemments of the United States of America, Republic of Korea, China,

Russia, Slovakia among others.

3.1.5. Public Communication, Information, Education and Stakcholder Engagemcnt.

Engagement ofthe public in raajor projects undertaken in Kenya is a requirement for the success

of such projects. NzPEA has undertaken various stakeholder forums and outreach activities
targeting counties, local universities and schools. A consumer dialogue webinar was held in
partnership with the Consumer Federation of Kenya (CoFEK) drawing participants from various

counties in Kenya. A campaign in the broadcast media - ttuee television stations and seven radio

stations - was con(ucted for awareness creation on NuPEA's mandate and nuclear energy. The

2019 Africa Nuclear Business Platform (an intemational conference that brought together a diverse

range of participants including key stakeholders across the nuclear supply chain including the

African NPP stakeholders, government, regulators, Nuclear Steam Supply System (NSSS)

vendors, construction companies, technology companies, supply chain companies, law firms, and

financial firms) was hetd in October 2019 in Nairobi, Kenya to provide a platform for knowledge
exchange and bench-marking on nuclear energy development.



3.1.6 Regulatory and Legislative Framework

NaPEA led the process for the enactment of the Nuclear Regulatory Act 2019 by the Kenyan
Parliament in fulfilment of the mandate as stated in the Energy Act 2019 Art. 56 Sub art. 2(a).
NaPEA has oflicially proposed a list of urgent regulations to KNRA and developed national
nuclear policy for: nuclear security and physical protection, radioactive waste management;
nuclear fuel cycle; and the natibnal nuclear energy policy which is at an advanced stage of
development.

3.1.7 Strategic Environmental Social Assessment

Strategic Environmental and Social Assessment (SESA) a key means ofintegrating environmental
and social considerations into policies, plans and programs, and with regards to Environmental
protection, NaPEA has demonstrated its commitment to promoting the use of SESA as a tool for
sustainable development. Under regulation {2(1) and (3) of Environmental Management and
Coordination Act of 1999 (Rev. 2015) requires the lead agencies in consultation with the National
Environment Manalement Authcirity (NEMA) to subjeciall publib Pdlicies, Plans and Programs,
(PPPS) to SESA.

NUPEA has conducted a Strategic Environmental Social Assessment (SESA) Study. The Report
was subjected tb'intemal and Extemal review by relevant stakeholders and submitted to NEMA.
Upon receipt, NEMA together with the Agency sribmitted the SESA report to the stakeholders and
the public to submit comments. With the approval of NEMA, the agency has held regional
workshops in Nyanza, Westem and Coastal regions to validate the SESA report.

Table 3 highlights the summary of progress made in the development of the nuclear power
programme infrastructure issues id Kenya.

Table 3: Summary ofProgress Made ii the implementation of the Nuclear Infrastructure issues

I . National Position i. Nuclear power safety, security and non-proliferation needs have been
recognized and plans to ratifr several conventions initiated.

ii. A Cabinet 4emoran{um on accession to nuclear safety conventions was
prepared and key nuclear security conventions have been ratified.

' iii. Developinent and aidoption of the Nationdl Energy Poticy that formally
introduces nuclear into the national energy mix.

iv. Establishment ofNaPEA through the Energy Act,2019.



2. Security and
Physical
Protection

i. Inctusion ofNuclear Security in the Nuclear Regulatory Act of 2019' Part XIV
has provisions for threat assessment, responsibility for physical protection,

intemational cooperation and assistance, protection ofconfidential information
and offences relating to nuclear facilities.

ii. Coordinated the ratification to the Amendment to Convention on the Physical

Protection of Nuclear Material (20 16).

iii. Coordinated the review of thd Draft Security of Nuclear Material and

., Associated Facilities Regulations 2021.

iv. Organised multiple trainings ofstaiteholders with responsibility for nuclear

security in: nuclear security culture, threat assessment, insider threat

mitigation and development ofnuclear security regulatory infrastructure. Over

30 participants from security agencies, regulatory body, and NuPEA have

been trained.

Initiation of the ratification process for four nuclear shfety conventions

ii. Development of the leadership and management framework for safety

iii. Developed the Nuclear Safety Policy and Strategy'

"Built competencies for leaflership and management for the Nuclear Power

Programme.
Implemented a Quality Management System (QMS) and an integrated

management system for the nuclear power programme.
ll.

3. Nuclear Safety

4. Management

5. Funding and
Financing

Undertook the study on costs ofdeveloping the major elements o

infrastructure in order to inform the Govemment of future budgetary

requirements.
Conducted financial modelling to inform the Govemment on potential

financing and ownership options
ll.

I f nuclear

The Govemment has acceded to the integral conventions in the areas o

nuclear security and non-proliferation and enacted nuclear regulatory law

Nuclear energy regulations are under development under the guidance ofll

f

KNRA and lcl ation of NzPEA

6. Legislative
Framework

7. Safeguards iii. Undertook a comparative review of safeguards approaches

iv. Collaborative agreements with intemational organization on safeguards

agreements, such as the US Foundational Infrastructure for Responsible Use

of Small Modular Reactor Technology (FIRST) programme.

v. ,,Developed a plan for enhanoing the'State's system of accounting for and

control of nuclear material

Cotlaborated in the development of The Nuclear Regulatory Act, 2019 which

has introduced measures designed to enhance existing radiation protection

requirements.
Determined additionat hazards resulting from the introduction of the nuclear

lant and recommended how existing radiation protection programmes
|l-

power p

8- Radiation
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., will need to be,enhanced to address nuclear power plant operation, transport,
storage and radioactive waste management.

iii. Developed a radiation Protection framework for nuclear power programmes in
line with the Intemational basic safety standards.

iv. Developed guides for development ofregulations for radiation protection
framework based on the International Atomic Energy Agency Safety Guide
SSG.

10. Electric Grid

11. Human
Resource
Development

9. Regulatory
Framework

i. Collaborated in thedevelopment of the Nucle"ar Regulatory Act 2019 which
established Kenya Nuclear Regulatory Authority as the nuclear regulatory
authority for the nuclear power programme.

ii. Identified resource requirements and competencies necessary for the nuclear
regulatory body

iii. Undertook an intemation?l expert review Mission (lntegrated Regulatory
Review Service) on the regulatory services for Kenya

i. Undertook electrical grid integration study for inclusion ofnuclear energy in
the energy mix. This study provided the possible grid interconnection schemes
for the pteferred and altemate NPP sites.

ii. Undertook an economic analysis for the necessary grid upgrades for
integration of a Nuclear Power Plant to the grid.

iii. Undertook capacity building ori electric grid power systems analysis on PSS/E
software-

i. Developed a Nuclear Power Human Resource Development Concept Model in
Stella Architect to simulate the projected national workforce.

ii. Mapped 22 ilraining and Educational Institutions in the Coast, Nairobi, Rift
and Westem Regions to monitor their trainirlg potentials vis a vis and
readiness to incorporate nuclear specific training programmes in their
curriculums.

iii. Developed a national human resource gap assessment report to show gaps in
workforce numbers and competence in reference to NPP work force
requirements.

iv. Developed a Human Resource Development Guide document, that shows the
current training and educational capacity ofthe country.

v. Conducted capacity building on HRD technical working groups in
collaboration with the IAEA.

12. Stakeholder
Involvement

Developed and implemented a comprehensive Communication Strategy and
public education programme
Undertook public engagement and communication activities



13. Site and
Supporting
Facilities

i. Established a national Site Selection Team (SST) for nuclear installations and

developed the Criteria.fgr siting ofnuclear installations in Kenya based on the

Intemational Atomic Energy Agency (IAEA) Safety Guide SSG-35.

ii. Undertook a geneml survey ofnuclear power plant potential regions in Kenya, and

identified potential sites in each region.
iii. Undeftook screening of potential nuclear power plant sites, ranking of candidate

nuclear plant sites and identified one Prefelred and one Alternate site for Kenya's

'nuclear power plant.
iv. Undertook two IAEA Sitg &'Exterpal Events Design (SEED) Expert Missions on site

survey and site selection for Nuclear Power Plants in Kenya.
v. Undertook an IAEA Advisory Site & External Events Design (SEED) Mission on the

Scope of Site Characterization for nuclear power plants in Kenya.

vi. Developed Terms of Reference (ToRs) an lmplementation Plan for Site

Characterization at the Preferred & Alternate nuclear power plant sites

vii. Established a National [,and Access Committee (LAC) which has commenced land

acquisition at the Preferred nuclear power plant Site, in collaboration witlt the

Ministry of Lands & Physical Plhnning and the National Lands Commission
,, .viii.Established a Coast Regional Office qt,Mombasa City to enable stakeholder

engagement at the nuclear power plant potential Host Counties, and to be a

coordination centre for the Site Characterization work at the Preferred nuclear powet

plant site.
ix. Submitted an application to NEMA for the installation of site monitoring equipment

( l00m meteorological tower and a broad-band seismic monitot ing station) at the

Prefened NPP site iir Kilifi to collect site-specific data to be included in the Bid
lnvitation Specifications (BIS) for the design of the proposed Kenya nuclear power

lant.

14. Environmental
Protection

x. Undertook the Strategic Environmental Assessment (SEA) for the Nuclear
Power Programme.

xi., ,Proposed the amendment ofthe Environmental Management and Coordination
Act, 1999 to include nucle'ar reactors and nuclear power plants as one ofthe
projects requiring Environmental Impact Assessment.

xii. Collaborated with the Intemational Atomic Energy Agency and conducted

capacity building on environmental (and radiological) impact assessment for
NEMA, Kenya Nuclear Regulatory Authority (KNRA), NIPEA and Kenya

Electricity Generating Company.
xiii.Collected and analysed baseline environmental data for nuclear power plan

site selection.
.xiv.NuPEA is in collaboration with K$,f.A and NEMA to develop environmental

impact assessment requirements and procedures specific to nuclear power

plants and related facilities.
xv. Submitted a Comprehensive Project Report (CPR) to National Environmental

Management Authority Q{EMA) for the proposed installation of a l00m
meteorological tower and a broad-band seismic monitoring station at the

Prefemed NPP site in Kilifi County collect site-speci{c data to be used for
environmental baseline monitoring for the Kenya nuclear power plant

PP



15. Emergency
Planning

16. Nuclear Fuel
Cycle

i. Inclusion of E"iJ.g:"n.V Preparedness and Response in the Nuclear Regulatory
Act of2019, Part IX has provisions including the Role of the Regulator,
Emergency preparedness and response plan and trans-boundary nuclear or
radiological emergency.

ii. Evaluated national emergqncy preparedness and response capability for
nuclear and radiologicai emergency through international expert review
mission (IAEA Emergency Preparedness Review Services)

iii. Developed Standard Operating Procedures for nuclear and radiological
emergencies to be annexed in the National Emergency Response Plan
reviewed,in September 2021

iv. Assessed the requirements and resources needed for preparedness and

, response to nuolear power plant emergencies
v. NuPEA in coordination with the relevant National Organizations is ensuring

that adequate arrangements and capabilities are in place prior to
commissioning of the nuclear power plant for an effective response to
resulting emergencies. This is captured in an Action Plan (Revised 202212023)
that addresses any gaps foltowing recommendations from the IAEA
Emergency Preparedness Review Mission.

i. Assessed suitable fuel cycle options for Kenya's Nuclear Power Programme
has been undertaken and Nuclear Fuel Cycle Policy and Strategy have been
developed.

ii. Undertook Reactor Technology Assessment for both Large NPP and Small
Modular Reactors and, developed User Requirements for the technologies

iii. Assessed reactor vendor/developers readiness for the deployment of nuclear
power plant in Kenya

iv. Conducted integration of nuclear and other energy options for Kenya's energy
mix.

v. Conducted an evaluation of Nuclear Energy Syptem Optiqns.
vi. Capacity building on nuclear fuel cycle has been ongoing in collaboration with

,IAEA
vii. Developed a framework approach on economic assessment of NFC
viii.Material balance/flow modelling ongoing
ix. Developed a technical document on fiont-end of the nuclear fuel cycle

17. Radioactive
Waste

i. Developed a nuclear Policy and Strategy for Radioactive Waste Management
ii. Capacity building on, radioactive waste management has been ongoing in

collaboration with IAEA
' iii. Developbd a teihni'ial document on Solutions for The Back-End of the

Nuclear Fue[ Cycle

a



18. Industrial
Involvement

i. Developed the Industriat Involvement Guide Report which highlights the

framework necessary to meet the needs of Industrial Involvement within the

three phases of the Nuclear Power Plant development.
ii. Camied out a national industrial capability survey on various potential supply

categories in various regions of the country.
iii. Developed a localization assessment model to determine the optimum

pafiicipation level of the local industries/suppliers (localization percentage)

iv. Carried out various capacity building initiatives (national workshops, training
courses, and participation in technical meetings) in conjunction with the IAEA

v. Developed a draft industrial involvement policy.
vi. Conducted a risk aSseisment for the national/local supply base involvement in

the nuclear power programme.
vii. Carried out capacity building for the supply chain players ttrough an industry

foluni and various industrial visits on the related nuclear power programme

opportunities.

3.2 Nuclear Research and Development

The Sector Plan for Science, Technology and Innovation (2013-2017) identified the need to

establish a Centre for Nuclear Research for Peaceful Applications as one of its projects. The project

foresees the establishment of a premier nuclear research facility, which will be a multi-disciplinary
research centre with extensive infrastructures for advanced research and development. The core

mandate of the Research Centre will be to sustain peaceful applications of nuclear energy for
power generation, iioiope production in industries, gound*hter resoure management, supplying
medicine for cancer treatment and agricultural applications, among other uses among others.

t

19. Procurement i. Developed a guide report to nuclear procurement for Kenya's Nuc

Programme, that identifies the unique requirements of nuclear procurement

using IAEA guidelines and hightights national laws and regulations that
govem procurement of the power plant.

ii. Developed a manpower needs assessment report that highlights competencies

required to cprry out the procurement function in NEPIO and Owner/Operator

iii. Developed a draft nuclear procurement policy
iv. Carried out various capacity liuilding initiatives in conjunction with National

Treasury and the IAEA.

lear Powe'

20. Nuclear
Knowledge
Management

Developed knowledge management policy.
Developed and established a Nuclear Knowledge repository and librarylt.

2l . Nuclear
Research and
Development

i. Developed a Nuclear Research and Development Policy and Strategy

ii. Undertook feasibility study for Kenya Research reactor projects to be

constructed at Konza Technopolis.
iii. Land acquisition process for the project is ongoing at Konza Technopolis

iv.,Fasttrackedparticipationof,KenyajntheIAEA[ntemetReactorLaboratorr



Further to this, NuPEA has developed a preliminary prospectus for the establishment of the
Nuclear Research Centre of Kenya. KNRR wilt be the heart of the Nuclear Research Centre QrIRC)
which is envisioned to be the centre for education and training as well as technical suppo( for the
nuclear power programme. While KNkR is expected to be operational by the end of 2030, the
NRC is expected to be operationat by the end of2035.The main function ofNRC are proposed to
include the following technical areas:

l. Education and training
2. Radiation science and service
3. Basic research
4. Technical support to NPP
5. Strategic support for goverr[nent' ,

The recommended R&D facilities to be used for performing the functions of NRC include:

I . Nuclear.Training Centre (NTC)
2. KNRR (Kenya Nuclear Research Reactor)
3. Gamma Inadiation Facility
4. Electon Beam Irradiation Facility (EBIF)
5. Trial Breeding Farm and its ancillary facilities
6. Medical Cyclotron (MC)
7. Ion Beam Accelerator Facility (IBAF)
8. Laser Research Facility frii isotope separation (LRF)
9. SSDL (Secondary Standard Doqimetry Lab)
1 0. Radio-Chemistry Laboratory
I l. Buitding for Engineering Support Activities
12. Thermal-Hydraulic Experimental Facility (THEF)
13. Fuel and Material Examination Facility (FMEF)
14. Support Facilities

NaPEA has developed a feasibility stldy repo6 for a 5 MW KNRR project that captures the results
of preliminary studies for establishment of a research reactor including: infrastructure assessment
report, justification' report, preliininary 'itriitegic ptan, financial'and cost benefit analysis, and
preliminary site investigation report. The KNRR is expected to be operational by the end of2030

NaPEA has developed a preliminary prospectus for the establishment of the Nuclear Research
Centre ofKenyh. The NRC is expected to be operational by the end of2035.

The NRC and KNRR projects are planned to be constructed at Konza Technopolis on sixty-one
(61) acres ofland. Land acquisition for the research reactor at Konza is ongoing.

NaPEA Fast tracked participation ofKenya in the IAEA Intemet Reactor Laboratory.

The major activity that has been carried out so far is to conduct the feasibility study to evaluate
key elements essential for sustainable" implementation of a research reactor project in Kenya.
Specifically:

o Identified and quantified stakeholder needs

I



. Developed preliminary functional requirements and technical specifications for a proposed

RR facility in collaboration with KAERI
o Conducted site suwey at Konza Technopolis for the research reactor in collaboration with

KoTDA
r Conducting findhcidl and economic Costlberiefit Arialysis of the iesearch reactor project

in collaboration with KIPPRA ' I

e Assess the national nuclear infrastructure to support the research reactor project in

preparation for an IAEA INIR-RR mission
o Identification of potential/suitable human resource development and project management

requirements/options
r Developed the research reactor project schedule
o Developed risk management framework for thg RR proj ect

Summary.of Comuitments/Obligations for KNRR Project

The success ofthe R&D prograrnme is dependent upon government and stakeholder commitment

as welI as alignment to internal policies, strategies, capacities, environmental conditions and needs

of the country. The KNRR project requires commitments from the national govemment and other

stakeholders to ensure provision offinancial, technical and human resources to support all phases

of the project. The foltowing collaborations arid partnerships have been established towards this

end;

o NzPEA has partnered with the Kenya Institute for Public Policy Research and Analysis
(KIPPRA) in carrying out financial and economic cost benefit analysis for the research

reactor project which aims at assessing.,thg viability of the prqject and developing a

business plan.
o The govimment of Kenya has commbnced discussions with the government of the

Republic of Korea on viable financing options for the KNRR project. The first meeting

was held on 20th January, 2020 between National Treasury and Korea Eximbank and

further discussions are anticipated.
o NUPEA has established a partnership with Korea Intemational Cooperation Agency

(KOTCA)
o NuPEA has entered into collaboration with Koif,DA on siting of a 5MWth research reactor

at Konza Technopolis. Preliminary Research Reactor siting studies have been conducted

by NzPEA'i site selection team and 61 acres of tatd at Konza Technopolis reserved for

the project, with full allocation expected upon finalization of application and approval

processes.
e NaPEA Partnered with the Korea Atomic Energy Research Institute (KAERI) in

conducting the feasibility study throug\ an MoU on technical cooperation in Research and

Development in Nuclear Energy. Thb cooperation involves capacity building and joint

studies on the research reactor project.
r NaPEA is participating in ttre IAEA regional Technical Cooperation Project

(RAF2021001) with the IAEA to Support Embarking Countries in Establishing National

Infrastructure for Research Reactors. The project is aimed at enhancing human. technical

and institutional bafacity for the research ieaitor pro'gramme.
r Kenya is participating in the IAEA Intemet Reactor Laboratory programme which is hosted

by Kenyatta University.

r I



3.2.1 Internet Reactor Laboratory Project in Kenya

The IAEA Intemet Reactor Laboratory (lRL) is an e-leaming tool and platform for training young
scientists and engi eers on reacior pniiic'd. The IRL is a platform that provides access to a

distance-learning laboratory in an existing research reactor facility. The tool enables live
immersion into reactor technology and operation in a remote location by linking a host reactor
with university, classrooms in other countries. The project is not a replacement for hands-on
training but a cost-effective way to provide students with concrete practical experience. Students

can participate in real time in the reactor expeiiment, interact with the operating team and collect
real-time data. This can be analyzed instantaneously or offJine.

The progress made so far in the project are as follows:

a

a

a

a

On lstMarch 2018, an agreement was signed in Vienna, Austria, wlich will enable students
from Africa to get online access to the facilities of a research reactor in Morocco for the
purpose ofnuclear education an[ training. Morocco's National Centre for Nuclear Energy,
Science and Technology (CNESTEN) will make its MA-RI TNGA research reactor
available to students of nuclear engineering and nuclear physics in Kenya, Tanzania,
Tunisia and South Africa.
On 9th September,2Olg Kenyatta University signed an agreement with the IAEA at the
IAEA headquarters in Vienna, Austria during the General Conference 2019. The
Agreement is for offrcial commencemgnt of the IRL project at the University.
From 22nd to 26rh November 2021r'the IAEA held an Orientation Workshop to Launch the
IRL with a i.Iew Host toi africd in"nabat, Morocco. The purpose of the workshop is to
bring together participants from host and guest institutions of the IttL that offer access to
experiments as part of academic courses to share information on existing academic
programmes, and share experiences and lessons learned with regard to integrating these
experiments; and to train the participants in the technical, pedagogical and logistic aspects
of the transmission of experiments from ihe host reactor.
Since January 2022, Kenyan students receive real time signals of the reactor experiment,
interact with the operating team in Morocco and collect real-time data which can be
analyzed instantaneously or off-line.

5. IMPORTANCE OF NUPTI AS A SEMI-AUTONOMOUS GOVERNMENT
AGBNCY

5.1.Kenya's Leading Role in Africa Nuclear Development Agenda.

Any country embarking on the deployment of a Nuclear Power Plant is required to establish a

Nuclear Energy Program ImplementdLtion Orginization (NEPIO) to coordinate all activities related
to the 19 nuclear irlfrastructure issues. As illustrated in fig 7. the mtjst advanced nuclear power
programmes in Africa are those with stand-alone agencies leading the development. Kenya's
nuclear power programme is rated fifth out offifteen African countries in the nuclear development
race, based on the progress in development under the IAEA milestone approach model.

a
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Figure 7. Afiicct Nuclear Development Ruca (Nor.202l)

The Kenya nuclear power project has been in existence since 2010. Being a first ofa kind (FOAK)
project in Kenya, it necessitated the formation ofa special purpose vehicle to drive it. The nuclear
setor is akin to the aviation industry with regards to the safety requirements. Nuclear power has

a low probability-high consequence risk profile that requires a dedicated team to focus on efficient
implementation of the nuclear programme; -

NuPEA has advanced in developing the nuclear program in Kenya. The Agency has since carried
pre-feasibility and feasibility studies; extensive nuclear cipacity building (still ongoing) in which
the staff of energy sector entities and nuclear sectors in the country have been trained in nuclear
engineering and energy policy. A human resourcb ddvelopment strategy has been developed, the
proposed nuclear power plant site identified and id in the final stages of site tand acquisition. A
regional office has been established to engage the relevant stakeholders in potential nuclear power
plant host counties and to aid in conducting the preliminary and detailed site characterization
studies in the region.
Significant strides have been made in building a nuclear-dedicated human capacity which has ably
and diligently progressed the progra$ with the IAEAs guidance. Abolishment of the Agency
would significantly slow down the momentum of the programme.

5.2. Role.of NaPEA as the National Liaison O$ice

Kenya has been a member of the Intemational Atomic Energy Agency (IAEA) since 1965 and has

bene,frted tremendously from technical cooperation programmes. Every member state of the IAEA
is required to establish a National Liaison Offrce (NLO). NuPEA is the country's NLO, the office

I



charged with the duty of managing, coordinating and implementing IAEA sponsored projects and
programmes in all fields of peaceful uses ofnuclear science and technology in Kenya.

In executing the nuclear power programme, NLO plays a pivotal role in ensuring optimal
performance of the IAEA techniial cooperation programme towards implementation of three of
the five sectors that form the core pillars pfthe Bottom-Up Economic Transformation Agenda (BETA).
Additionally, other sector! ofthe economy benefit from NzPEA's efficient coordination ofnuclear energ5z
applications in the country;

a) In Human Health, NaPEA has supported the building of infrastructure and capacity
building for cancer diagnosis and treatment through establishment ofcancer centers in four
national refenal hospitals

b) In agriculture, NuPEA has facilitated research into production of varieties of seeds that can
withstand drought and diseades and ploduce high yietds. Additionally, improved animal
forage has been produced^to enhanco production of beef and rriilk;

c) The Micro, Small and Medium Enterprise (MSME) economy will be positively impacted
by implementation of the nuclear power plant project through the numerous opportunities
that will be provided for both large and MSMEs that will possess capabilities that meet
nuclear iequirements to supply the required goods and services. Local suppliers including
engineering companies; manufacturing companies; civil construction and system assembly
companies; services; and operation and maintenance companies will be involved during
the construction and commissioning of the nuclear power plant and the plant operation
phase.

d) In manufacturing, NuPEA has facilitated the establishment of a second dosimetry
laboratory at the Kenya Bfureau ofStandards (KEBS) and calibration improvement to meet
intemational standards in industry.

e) Water Resource Management has also been improved through introduction of nuclear
techniques in mapping of water resources to improve water management in the country.
AII these projects are geared towards achieving national development objectives through
peaceful application of nuclear technology.

f1 NuPEA is coordinating the development of the Kenya Nuclear Research Reactor (KNRR)
project in Konza Technopolis. The project is envisaged to accelerate economic
development and improve Quality of life through the application of nuclear energy
technology in scientific research,, industry and healthcare. as' outlined under BETA. The
KNRR has wide applications in education and training, health, industry, energy, and
research. The main utilizations envisaged include: enhancing national research and
development capabilities and intergovemmental collaborations; improving and
encouraling industrial competitiveness; enhancing material s[ucture study for various
applications; production of radioisotopes for medical and industrial applications;
improving calibration and testing services for industrial and medical instruments; and
education and training of students and staff of various institutions.

5.3.Role of NaPEA ifi Implementation of the Vision 2030 . ,

NuPEA, being the Nuclear Energy P'iogramme Implementing Organization (rlEPIO), has an
important role to play in attainment of Vision 2030 aspirations by enhancing access to clean,

a



affordable, reliable and ef'ficient energy in the country. Within the Vision 2030, energy is
recognized as a key enabler to the implementatlon,of the,flagship projects which will lead to
incrdased power demand. NrlPEA is also expected to play a critical role in accelerating economic

development by raising productivity and efficiency levels across the three pillars tluough
coordination of research and development (R&D) and capacity buitding activities/ initiatives in
the energy and petroleum sectors.

Kenya's Nuclear Power program has been on a positive trajectory due to strong govemment

support as a semi-autonomous nuclear implementing agency. The Agency is working in

collaboration with all national and intemational stakeholders to ensure full irnplementation ofthe
program sqfely and,qqcurely. Nuclear is playing a crucial role in the rehlization ofKenya's vision

2030.
NaPEA is implementing two Vision 2030 Programmes, namely;

a) Nuclear power programme - first nuclear power plant to be commissioned in 2034

b) Research Reactor Programme - first nuclear research facility to be commissioned
in 2030

5.4.Role of NzPEA in Coordinating and Implementing Kenya's International
Obligations

a. Under IAEA Attspices
Kenya, as a member state of the Intemational Atorhic EBergy Agency, is expected to perform its
international obligation for the nuclear power programme. NuPEA, as a semi-autonomous agency

is crucial in meeting these obligations, which include:
(a) Ensuring the establishment of infrastructure for safe and secure utilization of nuclear

energy in Kenya" subjecting all its peaceful nuclear activities/projects to safeguards and

establishing a comprehensive legal framework for the safe and secure application of
nuclear technology in Kenya;

(b) The implementation of the IAEA/Kenya Co'bperation Framework Agreement/Country
Project Framework (CPF) 2017 to 2022 (signed op 31't May 2017) for development of
peaceful uses of Nuclear Energy in food and agriculture; human health; water resources

management; agro-environmental management; industrial applications; sustainable energy

development; human capacity building in nuclear science and technology; and,

strengthening national radiation safety and nuclear security.
(c) Development ofan adequate policy, legal and regulatory framework for peaceful uses of

nuclear technology in a manner that protects people, property and the environment
(d) Implementation of the Nuclear Regulatory Act No. 29 of 2019 (NRA), the Kenya Nuclear

Regulatory Authority (KNRA) has entered into an MoU with NuPEA to jointly review and

harmonize all national Laws relevant to the Nucleaf Power Programme as well as to

. develop regulatigns,to operationalize the Ns.A as required by section 98.

In addition, NuPEA as a semi-autonomous age;cy has flcilitated intemational collaboration and

agreements with various international entities for the ongoing nuclear power programme and thus

Kenya has some intemational obligations that need to be maintained to effectively implement the

nuclear power programme. Among these are the following engagements.

I



b, NuPEA collaboratidn with IJSA Foundational Infrastructurefor Responsible
use of Small Medium Reactor Technologlt (SMR) (FIRSD progrumme

This collaboration commenced in 2019 with interaction between NrlPEA and the FIRST team led
by the U.S. Department of State for collaboration in developing areas of: nuclear security,
safeguards; nuclear career professional development; workforce plaruring; tegal and regulatory
policy development for SMRs, buil{ing, fin4ncing and operation of SMR. In implementing the
FIRST program, NaPEA established a multi-institutional team to be taken through, by the US
expert, the various'fields of peaceful hlplication of nuclear energy with focuion it" Sft4n
technology. Further the objective ofthe program is to develop and maintain Kenya's infrastructure
and human capacity for the responsible use ofnuclear energy and technology, focusing on human
capital and workforce development, education, training, public acceptance, and assistance
programs. The Program also envisioned that the highest standards and practices in nuclear safety,
security, safeguards, and nonproliferation will'b6 maintained. The program will also support the
development ofan independent regulatory oversight; and improve communications, outreach, and
community support for the peaceful uses of nuclear energy. Upon completion of the first
engagement, the county has developed an action plan that prioritizes the urgent needs to enable
Kenya develop the workforce negded for effective implementation ofthe ongoing nuclear power
programme. The action plan focuses on several areas that contribute to rtbrkforce development.
These areas include academic programs at the bachelor's and master's levels, technical education
programs to prepare graduates for roles as technicians in an SMR power plant, professional
development programJ for those holding degrees, and oiher areas ofpoisible collaboration.

This collaboration is planned for medium and long-term which spans in three phases. The initial
engagement was conducted in 2019 with the other two phases planned in the next 3 to 5 years.
NTiPEA is the centerpiece for coordination ofthese engagements without which the collaboration
may be halted.

c. Unitecl States International Nuclear Security Engagement with Kenya
There is an ongoing engagement, which commenced in 2021, between NzPEA and the United
States department of Energy's office of lnternational Nuclear Security Initiative with the aim of
providing support in enhancing Kenya's nuclear security regime. The areas of collaboration are:
nuclear security culture, nuclear security legal and regulatory framework, and capacity building
for nuclear security. NzPEA is crucial in ensuring this engagement is sustained and thus
contributes towards overall enhancement of the nuclear security framework for Kenya.

d. Exbting MoUs

In implementing the nuclear power programme, NaPEA entered into Memorandum of
Understanding with countries advanced in nuclear power technology including The People
Republic of China and Republic of South Korea. Thesq MoUs are primarily for human capacity
building. In this regard, Nr.rPEA plays an important role in ensuring that financial, human and
institutional support from the intemational community aids the development of the national
nuclear power prograrnme.

a

Table 4: Status of Existing MoUs with Countries Advanced in Nuclear Power Technologt



MOU/Plogramme Purpose Status Benefi ts,/Achievemcnts

Ministry of Energy
(Kenya) and Ministry of
Trade, lndustry and
Enerry (Republic of
Korea) signed on 3 l"'
May, 2016

Cooperation
betw€en Kenya and
the Republic of
Korea in Electric
Pgwer and Nuclear
Energy
Development.

SeoulNational
University (SNU)
offers postgraduate

training opportunities
oql Ngclear Pqlicy
related fields

i

3 studens graduated

between 20 I 8 and 2023

2 itudents cunently
undertaking their studies

NuPEA, Korea Electric
Power Corporation
(KEPCO), Korea
Nucleal Association for
International
Cooperation (KNA) and
KEPCO International
Nuclear Giaduate " '

School (KINGS) signed
on 2nd September,20l6

Cooperation in the
field of nuclear
energy through
exchange of
technical data,
information,
experience, know-
how, visits and joint
work

KINGS university
offers two-year Master
programs in Nuclear
Power plant
Engineering and
Ener$/,Policy &
Engineering to studens
drawn mainlyfrom
various institutions in
the energy sector in
Kenya.

47 students graduated

between 2012 and 2023

5 students are currently
undertaking their studies

NuPEA and the Korea
Atomic EnerS/
Research lnstitute
(KAERI) signed on l9'h
September,20lT

Technical
cooperation in
Research and
Development in
Nuclear Energi

, Technical support in the
feasibility study for
KNRR project

Feasibility study report
Nuclear Research Centre
Prospectus

KINS.KAIST
programme

Supporting Nuclear
and Radiation Safety

Two,year Master
program to students
drawn mainlv from the
regulatory body
(KNRA)

7 students graduated

between 2012-2023

Memorandum of
Undelstanding between
the the
Covernment ofthe
Republic Kenya
("Kenya") and the
Government ofthe
United
States of America ("the
US") Concerning
Strategic Civil Nuclear
Cooperation
("NCMoU").

Technical
cooperation in
development of
infrastructure for
SMR

First engagement
conducted on safety,
safeguards and security
aspects'of SMR
infrastructure
development "

lnitial engagement
undertaken on nuclear
security, safety and

safeguard.
Planned assistance on

stakeholder engagement
and public communication
in Kilifi County.
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MOU/Programme Purpose Status Benefits/Achievements

NUPEA and United
States International
Nuclear Security
Engagement

Technical
cooperation in
legislative and
regulatory
framework
development for
nuclear security

Workshop engagement
on nuclear security

' cd-picity development

Capacity building on
nuclear security culture
and nuclear security
regulations

Republic of Korea Bilateral
Cpoperation on
Peaceful Use of
Atomic Energy
through exchange of
technical data,
information and
experience.

Capacity bu ild ing and
training ofKenyans in
nuclear technolory

Host of policy makers and
legislators and training of
Kenyans on nuclear
technology.

People's Republic of
China

Capacity Building
for the nuclear "
power programme

Capacity building and
training of Kenyans'in "
nuclear technology

Nuclear Model and

training of Kenyans on
nuclear technolory

6. CHALLBNGES OF LOSING NaPEA AS A SEMI-AUTONOMOUS
GOVERNMENT AGENCY

i. The Ministry of Energy is best placed to guide energy matters at a policy level, and requires
capable implementers of such policy. Nuclear is a technical and complex matter, and is best
placed in a specialized technical organization, such as bestowed on NaPEA.

ii. NaPEA has made significant,gains since its inception, and it is at a cdtical stage towards the
realization ofthe nuclear energy goal as anticipated in 2010. Loss ofindependence for NuPEA
may lead to slow down of the nucldar power prograrnme and may also lead to heavy losses of
the investments that the Government has channeled to NuPEA for nuclear power development.

iii. The enactment of the Energy Act, 2019, establishing NTTPEA enabled Kenya to achieve
Infrastructure issue on National Position as evaluated by Intemational Atomic Energy Agency
during the Follow up INIR mission conducted in June,2021. The proposed disbandment will
negatively affect this achievement.

iv. NuPEA was bestowed with the rple of mqnaging the National Liaison Offrce that oversees all
IAEA activities and programmes in 'Kenya across various sectors of the econorny. The
momentum, haimony and indtitutioriit lhemory that has been'attained over the last li years
would be negatively impacted, with a knock-on effeet by slowdown of implementation of the
programs.

v. NzPEA has so far successfully discharged the activities ofa NEPIO in Phase 1 of the nuclear
energy development, and has progressed to Phase 2. It is intemational best practice for a
NEPIO to be an independent entity with the right competencies and resources to coordinate
activities of the various institutions and stakeholders involved in the nuclear energy



development. Without such autonomy, the implementational element would not be efficiently

undertaken.
vi. In Phase 2 of nuclear energy development, the country requires a technically capable

organization to be the eve;hlal ownei and/or ,pperator of a nuclear power plant. This

reiponsibility (of identifying a suitable owner operator is bestowed upon NuPEA by the Energy

Aci sec 56, 2 (h). This organization needs to have a tochnical know-how of nuclear reactor

technology, and its market, to be able to write, invite and evaluate successful bids. The

strengths and the human resource required for these functions are currently domiciled within

NUPEA.
vii. The government has invested to build institutional nuclear capacity since 2010 (>13 years)'

This lnstitutional capacity at NuPEA has'specialized in the field over the years, hence its

suitability to continui running the prograrnme. NuPEA has also established critical networks

and synergies with international organizations and countries. It is important for NIPEA to
extend these networks, and fulfill its commitments and obligations for the benefit of the

country.

viii. The Agency ha! irained young high-levet proiessionats Q',luclear Engineers and Scientists)

who haveipecialty in peaceful appticationi of nuclgar science and technology. Further, the

Agency is undertaking sustained STEM Mentorship for students with international partners

both for primary and secondary school students.

ix. There exists a risk of Kenya losing international goodwill demonstrated through NzPEA's

Ieadership in the development of the country's nuclear power programme'

7. FUTUR.E, BENEFITS OF IMPLEMENTATION OF NZPEA MANDATB
i. Nuclear energy will provide reliable, affordable, sta6le, base load energy that would spur

Kenya's economic agenda.

ii. Nuciear will contribute to diversification ofpower sources for efficient supply

iii. Nuclear power price is economically competitive, that wilt lead to lowering of power tariffs

and enhanced competitiveness of the industries in the country

iv. Nuclear power is ciean and does not emit greenhouse gases, making it a great power option

for climate change mitigation in the energy mix
v. Research Reactors witt be utilized in teaching , science and engineering students, and

training workers in the nuclear power prograrnme.

vi. Nuclear research Rgactors witi also be upe(,in radipisotope pro{uction for medical and

industrial use. The medical radioisotopes shall enhance cancer diagnosis and treatment in

the country thus improving healthcare for the KLnyan citizens and the East and Central

African region.
vii. The reactois wilt also be used in carrying out scientific research in various fields such as

agriculture and assessment of underground water resources.

viii. Effective application of the Research Reactors in Kenya will enhance sustainable

development through economic growth and improved quality of life for all Kenyans..

ix. NuPEA's coordinaiion of energy research and development and capacity building will lead

to the following benefits;
x. Enhanced piioritization of critical R&D and capacity building thematic areas

xi. Enhance mobilization and utilization offinancial, human and institutional resources



xii. Minimize overlaps, duplication and inefficiencies in energy R&D and capacity building.
xiii. Enhanced cotlectibn, management and dissemination of information and data on

energy research
xiv. Promotion oflocal production ofenergy technologies
xv. Enhanced research linkages between industry and academia

8. CONCLUSION
NuPEA's mandate interfaces with many sectors of the Kenyan economy, the implementation
requires high levels of specialization and high-level performance. For successful implementation
of the nuclear power programme,l independent designation of a NEPIO (l'{aPEA) is quite

important. Other st4keholders shquld coptinl,re to play their roles ryith NuPEA as the cooidination
point. The gains and progress made in the implementation ofthe nuclear power programme should
be guarded and protected. At this particular point, the organization that is NaPEA needs to
advance, and to hire more experts, most ofwhom are in its human resottrce development pipeline,
especially at this moment when critical activities such as site characterization commences.

It is our submission that the Ministry of Energy is best placed to guide energy matters at a policy
level, and requires capable implementers ofsuch policy. Nuclear is a technical and complex matter,
and is best placed in a specialized technical organization. Being a first ofa kind (FOAK) project
in Kenya, it necessitated the formation ofa special purpose vehicle to drive the implementation of
the nuclear project. Nuclear power has a low probability-high consequence risk profile that
requires a dedicated team to focui solely on nuclear power generation. Nuclear requires special
attention given its technical complexity and the global interactions necessary to succeed in this
industry. This makes it possible to reach out to other such organizations globally, collaborate and

ensure the development of a credible nuclear power prolramme.

Section 9.3 ofthe National Energy Policy 2018 recognizes that Research and Development (R&D)
as well as human resource capacity development enhancement are key to the development ofthe
energy sector. The Policy further highlighted the need to have a distinct Institute of Energy
Research to conduct national energy,research, in mafters ranging from (clean) energy technology,
policy frameworks, energy economics, ehergy regulation, energy gfficiency and conservation
(safety and economic) and energy markets/p6wer tariffs, among others. These responsibilities have
since been conferred to NzPEA. White the other entities in the sector will continue to play their
roles in research and development ahd capacity building initiatives, a coordination mechanism to
guarantee efficiency and eliminate duplicity is important. NnPEA shoutd therefore be facilitated
and strengthened to play this role as it was envisaged by the Energy Act.

NuPEA is currently entering into the operational mandates, transitioning from the policy
framework put in place through the Ministry of Energy & Petroleum. As such the Nuclear
Regulatory Act, 2019 stipulates those various operational matters regarding nuclear power must
be subject to available regulations. Nuclear operational matters should be conducted by a special

purpose vehicle which is subject to the prevailing regulatory regime. It'is against this backdrop
that the government needs a stand-alone institution that will be able to concentrate on operational
matters which are subject to the purview ofa regulatory, process.

A nuclear power prograrnme requires long term planning due to its specialized nature. This will
enable the country have a proper coordination in implementing the programme in accordance to

the international best practices. Most countries that have successfully developed nuclear power



progammes have done so in 15-20 years. It is important ttrat the Govemment make investment in

the prognrnmc carly on to ensur€ is successfirl implementation.

A dccision to wind up NUPEA would amount to a challenge to the entirc legislative framework for
regulation of nuclear gnergy, previous .decisiore of Govornment on thc nuclear prcgamme,

mandate of the Agcncy and planncd investmenls and copmitments made for the dcvclopmcnt of

a

the sector.

DATED at NAIROBI this 29fr DAY of November, 2023

SIGNED:

EZRA ODONDI ODHIAMBO

cHArRIvd,N Bolhii Or om,BCrOns

NUCLEAR POWER AND ENERGY AGENCY
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RE: MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE STATUTE LAW
(MISCELTANEOUS AMENDMENTS), BILL (NATIONAL ASSEMBLY BILL NO. 67 OF
2023)

Reference is made to the publication by the Saturday Nation on lSth November 2023
inviting the public and stakeholders to submit memoranda on the matter of
consideration by the National Assembly on the Statute Law (Miscellaneous

Amendments). Bill (National Assembly Bill no. 67 of 2023).

The Statute Law (Miscellaneous Amendments). Bill on the proposed amendment to the
Energy Act. 2Ol9 (No.l of 2019) in the memorandum of objects and reasons section

outlines the winding up of the Nuclear Power and Energy Agency and transfers its

function to the Ministry as captured in the recommendation of the Presidential
Taskforce on the Power Purchase Agreements.

The position of the Ministry of Energy &Petroleum is that Nuclear Power and Energy

Agency should not be wound up and should be adequately funded to discharge its

mandate as prescribed in the Energy Act 2019. This will ensure that the nuclear power
proSramme is implemented in line with international best practice and the
coordination of energy research and development in the energy and petroleum sectors

Petroleum will continue to discharge

3 n tJCy tc23
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3 0 Nov 2023

CI.EHK'S OtrlTGIi
P O Box 41842, NAIROBI

is effectively undert
its policy guidance
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energy and petroleum sectors. This



r5 in line with Executive Order No. 2 of 2023 - Organization of the Government of the
bllc of lGnya which placed the Nuclear Power and Energl Agenqy as an lnstitution

u er the Ministry of Energy & Petroleum.

Ki dly find herewith the Memorandum by the Ministry of Energy &Petroleum for
N tional Assembly on the subject for consideration by the National Assembly.

AI Wachira

Co to: Mr. Davis Chlrchlr
Cabinet Secretary
Ministry of Energy and Petroleum
NAIROBI

CS Justus A. Wabuyabo, LLM (UoN)
Ag. Chief Executive Officer
Nuclear Power & Energy Agenry
NAIR.OBI



MINISTRY OF INERGY AND PETROLEIIM

MEMORANDUM BY THE MINISTRY OF ENERGY & PETROLEUM

MEMORANDUM TO THE NATIONAL ASSEMBLY ON THE STATUTE

LAW (MTSCELLANEOUS AMENDMENTS), BrLL (NATIONAL ASSEMBLY

BILL NO. 67 OF 2023)

PURPOSE

The purpose of the memorandum is to present to the National Assembly

fihirteenth Parliament Second Session) (2023) a Memorandum by the

Ministry of Energy & Petroleum on the memorandum of objects and

reasons on the proposed amendment to the Energy Act, 2019 (No.l of

2Ol9) on the proposal of the winding up of the Nuclear Power and Energy

Agency as captured in the recommendations of the Presidential Taskforce

on the Power Purchase Agreements.

INTRODUCTION

The Ministry of Energy and Petroleum is charged with the mandate to

develop and implement policies that create an enabling environment for

efficient operation and growth of Kenya's enerSy sector. The Ministry sets

strategic directions to facilitate the growth of the sector while providing

long term vision for all sector players in the Generation, Transmission and

1



Distribution of affordable, clean and stable electricity to spur socio-

economic development in the Country. The Executive Order No. 2 of

2023 - Organization of the Government of the Republic of Kenya placed

the Nuclear Power and Energy Agency as an lnstitution under the Ministry.

BACKGROUND

The Memorandum of Objects and Reasons to the Statute Law

(Miscellaneous Amendment, Bill, 2023 has proposed the winding up of

the Nuclear Power and Energy Agency (NUPEA) and transferring its

functions to the Ministry. Notably, the proposed amendment is not

contained within the text of the Miscellaneous Amendments Bill 2023.

As a Ministry, we have taken note of the comments that the Departmental

Committee on Energy made with regard to the status of NrlPEA during our

engagement on 3'd June, 2022, especially so with regard to its place in the

future energy mix and are similarly strongly opposed to its winding up.

NI;PEA was formed as a result of a recommendation in 2010 by the

National Economic & Social Council (N ESC) for the introduction of nuclear

power to meet future electricity demand. The programme was established

as a Vision 2030 flagship project. The nuclear power option was also

integrated in the national energy plan - the Least Cost Power Development

Plan.

ln November,2010, the Nuclear Electricity Project Committee (NEPC) was

established under the Ministry of Energy (MoE) to drive the nuclear energy

generation programme for Kenya. NEPC was later transformed to Kenya
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Nuclear Electricity Board (KNEB) vide Gazette Notice No. l3l, supplement

156 of 23'd November,2012. The mandate of KNEB was to fast-track the

development and implementation of the nuclear power programme in

order to enhance the production of affordable and reliable electricity

generation in Kenya.

Through the Energy Act, 2019, KNEB was transformed to the Nuclear

Power and Energy Agency (N aPEA) which is a State Corporation under the

Ministry of Energy & Petroleum. The Act expanded the Agency's mandate

to include promoting and implementing Kenya's Nuclear Power

Programme, carrying out research and development, and capacity building

in the energy sector.

NT,PEA's mandate as stipulated in Section 56(1) of the Energy Act,2019,

are to:

(a) Be the nuclear energy programme implementing organization and

promote the development of nuclear electricity generation in Kenya.

(b) Coordinate the implementation of research, development and

dissemination in the energy and petroleum sectors, and;

(c) Coordinate the implementation of capacity building activities in the

energy and petroleum sectors.

5ince inception, NrlPEA has undertaken activities in the development of the

l9 major infrastructure issues for the nuclear power programme for Kenya.

The implementation of a nuclear power programme is an intensive exercise

which requires long term planning. The Agency undertook a Pre-feasibility

study for the nuclear power programme - the anchor document adopted

towards a technical decision for the country to proceed with the nuclear

a
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power program, and further, developed a 15-year roadmap to guide in the

development of nuclear infrastructure issues and address the gaps identified

in the pre-feasibility study report.

The progress of nuclear infrastructure development for completion of

Phase I of the lnternational Atomic Energy Agency (IAEA) milestone

approach was evaluated by an IAEA lntegrated Nuclear lnfrastructure

Review (lNlR) Mission in 2015 and a Follow-Up lNlR Mission in 2021. The

independent international expert review outcome indicated that significant

progress has been made in the development of nuclear infrastructure, thus

enabling the country to progress to Phase ll after successful attainment of

Milestone 1 of nuclear power proSramme development. lt was further

noted, that any country embarking on the deployment of a Nuclear Power

Plant is required to establish a Nuclear Energy Program lmplementation

Organization (NEPIO) to coordinate all activities related to the l9 nuclear

infrastructure issues.

Significant strides have been made in building a nuclear-dedicated human

capacity which has ably and diligently progressed the program with the

IAEA's guidance. Abolishment of the Agency would significantly slow

down the momentum of the programme.

Beyond the Nuclear Power Programme which is long term, NUPEA also

acts as the country's National Liason Office (NLO). The NLO is charged

with the duty of managing, coordinating and implementing IAEA

sponsored projects and programmes in all fields of peaceful uses of nuclear

science and technology in Kenya.

I
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NLO plays a pivotal role in ensuring optimal performance of the IAEA

technical cooperation programme towards implementation of three of the

five sectors that form the core pillars of the Bottom Up Economic

Transformation Agenda (BETA). Additionally, other sectors of the

economy benefit from NT.PEA's efficient coordination of nuclear energy

applications in the country;

a) ln Human Health, Na/PEA has supported the building of

infrastructure and capacity building for cancer diagnosis and

treatment through establishment of cancer centers in four national

referral hospitals

b) ln agriculture, NT.PEA has facilitated research into production of

varieties of seeds that can withstand drought and diseases and

produce high yields. Additionally, improved animal forage has been

produced to enhance production of beef and milk:

c) The Micro, Small and Medium Enterprise (MSME) economy will be

positively impacted by implementation of the nuclear power plant

project through the numerous opportunities that will be provided

for both large and MSMEs that will possess capabilities that meet

nuclear requirements to supply the required goods and services. Local

suppliers including engineering companies; manufacturing

companies; civil construction and rystem assembly companies;

services: and operation and maintenance companies will be involved

during the construction and commissioning of the nuclear power

plant and the plant operation phase.

d) ln manufacturing, N{/PEA has facilitated the establishment of a

second dosimetry laboratory at the Kenya Bureau of Standards

5



(KEBS) and calibration improvement to meet international standards

in industry.

e) Water Resource Management has also been improved through

introduction of nuclear techniques in mapping of water resources to

improve water management in the country. All these projects are

geared towards achieving national development objectives through

peaceful application of nuclear technology.

0 Na/PEA is coordinating the development of the Kenya Nuclear

Research Reactor (KNRR) project in Konza Technopolis. The project

is envisaged to accelerate economic development and improve

quality of Iife through the application of nuclear energy technology

in scientific research, industry and healthcare as outlined under BETA.

The KNRR has wide applications in education and training, health,

industry, energy, and research. The main utilizations envisaged

include: enhancing national research and development capabilities

and intergovernmental collaborations; improving and encouraging

industrial competitiveness; enhancing material structure study for

various applications; production of radioisotopes for medical and

industrial applications: improving calibration and testing services for

industrial and medical instruments: and education and training of

students and staff of various institutions.

NUPEA, being the Nuclear Energy Programme lmplementing Organization

(NEPIO), has an important role to play in attainment of Vision 2030

aspirations by enhancing access to clean, affordable, reliable and efficient

energy in the country. Within the Vision 2030, energy is recognized as a

key enabler to the implementation of the flagship projects which will lead

a
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to increased power demand. Na/PEA is also expected to play a critical role

in accelerating economic development by raising productivity and

efficiency levels across the three pillars through coordination of research

and development (R&D) and capacity building activities,/ initiatives in the

energy and petroleum sectors.

N&/PEA is implementing two Vision 203O Programmes, namely:

a) Nuclear power programme - first nuclear power plant to be

commissioned in 2034:

b) Research Reactor Programme - first nuclear research facility to be

commissioned in 2030.

ln implementing the nuclear power programme, Kenya is expected to

accede to international conventions and treaties on nuclear safety and

security. To this end, NI./PEA is coordinating and implementing

international obligations under the auspices of the IAEA, bilateral

agreements with several countries including USA, South Korea, China and

Russia.

This will enrure the establishment of infrastructure for safe and secure

utilization of nuclear energy in Kenya, subjecting all its peaceful nuclear

activities/projects to international safeguards obligations and establishing a

comprehensive legal and technical framework for the safe and secure

application of nuclear technology in country.

a
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The following are the reasons why NIPEA should remain as an

independent entity:

a) Kenya is at the implementation stage of the nuclear power

programme and requires an implementing organ (NEPIO) to guide

the development of nuclear infrastructure in line with international

best practices. MoE is therefore best placed to provide policy

guidance/direction as opposed to the implementation of the nuclear

power proSramme.

b) NUPEA has made significant gains since its inception, and it is at a

critical stage towards the realization of the nuclear enerSy goal as

anticipated in 2010. Loss of independence for NT.PEA will lead to

slow down of the nuclear power programme and will also lead to

heavy losses of the investments that the 6overnment has channeled

to NaTPEA for nuclear power development.

c) The enactment of the Energy Act, 2019, establishing NUPEA enabled

Kenya to achieve lnfrastructure issue on National Position as

evaluated by lnternational Atomic Energy Agency during the Follow

up lNlR mission conducted in June, 2021. The IAEA commended

Kenya for establishing a standalone Agency to spearhead its nuclear

power development. lndeed, the IAEA has showcased this model to

other emerging countries as a best practice for effective, efficient and

timely implementation of a project of this magnitude.

d) N arPEA was bestowed with the role of managing the National Liaison

Office that oversees all IAEA activities and programmes in Kenya

across various sectors of the economy. The momentum, harmony

and institutional memory that has been achieved over the last l2

years would be negatively impacted, with a knock-on effect by

slowdown of implementation of the programs.

,
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e) N./PEA as a NEPIO has efficiently and effectively discharged its

mandates and activities, which has successfully moved the country's

nuclear power programme from Phase I to Phase 2 of the IAEA

milestone approach. lt is international best practice for a NEPIO to

be an independent entity with the right competencies and resources

to coordinate activities of the various institutions and stakeholders

involved in the nuclear energy development. Without such

autonomy, the implementational element would not be efficiently

undertaken.

f) The government has also invested in building institutional nuclear

capacity since 2010. This institutional capacity at NaiPEA has

specialized in the field over the years, hence its suitability to continue

running the programme. N arPEA has also established critical networks

and synergies with international organizations and countries. lt is

important for NTzPEA to extend these networks, and fulfill her

commitments and obligations for the benefit of the country.

g) NaTPEA's current staff establishment is 147, comprises a number of

competences in various cadres. lt would be exceedingly difficult to

fit the same within the Ministry structure. This would result in

substantive job losses for the Agency's current staff.

h) Towards implementation of its mandate of coordination of energy

research and development and capacity building, the Agency

coordinated the development of a framework for research and

development and a masterplan for capacity building. This was

implemented through the participation of the Ministry and all sector

state corporations. The strategies earmarked for implementation will

be negatively impacted by winding up of the coordination entity,

9a



N{./PEA, resulting in forgone opportunities for the sector and the

country at large.

From the aforementioned, the position of the Ministry of Energy &

Petroleum and in the best interest of the country is that NUPEA should

NOT be wound up and should remain as presently constituted as a Semi-

Autonomous Covernment Agency. This will ensure effective

implementation of the nuclear power programme and coordination of

enerSy research and development in the energy and petroleum sectors. The

MoEP will continue to discharge its policy guidance mandate to the entities

in the energy and petroleum sectors.

Dated 29th Day of November, 2023

SIGNED:

,

ALEX WA

PRINCIPAL SECRETARY

STATE DEPARTMENT OF ENERGY

MINISTRY OF ENERGY & PETROLEUM

,
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Dear SAri,rdl,

RE: MEMORANDUM ON THE MISCELLANEOUS AMENDMENT BILL,
2023

'I'ht' Institutiol of Engirrcers of Kenya (lEK) is the leamed society of the enqineering
profession and co-opcrates widr naticnal ancl other intcrr:ational ;ristitutions in
developing and applying engineering to the bcnefit of humarjty. IEK has orer 10,000

members dralvn from engrnccrs rvorking in various governrnent irrstitrrtions (both
national and county), consultancies, contractors, eclucators, designers, manufacturers,
and othcr pcrsons intcrestcd in enginecring.

Institution of Engineers of Kenya has reviewed thc Miscellaneous Arnenctnent Bill,2023
and provided proposals enclosed herein for your kind consideration.

Looking tbrward to a continued collaboration.

\ous SL'aa2rtLlJ,

L)r'. Eng. Victor Mwongcra, MRAIIs
Chief Executive Officer
THE INSTITUTION OF ENGINEERS OF KENYA
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INSTITUTION OF ENGINEERS OF KENYA MEMORANDUM TO THB
NATIONAL ASSEMBLY ON THE MISCELLANEOUS AMENDMENT BILL, 2023

l-l lntroduction
The Instituiion ofEngineers ofKenya (lEK) is the lealned society ofthe engineering profession

and co-operates with national and other international institutions in developing and applying
engineering to the benefit ofhumanity.

We as IEK we are presenting a rnemorandum with rcgards to the Statute Law (Miscellaneous

Anrur,dmenls) Bill- 2023 rhat has proposed the windinp un of e Nucleor Power and Enerev
Apencv (NrtPEA) ond lransferrins ils lhnctions lo lhe Ministn,.

1.2 Wc Cite th€ Followins Reasons in Obicctins thc Prooosal:
l'he nuclear power programme is set to mcet future electricity demand and the
prograrnme was establishcd as a Vision 2030 flagship project. 'I he nuclear power option
was also integrated in the national energy plan - the [,east Cost l)ower Development
Plan.

Aflbrdable. clean and reliablc electricity is a key ingredient for socio-economic
deyelopment and nuclear power plant is aimed at achieving this electricity goal. With
thc proposal of winding up NaPEA the country will be at risk in ensuring cnergy
security and her place as a business and gateway to Sub-Sahara AIiica will be greatly

compromised by the neighboring countries offering affordable power to
industrialization.
'fhc country is set to lose on the work the Agency has undertaken since its inception iD

20 I 0 in in the development of thc I 9 nrajor in frastructure issues for the nuc Iear power
programrne for Kenya. I he government has also invested to build institutional nuclear
capacity since 20 l0 (> I I years). 'this institutional capacity at NuPEA has specialized
in the field ovcr the years, hcncc its suitability to continue running the programme.
NUPEA has also established critical networks and synergies with international
organizations and countries. It is important for NuPtA to extend these networks, and

fulfill her commitrnents and obligations lor thc benefit ofthe country.
Nuclear Power and Energy Agency has an expandcd mandate to cater for the

coordination of Research and Dcvelopment and Capacity Building in the linergy and

Petroleum Sectors this can only be undertaken by an Agency and the Ministry lefl to
undertake policy direction.

Significant strid€s havc been made in building a nuclear-dedicated human capacity
which has ably and diligently progressed thc program with th€ IAtlAs guidance.

Abolishment of the Agency would significantly slow down thc mornentum of the

programme.

Page 1 of 2
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NaPEA is coordinating the development of the Kenya Nuclear Research Reactor

(KNRR) project in Konzz Technopolis. l he project is envisaged to acceleratc eccnomic
developrnent and improve quality of lifc through the application of nuclear energy

technology in scientific research. industry and healthcale as outlined under BETA
)'lotably, thc pfoposed amcndment is not containcd within the texl oftire Miscellaneous

Anre ndrnents Biil 2023.

a

1.3 Bencfits of Devclonins Nuclear Pou'cr-

i. Nuclear pora'cr is clean and does not emit greenhouse gases, maki;ig it a grcat power

option for climate change mitigation in thc energy mix.
ii. Provisio|t of.technical expefiise trom fingineers to developrient ot ).luclc:r porver

program:

iii, Nucleal etergy will yrrovide reliable, affbrdable, stablc, base load encrgy that would
sprr Kcnya's econornic agenda.

iv. NLrelear" will contrib,rte to cnergy security diversification ofpower s3r:raes t'or eftlcient
supply

v. Nuclear powcl price is econornicaily colnpetitive. that will lead to lowering of power

tarilfs and enl,anced cornpel.itiveness ofthe indUstries in the counrry
vi. Nuclear rescarch Reactors will also be used in radioisotopc production for rredical and

industrial use. The rnedical radioisotopcs shall enhance cancer diagnosis and treatment
in the country thus irnproving healthcare for thc Kenyan citizens and the East and

Central Alrican rcgion.

l-4 Conclusion
From the aforementioncd the position of lllK is that nuclear power progtalnrne to considercd
as a priority natiooai develop[rent Agenda/programme and a gamc changer rn lne provision of
clean, afli,rdablc arrd rciiable electricity to spur socio cconomic develoD.nent in the ccuntry

and the region. NuPEA shoultl NOT be woun up and should rcmain as prerenrl),constituted

for eficctive iniplcmentaiion of nuclear power programmc and urrdertake coordrnation of
Rescarch and Dcvclopiner't and Capacity Building irr the Energy and Petroletrnr Secrors. The
Ministry ofEnergy'and Peholeum to dischalge the policy guidance and directian to the crtiries
in thc energy and petroleum iiector.

Signcd and Endorsed by:
\ I lt
\ltEJ'ha*-'.'-' IL---

DrlnE.aictor Mwongcra
Chicf Executivc Officer
Thc lrstitution of Engineers of Kcnya
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