
I
o%

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

THIRTEENTH PARLIA,I ENT - THIRD SESSION - 2024
PU BLIC PETITIONS COTAA{Ifi EE

REPORT ON.

PETITION NO. 4 OF 2022 REGARDING FUNDS SPENT BY THE NATIONAL

GOVERNMENT CONTRARY TO THE PROVISIONS OF ARTICLE 223 OF THE

CONSTITUTION BY MR. STEPHEN MUTORO

MARCH, 2024

\Q- (reax

l2 l'lAR 2024 
-o.o^,

\r( CJe - Ctl A\ Q C,6a.-so,rJ
r\Frt-tc PAI r Tro^s 

q ( \mrw7'l'!c
'l-foru lnx rr -StTtE e-t

-)
l2' /r.JzorJ

DIRECTORATE OF LEGISLATIVE AND PROCEDURAL SERVICES
CLERK'S CHAAABERS
PARLIAA{ENT BUILDINGS
NAIROEI

-\4.
f'tto



TABLE OF CONTENTS
CHAIRPERSON'5 FOREWORD
PART ONE
1. PREFACE

1 .1 . ESTABLISHMENT AND MANDATE OF THE COM44ITTEE..,.............

1.2. COMMITTEE MEMBERSHIP......

1.3. CO/r4 4|TTEE SECRETARIAT.....
PART TWO.......
2. PETITION NO. 4 OF 2022 REGARDING FUNDS SPENT BY THE NATIONAL GOVERNMENT

CONTR,ARY TO PROVISIONS OF ARTICLE 223 OF THE CONSTITUTION
2.1. tNTRODUCT|ON....
z.?. PETITIONER'S PRAYERS

PART THREE

3

4
4
4

5

6
7

7
7

7

8
8

6

9

3. STAKEHOLDERS SUBMISSIONS ON THE PETITION
3.1. SUBMTSSTONS ByTHE PETIT|ONER.....................
3.7. CONTROLLER OF BUDGET (COB)..................
3.3. SUBMISSIONS BY THE CABINET SECRETARY, MINISTRY OF ROADS AND TRANSPOR

3.4. SUBMISSIONS BY THE CABINET SECRETARY, MINISTRY OF AGRICULTURE AND
.... 11

..._......13LIVESTOCK DEVELOPMENT

3.5. SUBMISSIONS BY THE CABINET SECRETARY, MINISTRY OF DEFENCE...... 15

3.6. SUBMISSIONS BY THE CABINET SECRETARY, ENERGY AND PETROLEUM..............,..,.........15
3.7. SUBMISSIONS BY THE FOR/r{ER CABINET SECRETARY AND PRINCIPAL SECRETARY,

NATIONAL TREASURY AND ECONOMIC PLANNING......... ....... _. 15

3.8. sUBMISSION BY THE CABINET SECRETARY, INTERIOR AND NATIONAL ADMINISTRATION

18
3.9. SUBMISSIONS BY THE FORAAER CABINET SECRETARY, MINISTRY OF AGRICULTURE,

FtsHERtES AND L|VESTOCK DEVELOPMENT ..............................1e

3.10. SUBMISSIONS BY THE ll'^ {EDIATE FORI ER PRINCIPAL SECRETARY, STATE DEPARTMENT

OF AGRICULTURE.. .19

3.11. SUEMISSIONS BY THE IMMEDIATE FORMER PRINCIPAL SECRETARY, STATE DEPARTMENT

OF BROADCASTING AND TELECOM/VIUNICATION..

SUBMISSIONS BY THE CABINET SECRETARY, NATIONAL TREASURY & PLANNING....
SUBMISSIONS BY THE CHIEF EXECUTIVE OFFICER, TELKOM KENYA 1IMITED....,.......
SUBMISSIONS BY THE I/WVIEDIATE FORAAER CABINET SECRETARY, MINISTRY OF ICT

3.17.
3.13.
3.14.

.20

.20

.27

.22

.23
25
25
27
77
30

3. 15. SITE VtStT
PART FOUR

4. COMAAITTEE OBSERVATIONS.
PART FIVE...............
5. CO/Wt4lTTEE RECOMTVIENDATIONS

ANNEXURES.....



LI OF ABBREVIATIONS AND ACRONYMS

JH

Cablnet Secretary

Government of Kenya

Jamhuri Holdings Limited

Kenya Revenue Authority

Ministries, Departments & Agencies

The Nairobi |letropolitan SeMces

Nationa[ Security Council

National Security Telecommunication SeMce

Tetkom Kenya Limited

cs

GO

N

N

2



CHAIRPERSON'S FOREWORD

On behatf of the Pubtic Petitions Committee and in accordance with the provisions of Standing
Order 277, it is my distinct privitege to present to this House the Committee's Report on its
consideration of Pubtic Petition regarding Contrary to the Provisions of Articte 223 of the
Constitution by Mr. Stephen Mutoro. The petition, conveyed to the House in accordance with
Standing Order 225(2)(b) by the Speaker of the National Assembty on 15th September 7022.

The Petitioner prayed that the National Assembty, through the Public Petitions Committee,
orders the Auditor-GeneraI to conduct a specia[ forensic audit on att pubtic expenditures during
the transition period from July to September 2022. Specificatty, the Petitioner sought an
examination of expenditures that were not approved by the National Assembly. The Petitioner
further catled for the formation of a Commission of lnquiry to investigate government officiats
responsibte for the contested expenditures. Additionatty, the petitioner urged the consideration
of amendments to the Finance Act of 2022 and other retevant [aws, with a focus on recatling
detegated legislative power on taxation granted to the Kenya Revenue Authority among other
prayers.

Upon considering the petition, the Committee observed that withdrawats were made by the
MDAs between Juty and September 2022, coinciding with the conctusion of the Jubitee
Administration's term. The Committee noted a lack of safeguards preventing the outgoing
administration from incurring expenditures in case of an emergency. The House subsequentty
approved atI expenditures, except for Kshs. 4.5 mittion attocated to the maize ftour subsidy
program and Kshs. 6,091,140,702 earmarked for the acquisition of Telkom Kenya through the
Supplementary Appropriation Act of 2023. Lastly, the Committee hightighted that, despite the
availabitity of the Contingency Fund to address emergencies, none of the MDAS sought funds
from it due to the stringent conditions outtined in Section 21 of the Pubtic Finance Management
Act of 2012. lnstead, they opted to request funding under Articte 223 (1) (a) of the Constitution,
bypassing Articte 223 (1) (b).

ln response to the petitioner's prayers, the committee recommends that the Auditor-General
conduct a forensic audit on att pubtic expenditures by the National Government between Juty
and September 7022 to ascertain any atteged misappropriation. Further, the Committee
recommends amendment to Section 62 and any other consequential provisions of the Public
Finance Management Act (2012) to estabtish an independent Pubtic Debt Management Office
outside the National Treasury among other recommendations.

The Committee expresses appreciation to the Offices of the Speaker and Cterk of the Nationat
Assembty for providing guidance and necessary technicat support during the discharge of its
duties. The Chairperson extends gratitude to the Committee Members for their devotion and
commitment to duty throughout the consideration of the petition.

On behatf of the Committee and pursuant to the provisions of Standing Order 199, I now wish
to lay the Report on the Tabte of the House.

tff[--
HON. NIMROD MBITHUKA MBAI, M.P.

V cnltnpensoN PUBLIC PETITIONS COMMITTEE

2c.2u,
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PART ONE
I

i. . EfiABLISHIIENI AND IIANDATE OF THE COtrUrtlTTEE

Public Petitions Committee is established pursuant to the provisions of Standing Order
and is mandated to -

a) coflsider att pubtic petitions tabted in the House;
b) make such recommendatlons as may be appropriate with respect to the prayers sought

in the petitions;
c) recommend whether the findings arising from consideration of a petition shoutd be

d€bated by the Ho6e; and
d) advise the House and reporting on all public petitions committed to it.
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1. 2. COMMITTEE MEMBERSHIP

The Pubtic Petitions Committee was constituted in October 2022 and comprises of the
fotlowing Members:

Chairperson
Hon. Nimrod Mbithuka Mbai, M. P.

Kitui East Constituency
United Democratic Alliance (UDA)

Vice Chairperson
Hon. Janet Jepkemboi Sitienei, M.P

Turbo Constituency
United Democratic Partv

Hon. Patrick Makau King'ota, M. P.

Mavoko Constituency
WiDer Democratic Movement-Kenva

(WDM-K)

Hon. Edith Vethi Nyenze, M.P.
Kitui West Constituency

WiDer Democratic rr{ovement-Kenva
(wDM.K)

Hon. Ernest Kivai Ogesi Kagesi, M.P.
Vihiga Constituency

Amani NationaI Conqress (ANC)

Hon. Maisori Marwa Kitayama, M.P.
Kuria East Constituency

nt Democratic Alliance UDA

Hon. Joshua Chepyegon Kandie, M.P.
Baringo CentraI Constituency

Itr{aendeleo Chap haD Partv (A CCP)

Hon. John Walter Owino, M.P.
Awendo Constituency

Oranqe Democratic Movement ODM

Hon. Bernard Muriuki Nebart, M.P.
Mbeere North Constituency

lndeDendent

Hon. Bidu Mohamed Tubi, M.P.
lsiolo South

Jubilee Partv (JP)

Hon. Cateb Mutiso Mute, M. P.

Machakos Town Constituency
Maendeleo ChaD Partv(A CCP )

Hon. John Bwire Okano, M.P.
Taveta Constituency

WiDer Democratic filovement-Kenya
ffDM.K)

Hon. Peter Mbogho Shake, M.P.
Mwatate Constituency

bilee Part JP

Hon. Stoya Clement Logova, M. P.

Sabatia Constituency
United Democratic Alliance UDA

Hon. Suzanne Ndunge Kiamba, M. P.
Makueni Constituency

Wioer Democratic Movement-Kenya
(wDrl-K)

)
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t. . COAAA{ITTEE SEC RETARIAT

Public Petitions Committee is facititated by the fottowirE secretariat:

Head of Secretariat
Mr. Ahmed Kadhi

Senlor Clerk Asslstant

. Anne Shibuko
rst Clerk Asslstant

ils. Miriam flodo
Flrst Cl6rk Asslstant

Mr. Shadrach Omondi
Legal Counsel ll

Mr, martin Sigei
Research Offlcer lll

Mr, Yezel Jilto
Seryeant at Arms

lrts. Rahab Chepklim
Audlo 0fflcer

mf. wtlir oui"ro
Clerk A$lstant lll

Alr. Edlson Odhlambo
Flscal Anatvst

. Patricia Gichane
Counsel ll

Andrew Shangirai
nclpal Scrgeant at Arms

. Litian Mburugu
a Relations Offlcer
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PART TWO

2. PETITION NO. 4 OF 2022 REGARDING FUNDS SPENT BY THE NATIONAL GOVERNMENT

coNTRARY TO PROVISIONS OF ARTICLE 223 OF THE CONSTITUTION

2.l.INTRODUCTION

Pubtic Petition No. 4 of 2022 by Mr. Stephen Mutoro, Secretary General of the Consumer

Federation of Kenya (COFEK) was conveyed to the House by the Speaker on 15th November,
2022.

2. The Petitioner stated that, towards the end of the term of the Jubitee Administration, Kshs.

55 bittion was spent without the approval of the Nationat Assembly, contrary to the provisions

of Article 223 0f the constitution.

3. The Petitioner further averred that the said expenditure was incurred by the Government at
a time when the country was grappting with huge debt, high inflation, and high cost of tiving'

4. The Petitioner further stated that there was lack of transparency and accountability in the
run-up to the transition from one administration to another which to him was a matter of
great concern that if it goes unchecked, simitar incidences woutd recur in future.

5. To the best of the Petitioners' knowtedge, the matter in respect of which the Petition is made
is not pending before any Court of Law or Constitutionat body.

2.2. PETITIONER'S PRAYERS

6. The Petitioner prayed that the National Assembly through the Pubtic Petitions Committee'

(a) orders the Auditor-General to conduct a special forensic audit within two weeks on all
pubtic expenditures from Ju[y to September 2022 specifically expenditures that were
never voted for by Parliament.

(b) A Commission of lnquiry be formed to enable the pubtic know how Kshs. 55 billion was

irregutarty allocated and spent. The Commission of lnquiry to put the fottowing officers
to their strict proof -

i. ) Outgoing/Former Cabinet Secretary;
ii. ) Controlter of Budget;
iii.)Accounting Officers of att beneficiary allottees; and
iv. )Any other retevant officer and interested members of the pubtic.

(c) amends the retevant laws to bar outgoing administrations from spending any such pubtic
funds not voted for by the National Assembly and introduce heavy penalties inctuding
tife imprisonment for those found cutpable.

(d) amends the Finance Act, 7022. and other retevant laws with focus on recalling on

detegated tegistative power on taxation granted to the Kenya Revenue Authority or any

other agency.

(e) estabtishes an lndependent Pubtic Debt Management Authority soonest possibte so that
the said agency tracks and monitors any new debt and repayment to futly comply with
the appticab(e laws.

(f) Tabtes the Report on the said inquiry before the House for debate and scrutiny.

7



PART THREE

3. STAKEHOLDERS SUBAIiISSIONS ON THE PETITION

3.1. SUBMISSIONS BY THE PETITIONER

On Thursday, 9th March, 2023, the Secretary General of the Consumer Federation of Kenya
(CoFEK), Mr. Stephen Mutoro, appeared before the Committee and submitted as fottows, that: -

7. During the transition period of the previous government to the new government, funds were
tost and credibte information within the public domain indicated that the Jubitee
administration in its last days spent a sum of Kshs. 55 bittion without the approval of the
Nationa[ Assembty and the period under question was between Juty-September 2022.

8. Funds lost could be much more than those lost during Goldenberg, Angto leasing and chicken
gate scandats that ever happened in the history of the country and points to weak mechanisms
of transparency and accountabitity especially during the transition periods by Governments.

9. Funds were spent by various Ministries, Departments and Agencies amidst the elevated debt
vulnerabitity by the country's economic chattenges and the high cost of living among other
prevatent problems.

10. "Transition periods" have continued to be avenues for looting government resources by
exiting Governments and constitute to btatant corruption.

11. lndependent Commissions are not autonomous with specific reference to the Office of the
Controtter of Budget whose mandate as outtined in Artic[e 228(5) of the Constitution, is
among others, "to approve or not approve any withdrawal from pubtic funds unless satisfied
that the withdrawal is authorized by taw".

12. Funds woutd not have been lost if the Controtter of Budget comptied with the provisions of
Articte 228(5) of the Constitution.

13. Submissions by the Controlter of Budget regarding approval of colossat sums of money to
various Ministries, in what she attested to as "arm-twisting", by the Executive, was a clear
indication of lack of autonomy.

'14. lndependent lnstitutions have continued to suffer from potiticat interference and are neither
independent nor autonomous in some situations where fiscal decisions have to be made.

'l 5. The Attorney General faited to intervene in addressing the probtem as required by the law
in [ine with Articte 156(1) of the Constitution which requires him/her to promote, protect,
uphotd the rute of law and defend the pubtic interest.

'16. The existence of lndependent/Constitutional Commissions is a waste of pubtic funds as they
are majorty ceremonial and do not live up to their mandates as envisaged by the
Constitution.

17. There is need to establish a Commission of lnquiry to undertake investigations due to the
comptexity of the matter and the many Government Ministries, Agencies and Departments
that are involved.

8



18. Parliament recatts certain delegated legistative powers to certain government agencies

citing abuse for instance KRA imposing additional levies on citizens to shietd citizens from
abuse by state agencies

19. The Petitioners prayed that the NationaI Assembly: -

a) prioritizes tracking and recovery of the said funds and those found culpable be brought
to book;

b) estabtishes a Commission of lnquiry to investigate and make pubtic, the findings on how
the Kshs. 55 bittion was irregutarty atlocated and spent;

c) orders the Auditor-Generat to conduct a Special Forensic Audit for the period in
question specificatty the period between Juty to Septembet, ?022 to estabtish fraud,
corruption and other financial improprieties as provided for by Section 37 of the Pubtic

Audit, 2015;

d) Amends retevant taws specificatty Articte 223 of the Constitution to bar outgoing
administrations from spending public funds;

e) Amends the Finance Act, 2022 and other relevant [aws with focus on recatling on

detegated legistative powers granted to various agencies e.g., KRA;

f) Summons att those impticated persons including the Former Cabinet Secretary of the
National Treasury and the former NMS Director, General Mbadi among others for
interrogation; and

g) Recommends removat from Office of the current Controller of Budget.

3.7. UBMISSIONS BY THE CONTROLLER OF BUDGET COB

On Tuesday, 7th March, 2023, the Controller of Budget, CPA Dr. Margaret Nyakang'o, appeared
before the Committee and submitted as fottows: "

20. The requisition process under Articte 223 of the Constitution had the foltowing five stages-

(a) The spending MDAS initiate the requisition process by writing to the Cabinet Secretary
(CS), Ministry of Nationat Treasury and Economic Ptanning to request supptementary
budgeU

(b) The Cabinet Secretary of the Nationa[ Treasury then approves and sends a response letter
to the MDA with a copy to the COB and the Auditor General for information, but without
the original request from the MDA;

(c) The Director General (DG) of Accounting services at the National Treasury sends a

requisition to the COB;

(d) The Controtter of Budget acknowtedges the requisition and replies outtining to the
Principat secretary the requirements to adhere to the provisions of Articte 223,

specificatty for partiamentary approvat and regularisation;

(e) The National Treasury raises a request to COB for withdrawat/ funding us'ing the approval

in note (a) and note (c); and

9



(f) Finatty, the COB considers the requisition in tine with the [aw and, if it compties with the
law and regulations, approves the withdrawa[ of funds to the National Treasury on behatf
of the requesting MDA.

21.With regard to funding under Articte 223 of the Constitution between Juty-September 2022
retated to the Petition -

(a) The COB approved State Department for lnfrastructure's requisition of: -

(i) Kshs.2.8 bi[[ion to cater for additiona[ budget for setect flagship projects-
lmprovement of Lamu- ljara-Garissa Road and funding done on 5th August, 2022;

(ii) Kshs. 4.8 bittion to cater for additional budget for select ftagship projects-duatling
of Nairobi Eastern Bypass and funding done on 5'h August, 2022; and

(iii)Kshs.1 ,850,000,000 to cater for additionaI budget for setect ftagship projects-
Construction of Makupa Causeway and funding made on 5th August, 2022.

(b) The Ministry of Defence's requisition of Kshs. 2.2 bittion to cater for the GOK funding
component of Level 4 Forces Research and Referral Hospital and funding done on 04-Aug-
7072;

(c) The National Treasury's requisition of Kshs. 6,091,140,702 to cater for the Exit of Hetios
lnvestment in Telcom Kenya LTD and funding done on 5th August, 2022;

(d) The State Department for Crop Devetopment and Agricuttural Research's requisition of
Kshs.4 bittion to cater for the imptementation of the maize subsidy programme and
funding done on 4th August, 2022;

(e) The Ministry of Petroteum and Mining's requisition of Kshs. 16,597,436,070.98 to cater
for compensation of oiI importers under Petroteum pump price stabitization and funding
done on 'l6th September, 2022;

(f) The State Department Earty Learning and Basic Education's Kshs. 4,121,665,433.00 to
cater for Secondary Education quatity and improvement Projects under IDA and funding
done on 14th September, 2022; and

(g) Presidency's requisition of Kshs.4l 1 ,909,902.70 out of Kshs.2,961 ,436,261.85 and the
outstanding balance of Kshs.2,549,526,359.1 5 which had not yet been approved due to
the non-provision of documents.

(h) The Controtter of Budget however, raised the fottowing concerns that -

(i) The feedback on the progress on approval of the National Assembty on Articte 223
supptementary funding had not been shared with the COB for tracking and eventual
reporting by the Nationat Treasury;

(ii) The ten per cent (10%) ceiting should be by corresponding vote rather than the
entire approved budget;

(iii)The National Assembty considers reviewing the law to protect Articte 223 from
abuse; and

(iv)The mandate of the Office of the Control[er of Budget of overseeing and
implementing the budget be done independentty by the Controlter of Budget.

10



3.3. SUBAAISSIONS BY THE CABINET SECRETARY MINISTRY OF ROADS AND TRANSPORT

On Thursday, 2O'h Aprit, 2023, the Principal Secretary for the Ministry of Roads and Transport, Eng.

Joseph Mbugua, appeared before the Committee on behatf of the Cabinet Secretary for Roads and

Transport and submitted as fottows: -

22. Approval of the Additional Budget under Articte 223 of the Constitution provides that the
Nationa[ Government may spend money that has not been appropriated by Partiament if
inter-alio,

(i) The amount appropriated for any purpose under the Appropriation Act is insufficient
or o need has arisen for expenditure for a purpose for which no amount hos been
approprioted by that Act; ond

(ii)When the National Assembly has approved spending which hod been gronted under
Article 223 of the Constitution, on oppropriation bill shall be introduced for the
appropriation of the money spent.

23. The State Department of Roads made a request for additional funding to the National
Treasury and received approvals to spend in advance of Appropriation under Article 223 of
the Constitution funding amounting to Kshs. 9.45 bittion within the financial year 707712023
for ongoing road projects as tabutated betow: -

No Vote Budget
Code

Project Name
lmplementing

Agency
Amount
(Kshs.)

1

1091

1 59101

Upgrading of Lamu-
ljara-Garissa Road
(A10) to AU Weather
Standard

KeNHA 2,800,000,000

2 124801
Dualling of Nairobi
Eastern Bypass

KURA 4,800,000,000

J 154601
Construction of
Makupa Causeway

KeNHA 1,850,000,000

TOTAL
9,450,000,000

Toble 1 : Approved funding for three (3) ongoing road proiects

24. The said request for additionat funding was made to the Cabinet Secretary for the Nationa[
Treasury and Ptanning in respect of three roads hightighted in Tabte (l)above and it was

based on the fottowing grounds: -

(a) The Projects had been recommended by the Nationa[ Security CounciI for
imptementation and therefore required optimum funding; and

(b) The projects had material pending bi[[s which were hindering prompt imptementation.

25. The Cabinet Secretary for Nationat Treasury approved additional budget provisions

amounting to Kshs.9,45b,000,000 under articte i23 oi the constitution with financing on 3'd

August, 2023 as detaited below: -

11



S/No lv{ode Amount Approved (Kshs. )

1 Financing from the Annuity Fund 8,450,000,000
7 Financing from other sources at the Treasury 1,000,000,000

Total 9,4s0,000,000
Table 2: Approved odditional budget from the Annuity Fund

26. ln tine with the amended Annuity Fund Regutations, funds set aside for use by projects
outside the Annuity Fund can be used upon approval by the Cabinet Secretary for the
National Treasury upon advice by the Annuity Oversight Committee.

27. Section 3(c) of the Pubtic Finance Management (Roads Annuity Fund) (Amendment)
Regu[ations, 2019 as read together with section 8 of the Roads Annuity Fund Regutations,
2015 provides that,

" lAoneys moy be paid out of the fund where such poyments relate to the use or
investment of surplus funds in the monner directed by the Cabinet Secretary. The
Oversight Committee is supposed to recommend the surplus."

28. Further, section 4 of the amendment to the Annuity Fund Regulations, provide that

"ln the event that the Committee is yet to be constituted, or is unable to obtoin
quorum for whatever reason to ollow them to corry out the functions outlined in
paragroph (1), the Cabinet Secretary moy undertake the functions of the
Committee until such a time that the Committee shall be properly constituted."

29. The Cabinet Secretary for Roads fottowing the above provisions, made a request for
additiona[ funding for setttement of critical road projects and the Cabinet Secretary of the
National Treasury and Planning, approved additionat budget with financing from the Annuity
Fund and dectared surptus into the Consotidated fund of Kshs.8,450,000,000 (Kshs.8.45
bittion) to finance the additional budget. The expenditure was approved in line with Articte
223 of the Constitution.

30. The Cabinet Secretary for the Nationat Treasury and Ptanning therefore has the ultimate
approvat on the usage of Annuity Funds. Upon receipt of the approvat to spend in advance
of the appropriation, the State Department remitted Kshs.8,450,000,000 from the Annuity
Fund bank account to the exchequer for financing the approved budget under Article 223 of
the Constitution. The State Department thereafter made a financing exchequer request to
the National Treasury of the entire Kshs. 9,450,000,000 on 4th August 2023.

31. The Exchequer towards funding the Kshs.9.45 bittion was received on the 5th of August 2022
by the State Department and transferred to the lmptementing Agencies (KURA and KeNHA)
and other certified works.

32. Justification for additionaI budget and approvaI for the three road projects under Articte
223 of the Constitution were as fottows-

(a) The approved budgets under the Printed Estimates for FY:2022l2023 were very
insufficient to finance the atready certified works;

(b) These were ongoing contracts which had been awarded much earlier and were
therefore not new and normal spending had been appropriated by Parliament on a
project- by- project basis though under quite insufficient atlocations; and

(c) The said roads were cruciat tinks with a bearing on security and hence needed enhanced
urgent funding.

12



33, Satient Project lmptementation factors on the three Projects and timings of action to
demonstrate the propriety of the granting of additional provision and funding of the
Kshs.9.450 bitlion were tabutated as fo[[ows: -

Table 3: Project lmplementation foctors occosioning gronting of odditionol fundiry for
3 road projects

34, ln line with Articte 223 ctause (4), when the National Assembly has approved spending which
had been granted under Articte 223 of the Constitution, an Appropriation Bitt shatt be
introduced for the appropriation of the money spent. The approved expenditure had since
been regularized by the Nationat Assembty under the auspices of the 1s Supplementary
Budget for the FY2022t2023 and the approved expenditures were within the 1st

Supptementary Budget Appropriation Act, 2023.

35. The Committee undertakes a site visit to ascertain the information submitted before the
Committee.

3.4.SUB,\,IISSIONS BY THE CABINET SECRETARY, MINISTRY OF AGRICU LTU RE AND LIVESTOCK

DEVELOPMENT

On Thursday, zoth Aprit, 2023, the Cabinet Secretary for Agriculture and Livestock Development,
the Hon. Mithika Linturi appeared before the Committee and submitted as fottows'

36. The Maize subsidy programme in the last 2 years had experienced a steady decline in maize
production from 42 mi[[ion bags in 2020 to 36 mittion bags in 2021 due to poor performance
of rains.

37. The annuat maize requirement was 52 million bags which inctuded other uses such as

manufacture of livestock feeds, stock retained as seed and for manufacture of other
products. The average quantity of maize for human consumption in the country was 3.06
mitlion bags (90 kgs) per month totalting to about 36 mittion bags per annum.

38. The maize deficit was about 16 mittion bags in 2021 and the production prospects for 2022

was atso below average due to poor rainfall performance and the country relied on maize

imports of about 200,000 bags per month from the East African region to bridge the deficit
which in the year 2022 was low due to poor production of maize across the region.
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39. The avaitabte maize stock as at May, 2022 was about 5.3 mittion (90 kgs) based on Maize
Batance Sheet projected to Juty 2022, imptying that the country woutd have a 2-months
deficit of maize equivatent to about 6 mitlion untiI the next harvest in Juty August, 2022.

40. Maize imports decreasedlo2l7,676 bags in April compared to 343,203 bags (90kgs) inMarch
due to constrained regionaI supply.

41. Consequentty, maize prices were escatating ranging between Kshs.4600-5000 in May, 2022
compared to Kshs.3000-3500 between January April,2022. The Government therefore
intervened by waiving duty for 6 mittion bags of white non-GMO maize to be imported from
outside the East African and COMESA regions through Gazette Notice dated 9th May 2022 to
bridge the gap.

42. Maize process however continued to rise due to disruptions in the global suppty chain, and
high fuet prices with attendant logistical costs. The imported maize [anding price was Kshs.

5,700 to Kshs. 6,500 per 90 kg bag. The price of the sifted maize ftour (normal maize brands)
remained high retaiting at an average of Kshs. 190-215 per 2kg packet.

43. The Government decided to further cushion consumers through the atlocation of resources
to finance a maize"ftour subsidy program to address the high consumer maize ftour prices
across the country.

44. The Cabinet Secretary for the National Treasury and Planning hetd meetings with millers on
the 15th and 20th of July 2022 to discuss the financing to subsidize white maize ftour
occasioning the announcement of the Fifth Stimutus Programme covering the suppty and
distribution of maize meal across the entire country by the Retired President on the same
day that sifted maize ftour would retaiI across the entire territory of the Repubtic of Kenya
at a price of Kshs. 100, down from Kshs. 205 for a 2 kg packet.

45. The Ministry of Agricutture then requested for Funds for the maize ftour subsidy programme
vide letter Ref. MOA/LCD/9 t12/1 dated 18'h Juty 2022 amounting to Kshs. 9.12 bittion and
the National Treasury granted approval to the state Department to spend additional Kshs. 4
bittion vide Letter Ref.: RES'|169122101 A (7) dated 21't Juty 2022 under Article 223 of the
Constitution in imptementation of the Maize Ftour Subsidy Programme pending regutarisation
in the FY 2022/ 2023 Supptementary Estimates.

46. The Head of Pubtic Service vide a Letter Ref. CAB/NSC/1412. vOL.1l(24), dated 25th Juty
2022, communicated to the Nationat Security CounciI on the approval of the following-

(i) Noted the contents of the Memorandum;
(ii) Sifted maize Flour Subsidy Programme for immediate imptementation; and
(iii)Directed that the Cabinet Secretary for National Treasury and Ptanning to provides

Kshs.2 bittion per week and Kshs. 532 mittion to clear the outstanding bitts pending to
Mi[[ers for the Financial Year 7017 /7018.

47. the Nationat Treasury approved the State Department to spend additionat Kshs. 4 bitlion
under Article 223 of the Constitution in imptementation of the Maize Flour subsidy
programme was not regutarised in the FY7O27/ 2073 Supptementary Estimates No. l.
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3.5. SUBMISSIONS BY THE CABINET SECRETARY . MtNtsTRY OF DEFENCE

On Tuesday, 14th March, 2023, the Principal Secretary for the Ministry of Defence appeared before
the Committee and submitted as foltows: -

48. With regards the source of the Kshs.2.2 bittion, the Executive Order No. 4 of 2020 dated Juty,
06, 2020 estabtished the National Security Tetecommunication Service (NSTS) to develop,
operate and maintain multi-agency network for the security agencies to address the gap of
lack of a pure network.

49. The Communication Authority of Kenya (CAK) was directed to assign and lease the
frequencies which previousty betonged the national security agencies to commercial
operators. The proceeds towards the lease were to be used to estabtish and operate the
'new'NSTS.

50. The Nationat Treasury granted approval for the NSTS to receive the payments for the
frequency spectrum and retain the funds in NSTS accounts.

5 l . The NSTS reatized Kshs.3.1 bittion from the commerciatization for Financial Year 2021 /7022,
but after due consideration, onty part of the amount was reguired for the project.
Therefore, Kshs.2.2 bi[[ion was surrendered to the National Treasury.

52. Pursuant to Articte 223(1), the Ministry requisitioned for additional funds necessitated by
the need to fund ongoing construction of Forces Research and Referral Hospitat in Kabete.

53. lnitiatty, the project was to be funded by an Export Credit Arrangement (ECA) through an

agreement between the Chinese Government and the Kenyan Government on a 85% and 15%

contribution respectivety. However, due to policy shift, the Chinese Government withdrew
from funding the project occasioning statting of the same as they were the biggest funders.

54. The withdrawal of the Chinese Government funding occasioned the Ministry to source
atternative funding to settte payment for the certificates that had been raised by the
contractor for the works done. The request for additional funding under Articte 223 was

approved and subsequentty ratified by Supptementary Estimates lfor Financia[ Year

7077t7023.

55. The said funds were used for the setttement of certificates for works done at the Forces
Research and Referrat HospitaI amounting to the Ministry's 15 percent contractual
obtigation.

3.6. SUBMTSSTONS BY THE CABINET SECRETARY. ENERGY AND PETROLEUM

On Wednesday, 15th March, 2023, the Cabinet Secretary, Ministry of Energy and Petroteum
appeared before the Committee and submitted as fottows -

56. The Government was importing petroteum through 85 licensed Oi[ Marketing Companies
(OMCS) through an open tender system captured in the petro[eum regutations and Pubtic
Procurement and Disposat Act, 2015.

57, The recovery during post-COVlD, Ukraine'Russian War and tightening of monetary policy in
the US increased competition for petroleum and subsequently teading to higher prices'
Therefore, to sustain the smatt economies like Kenya, the Government made an intervention
to subsidize petroleum to manage inflation through a Gazette Notice.

58. The Ministry made a request to the Nationat Treasury and Economic Planning through a letter
Ref: MOPM/ P/CONF/3/ 34 v6L.lv(62) dated 2nd August, 2022 for the allocation of an
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additionaI Kshs.16,597,436,070.98 to cover a deficit required to settte outstanding
compensation to importers of refined petroteum products which was criticaI in order to avoid
disruption in suppty of petroleum products.

59. The Ministry of Nationat Treasury and Economic Ptanning through a letter dated Ref.
11941221021 A (10) dated 25th August, 2022, communicated its consideration and approvat of
additional funding of Kshs.16,597,435,070.98 to the Ministry of Energy and Petroleum under
Articte 223 (Supptementary Appropriation) of the Constitution.

60. The payments were in respect to the petroteum pump price stabitization programme
introduced as an intervention vide Legat Notice No. 124 of 10'h Ju[y, 2020, Petroteum
Devetopment Levy Orde6 2020.

61. The funds were used to pay eteven (11) OiI Marketing Companies (OMCS) in September and
October 2022.

3.7. SUBi4TSSTONS BY THE FORMER CABINET SECRETARY AND PRINCIPAL SECRETARY. NATIONAL
TREASURY AND ECONOMIC PLANNING

The former Cabinet Secretary for the Nationat Treasury and Economic Planning, Hon. (Amb.) Ukur
Yatani, EGH and the Former Principal Secretary for the Nationat Treasury and Economic Ptanning,
Mr. Jutius Muia, PhD, FCPA, vide [etters dated 14'h Juty, 2023 and 7'h Juty, 2023 respectivety, sent
written submissions and stated as foltows: -

62. On the meoning of the phrose "a need has orisen" os used in Article 223 of the
Constitution ond how is this need opplied in connection to Section 40(3) (a) of the PFlt
(Notionol Government) Regulations,2015 the former CS ond PS responded os follows -

Article 223 -

(1) subject to clauses (2) to (4), the Notionol Government moy spend money that has
not been oppropriated if -

(a) The amount oppropriated for any purpose under the Appropriotions Act is
insufficient or o need has arisen for expenditure for a purpose for which no
amount has been oppropriated by the Act; or

(b) The money has been withdrown from the Contingencies Fund.

(2) The approvol of Parliament for any spending under this Article shall be sought
within two months ofter the first withdrowal of the money, subject to clouse (3).

(3) If Porliament is not sitting during the time contemplated in clause (2), or is sitting
but odjourns before the approval hos been sought, the approvol shall be sought
within two weeks after it next sits.

(4) When the Notionol Assembly has approved spending under clause (2), on
appropriotion Bill shall be introduced for the appropriation of the money spent.

(5) ln ony particular finoncial year, the nationol government may not spend under this
Article more than ten per cent of the sum appropriated by Parliament for that
financial yeor unless, in speciol circumstances, Porlioment hos approved o higher
percentoge.

The PFM Regutat'ion 40(3) further provides that -
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The purpose for which approvol is sought for a supplementary budget shall be: '

(a) Unforeseen and circumstonces where no budget provision wos made; or
(b) lJnavoidoble, in circumstonces where there is an existing budgetary provision which

however is inodequate.

ln light of the above, the Constitution envisages a situation where a need is unforeseen
and unavoidable, particularty where Parliament has not appropriated any funds or the
need is unavoidable where Parliament has appropriated insufficient funds. For
instance, if budgetary provisions are estimates and the outcome of public procurement
is unavoidable, then Article 223 of the Constitution can be applied given a need has

arisen. Also, "a need may arise" in this circumstance was unforeseen and unavoidable
during the financial year thus necessitating expenditure of the Government. For
instance, when the COVID-19 pandemic struck in 2020, "a need arose" where no
budgetary provision had been made and the Government had to intervene under Article
223 of the Constitution. Under either of the two circumstances described above,
Parliamentary approval must be sought within two months after the expenditure has
been incurred or where approval is not granted within the two months and Parliament
adjourns, seek approval within 14 days when it next sits or where it was on recess,
within 14 days after it next sits.

In conclusion, it is ctear the two relevant laws are linked and the Constitution
supersedes the Regulation.

63. On the need to clarify whether expenditures which were olreody known ot the time of
finalizing the estimotes but could not be accommodoted con be brought bock during
budget implementotion through o supplementary, the former CS and PS responded as

follows -

The Nationat Treasury was guided by the Laws governing Pubtic Finance spec'ificatty
the Constitution, Public Finance Management Act, 2012 and attendant Regulations.
His opinion was that if a need arises, expenditures which were already known at
the time of finatizing the estimates but could not be accommodated can be brought
back during budget imptementation through a Supptementary Budget particularly if
there was fiscaI space or if the fiscaI space altowed. This was expressty permitted
by Articte 223 of the Constitution which deats with Supptementary Appropriation.

64. On the reosons why the expenditures in question could not woit for the Annual
Appropriation ond why the Notionol Treasury administrotively opproved but the
disbursement ond subsequent poyment took two months, the former CS and PS

submitted os follows -

(i) Some of the expenditures which were granted were unforeseen and unavoidable
such as drought-related interventions. ln such circumstances, it was not possibte to
delay such expenditure to the next financial year for it to be appropriated;

(ii) ln deating with expenditure requests, that were originated by Ministries to be

atlowed under Articte 223, the Nationat Treasury was guided by the provisions of
Articte 223(1), (2) and (3) of the Constitution. The subsequent payment of the
expenditure granted under Articte 223 was managed by the requesting Ministries
subject to the avaitabitity of exchequer; finatty,
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(iii) At[ the spending by the National Government between July 7027 and September
7022- was submitted to the National Assembty for approva[ vide a [etter Ref: ES 1 /02
'H' (7) dated 'l2th September 7022 and acknowledged by a Letter Ref:
NA/DLP/TBO/CORRES/2022 dated 28'h September 2022.

65, On the circumstonces under which the Notional Treosury authorized the ltinistry of
Defence to spend KSh.900 million which accrued from frequencies given by the
Communicotion Authority of Kenya, the former CS and PS responded as follows-

That, he had informed the current Cabinet Secretary to provide the above
information/documentation to the Committee because he teft Office in October, 7072 and
may not be in a position to provide the same.

3.8. SUBMISSION BY THE CABINET SECRETARY INTERIOR AND NATIONAL ADMINISTRATION

The Cabinet Secretary for lnterior and National Administration, the Hon. Kithure Kindiki. EGH,

vide a tetter dated 25th June, 2023, forwarded written submissions and stated as fottows, that-

66. The mandate of the Ministry of lnterior and National Administration entaited the creation of
an enabling environment by ensuring peace and security to the peopte and property,
maintaining a credible nationat integrated information management system, promoting
nationat cohesion, facilitation of administration of justice and provision of correctional
services for Kenya's economic development.

67. Articte 223 of the Constitution stiputates that the Nationa[ Government may spend money
that has not been appropriated if; the amount appropriated for any purpose under the
Appropriation Act is insufficient or a need has arisen for expenditure for a purpose for which
no amount has been appropriated by that Act or the approva[ of Partiament for any spending
under this Articte sha[[ be sought within two (2) months after the first withdrawaI of the
money.

68. Arising from the above and in appreciation of the escalated activities towards the August
2022 General Election, the State Department for lnterior and Citizen Services sought an

additiona[ budget provision of Kshs.300 mitlion under Articte 223 of the Constitution to
strengthen the security operations of multi-agency security teams to address the then-
prevailing security issues across the country and the upcoming General Elections.

69. Subsequently, the National Treasury approved additionat funding of Kshs.125 mittion vide a
Letter Ref: TNT/CONF/118/ 18/0'l /N (123) dated 3'd August, 2022, to imptement the planned
security- related activities in respect to the August GeneraI Etections.

70. The said funds were utitized for the intended purposes and the same was regutarized under
Supplementary Estimates No. 'l for the financial year 702217023 that was approved by the
National Assembty in February 2023.
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3.9. SUBMISSIONS BY THE FORMER CABINET SECRETARY. MINISTRY OF AGRICULTURE. FISHERIES

AND LIVESTOCK DEVELOPMENT

The Former Cabinet Secretary in charge of Agricutture, the Hon. Peter Munya, EGH, vide a [etter
dated 30th August, 2023, forwarded written submissions and stated as follows, that;

71. At a meeting hetd on 25th Ju|y,2022, the Nationat Security Councit (NSC) considered the
Memorandum NSC (22)30 and approved the Sifted Maize Flour Subsidy Program and the NSC

further directed the Cabinet Secretary to the National Treasury and Economic Planning to
provide Kshs.2 mittion per week forits implementation.

72. Regarding funds for implementation of the Maize Flour Subsidy program, approvat was
granted by the Cabinet Secretary to the National Treasury under Articte 223 of the
Constitution and Section 21(7), (3) and (4) of the Pubtic Finance Management Act, 2012.

73. Regarding the execution of the Maize Ftour Subsidy Program, the Principat Secretary, of the
State Department for Crop Development and Agricultural Research was the team leader of
the lnter-Ministeriat Taskforce that implemented the entire Sifted Maize Ftour Subsidy
Program.

3.10. SUBMISSIONS BY THE IMMEDIATE FORAAER PRINCIPAL SECRETARY STATE DEPARTMENT

OF AGRICULTURE

On Tuesday, 26th September, 2023, the lmmediate Former Principal Secretary Secretary for
Agricutture, Mr. Francis Owino, appeared before the Committee and submitted as follows, that;

74. He was appointed as the Principal Secretary in 2018 and served as a Principat Secretary in
the State Departments for Public Service and Youth, lndustriatization and Fisheries and the
Btue Economy.

75. White serving as the Principat Secretary in the State Departments for Public Service and
Youth, lndustriatization and Fisheries and the Btue Economy, he was further appointed as

Acting Principat Secretary of the State Department for Crop Devetopment and Agricutturat
Research in the Ministry of Agriculture, Fisheries and Livestock Development.

76. ln the course of discharging his duties, he received a tetter dated 25'h Juty, 2022 from the
Head of Pubtic Service addressed to him, his other colteague, the Principal Secretary for
Livestock, Cooperatives, the Nationat Treasury and Planning and copied to the Cabinet
Secretaries for National Treasury Agriculture, Fisheries and Cooperatives and the Attorney
Genera[.

77. The letter communicated a meeting hetd on 25th Ju|y,2022, where the Cabinet Secretaries
of Agricutture, Livestock and Fisheries and Cooperatives, the National Treasury and Planning
and the Attorney GeneraI presented a Joint Cabinet Memorandum apprising the Government
on the food and nutrition security situation of the country and the need for a maize flour
subsidy.

78. The Government consequentty approved the sifted Maize Ftour subsidy for immediate
imptementation.

79. The then Cabinet Secretary, the Nationat Treasury was directed to provide Kshs.2 bittion per

week for four (4) weeks, Kshs. 257 mitlion for monitoring and overseeing the programme at
att tevels and a further Kshs. 532 mittion to c[ear outstanding bilts pending for mitters for the
FY 7017 /2018.
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80. Upon receipt, he signed contracts with 129 milters who had the requirements inctuding
certificate of incorporation, pin certificate, tax compIiance certificate, AFA certificate, VAT
certificate, vatid trade ticense, bank detaits, KEBS certificate, milters contact person and
physicat location of the milters.

81. A command center for receiving and processing payments was set. The Departmental
Committee on Agricutture and Livestock conducted an inquiry on the same and tabted a
report on 7'h Juty, 2023 and one of the recommendations was that funds that were spent
under Article 223 of the Constitution, be regutarized.

82. The Ministry of Agricutture shoutd come up with a policy on how to engage in future subsidy
programs.

3.1 1. SUBMISSIONS BY THE IMAAEDIATE FORAAER PRINCIPAL SECRETARY STATE
DEPARTMENT OF BROADCASTING AND TELECOMMUNICATION

0n Thursday, 10th August, 2023, the lmmediate Former Principal Secretary for the State
Department of Broadcasting and Telecommunication in the Ministry of lCI, lnnovation and Youth
Affairs, Ms. Esther Koimett, appeared before the Committee and submitted as follows, that;

83. Under the Executive Order on the Organisation of Government in operation at the time of
the transaction, Telkom Kenya Ltd. (TKL) was ptaced under the State Department for
Broadcasting and Tetecommunication as the State Department in charge of
tetecommunications policy under the Ministry of lCT.

84. She did not deal with the transaction which is the subject of the inquiry and was not aware
of it untiI it came to the public domain through media reports.

85. She did not have information on the matter even if she was the Principal Secretary then
citing that the Government hotds 40 percent sharehotding in Telkom. The transaction was a
shareholder transaction, meaning that the funds for transaction of this nature were provided
directty by the National Treasury.

86. To the best of her knowledge, the State Department was not invotved in the transaction
retated to the purchase of shares of a co-investor in TKL. That was a sharehotder matter
that fett under the purview of the National Treasury as the Ministry with the [ega[ powers for
such a transaction, under the Cabinet Secretary to the National Treasury lncorporation Act
(Cap 101 ) of the Laws of Kenya.

3.12. SUBI.AISSIONS BY THE CABINET SECRETARY NATIONAL TREASURY & PLANNING

The Cabinet Secretary for National Treasury and Planning, Mr. Njuguna Ndung'u, vide a letter Ref:
TNT/CONF 51t07 'E (70) dated 26th Aprit, 2023, forwarded written submissions and stated as
follows -

87. Article 223 (1) o't the Constitution provides that the Nationa[ Government may spend money
that has not been appropriated if;
(a) That amount oppropriated for ony purpose under the Appropriotion Act is insufficient

or o need hos arisen for expenditure for o purpose for which no amount has been
opproprioted by thot Act; or

(b) lAoney hos been withdrawn from the Contingencies Fund.
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88. Further, Articte 223(2) and (3) of the Constitution provides that the approva[ of Parliament
for any spending under this Articte shatt be sought within two months ate the first withdrawa[
of money and if Parliament is not sitting during the time contemptated in Clause (2) or sitting
but adjourns before the approval has been sought, the approval shatt be within two weeks
after it next sits.

89. Att spending by the National Government between Juty to September,2022 was submitted
to the Nationai Assembty for approvaI vide letter Ref: ES '1 /02 'H' (7) dated 12th September,
2023. Further, the Nationat Treasury acknowledged receipt of the Nationat Approvals vide
letter Ref: NA/DLP/TBO/CORRES/2022 dated 28'h September, 2023.

3.13. SUBMISSIONS BYTHE CHIEF EXECUTIVE OFFICER. TELKO,\A KENYA LIMITED

On Monday, 30'h October, 2023, the Chief Executive Officer of Tetkom Kenya Limited, Mr. Mugo

Kibati, appeared before the Committee and submitted as fottows: -

90. The Board of TKL never received an express intention from JHL to exit TKL however, the
Board became aware of the intention through: -

(a) A request by JHL in August, 2021 for the management of TKL to support a due diligence
exercise that would be conducted by potential investors which culminated in a

presentation by the management on 29th November 2021 to one of the potential
investors; and

(b) ln a tetter dated 24th January, 2022, JHL wrote to Te[kom Kenya indicating their intention
to terminate the Management Services Agreement'

91. JHL informed GOK of its decision to exit Tetkom Kenya Limited in Juty 202'l by exercising it
put option. The exit was prompted by the faiture to attain shareholder alignment on the
company's strategic direction, GOK's disapproval (as a sharehotder) of a merger transaction
with Airtet Kenya occasioning materiat loss of value to Tetkom Kenya Limited and its
sharehotders and arbitrary expropriation of the company's prime assets.

92. There was no [ega[ requirement for JHL to inform the Board of TKL on JHfs intention to exit
from TKL before communicating the same to the National Treasury.

93. That, the Nationat Treasury vide a tetter dated 19'h August, 2022, informed the Chairman of
the Board of Tetkom Kenya Limited that Jamhuri Hotdings Limited (JHL)/Helios had informed
the Government of Kenya (GoK) of their decision to exit Tetkom by exercising their put option
as provided for in the sharehotder agreements.

94. The National Treasury requested the Chairman to convene a Board meeting to pass the
necessary resotutions to facititate comptetion of the transaction'

95. On Tuesday, 29th August, the Chairperson of the Board (Tetkom) wrote back to the Nationat
Treasury informing him that: -

(i) ihe Board as it was constituted at the time, tacked a quorum and therefore could
not meet to detiberate on the matter;

(ii) The agreed form of the Attorney General',s tegat opinion had not been submitted
for thi Board's consideration yet it was a fundamental condition to process the
request;

(iii)the Directors required a[[ the necessary information to process the request;
(iv)if compteted, the proposition woutd introduce significant immediate chaltenges to

the parastatal under the various taws, statutes and guidelines;
(v) the company had an obtigation to notify its emptoyees, customers and other

stakeholders of the transaction; and
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(vi)the Board Members required guidance on how to officiatty communicate the
transaction, particutarty about the emptoyment contracts of emptoyees as wetl as
other ongoing operational contracts vyith criticat stakeholders and partners given
that the directors were not involved in the transaction.

96. As the CEo of Tetkom Kenya Limited and to the best of his knowtedge, he was not privy to
the meetings of the Board about the said transaction, and the transfer of shares was equatty
undertaken by the Board and not the CEO. lt is the discretion of the shareholders to
involve/not involve the Board in such meetings but ordinarity, they are sharehotder to
sharehotder meetings.

97. The Board and Management of TKL were not privy to the discussions between sharehotders
of the company regarding the vatue of the shares. However, vide a tetter dated 19th August
2022, the fottowing was noted

(i) GOK agreed to purchase 60 per cent of the ordinary issued share capitat from JHL
at a nominal amount of USD 1 .;

(ii) JHL agreed to transfer by Deed of Novation att rights and obtigations retating to all
outstanding loans advanced by JHL to TKL amounting to USD.51,186,057;

(iii)JHL agreed to transfer by deed of novation atl rights and obtigations retating to
sharehotding loans that JHL took over from OrEA amounting to USD.239,938,692;
and

(iv)GOK made payments for considerations of the purchase of shares and outstanding
toans and accrued interest for [oans advanced to TKL by JHL.

98. The transaction between JHL and GOK was compteted on 12th August, 2022 fottowing
receipt of USD 51,186,057 by JHL from coK and de[ivery of the futty signed transfer
documents inctuding futty signed share transfers from JHL to GOK.

99. TKL neither rece'ived nor disbursed any funds retating to the exit of JHL and therefore, the
Board was not aware of any detait of payments, accounts particulars and amounts paid.

100. After the new administration came into place, Telkom, engaged the new CS Treasury who
inferred that they wanted to secure a new investor to reptace Jamhuri and needed Tetkom's
support. So, it was the Nationa[ Treasury that had been driving the process of acquiring a
new investor to take Jamhuri shares.

3. 14. SUBMISSIONS BY THE IMT,TEDIATE FOR/'AER CABINET SECRETARY. MINISTRY OF ICT

The immediate Former Cabinet Secretary, Ministry of lCT, Mr. Joe Mucheru, EGH, vide a Letter
dated 31't August, 2023, submitted as fottows, that: -

101. The Government of Kenya through the Nationa[ Treasury was a sharehotder at Tetkom
Limited and the issue of funds spent towards Tetkom Kenya Limited or why the said
expenditure could not await the annual appropriation process woutd be adequately
addressed by the Cabinet Secretary of the then National Treasury.

1O2. To the best of his knowtedge, he did not deal with the transaction which is the subject of
the inquiry and was not aware of it until it came to the pubtic domain through media
reports,

103. He did not have information on the matter even if he was the Cabinet Secretary then citing
that the said transaction was purety a shareholder-to-shareholder engagement i.e. Tetkom
and the Nationat Treasury.

,
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3.15. StTE VrSrr

104. The Committee undertook an inspection visit to the Forces Memoriat and Research Hospital
in Kabete on Friday, 24th March, 2023 as earlier proposed by the Principat Secretary Ministry
of Defence, when he appeared before the Committee. During the visit, the Committee was

briefed as follows, that-
(i) The Hospitat [ocated at the Kenya Defence Forces Army Barracks in Kabete, a Level

Six referral hospitat, woutd have a bed capacity of 700 and woutd offer specialized
health services to the military security personnel and the general public.

(ii)With regard to the funds in question, the Ministry requested for additiona[ funding
to aid in the comptetion of the said hospital for the FY 2023 /2074.

105. After the visit to the said facitity, the Committee noted that -

(i) The project was a noble idea and upon completion the facility which had a 700-bed
capacity woutd provide premium healthcare and serve a[[ security sectors among
them the Kenya Defence Force (KDF), Nationat Police Service (NPS), Kenya Witdtife
Service (KWS), National lntelligence Service (NlS), Kenya Coast Guard Service
(KCGS), the National Youth Service (NYS) and their families in line with the Big Four
NationaI Agenda of enhancing UniversaI Heatthcare.

(ii) The hospitat was stitl at 25 per cent comptetion and required more funds to enable
its completion though the National Treasury had allocated Kshs.900 Mi[tion to the
NSTS project and an additionat Kshs. 2.2 Bitlion for the period under review.

Figure 1. tAembers ol the Pubtic Petitions Committee being token through a Presentotion on the
proposed architecturol design of the Kenyo Defence Forces Army Barracks, Kabete.
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gure 2. llembers ol the Public Petitions Committee being taken through the proposed
hitecturol design of the Kenyo Defence Forces Army Barracks, Kobete
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PART FOUR
4. COMMITTEE OBSERVATIONS

Upon hearing from the petitioner and other witnesses, the Committee observed that: -

106. Withdrawats were made by the MDAs mainty between Juty-September, 2022 towards the
end of the term of the Jubitee Administration as claimed by the Petitioner as fo[[ows-

(a) The State Department for lnfrastructure's requisition of -

i.) Kshs.2.8 biltion to cater for additional budget for setect ftagship projects'
lmprovement of Lamu- ljara-Garissa Road vide a letter Ref: Articte 223:
FY2O22-2O23!O6 dated 4th August, 2022 and funding was done on 5th August
7022;

ii.)Kshs.4.8 bittion to cater for additional budget for select flagship projects'
duatting of Nairobi Eastern Bypass vide a tetter Ref: Article 2231 FY2022'
2o23to6 dated 4th August, 2022 and funding was done on 5th August 2022; and

iii.)Kshs.1,850,000,000 to cater for additionaI budget for setect flagship projects'
Construction of Makupa Causeway vide a tetter Ref: Article 223: FY2O72'
2023106 dated 4'h August,2022 and funding was made on 5th August 2022.

(b) The Ministry of Defence's requisition of Kshs. 2.2 bittion to cater for the GOK funding
component of Leve[ 4 Forces Research and Referral Hospita[ and funding was done on
4th August 2022;

(c) The COB approved National Treasury's requisition of Kshs.6,091,140,702 to cater for
the Exit of Hetios lnvestment in Telcom Kenya LTD vide a letter Ref: Article 223:
FY2O22-2O23IO3 dated 28th July,2022 and funding was done on 5th August 2022;

(d) The State Department for Crop Development and Agriculturat Research's requisition of
Kshs. 4 bittion to cater for the imptementation of the maize subsidy programme vide a
(etter Ref: Article 223: FY2O22-2O23IO1 dated 25th July,2022 and funding was done
on 4'h August 2022;

(e) The requisition by the Ministry of Petroteum and Mining of Kshs. 16,597,436,070.98 to
cater for compensation of oil importers under Petroleum pump price stabilization and
funding was done on 16th September 2022;

(f) The requisition by the Ministry of lnterior and Citizen Services of Kshs.125,000,000 to
cater for the Mutti-Agency Security Teams for the 2022 General Elections vide a letter
Ref: Articte 223i FY2O22-2023/05 dated 3'd August, 2022 and funding was done on
5'h August, 2022;

(g) The requisition by the State Department for Earty Learning and Basic Education of
Kshs.4,12'1 ,665,433.00 to cater for Secondary Education quality and improvement
Projecis under IDA vide a letter Ref: Articte 223: FY2O22-2O23124 dated 12th

September, 2027 and funding was done on 14'5ep'2077; and;

(h) The requisition by the Presidency of Kshs.411,909,902.70 out of Kshs.2,961,436,261.85
and the outstanding batance of Kshs.2,549,526,359.15 had not been apProved due to
non-provision of the retevant documents.
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,l07. The House subsequently approved a[[ the expenditures with the exception of Kshs.4.5
mittion towards the maize ftour subsidy programme and Kshs.6,091,140,702 towards the
acquisition of Telkom Kenya through Supplementary Appropriation Act, 2023.

108. Notwithstanding the avaitabitity of Contingency Fund to respond to emergencies, none of
the MDAS made request from the Fund due to the stringent conditions under Section 21 of
the Pubtic Finance Management Act, 2012. They therefore preferred to make funding
requests under Article 223(1)(a) of the Constitution and not Articte 223(1)(b) of the
Constitution.

109. There were no safeguards to bar an outgoing administration from incurring expenditure in
case of an emergency. The Constitution gives the National Treasury leeway to spend as long
as the amount spent is in tine with the provisions of Article 223. Notwithstanding this
provision, the Pubtic Finance Management Act, 2012 and its attendant Regutations needed
further amendment to bar misuse of Article 223 spending.

110. The Public Debt Management Office is currently domiciled in the National Treasury. This
arrangement compromises the independence of the Office since the Head of the Office
reports to the Cabinet Secretary. Therefore, the office lacks financial autonomy to
discharge it mandates.

111. The Cabinet Secretary for the National Treasury and Ptanning did not provide the Controtler
of Budget with the minutes ratifying the prioritization of the three roads by the Ministry of
Transport that occasioned approval and disbursement of Kshs.9,450,000,000.
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PART FIVE
5. COMA4ITTEE RECOMMENDATIONS

Pursuant to the provisions of Standing Order 227 and in response to the prayer sought, the
committee recommends that -

1. Prayer 1: Orders the Auditor Generol to conduct a speciol forensic audit within
two weeks on all public expenditures from July to September, 2022 ond
specificolly the expenditures thot were never voted for by Porliament
but were still allocoted ond spent by llinistries dnd other Government
Agencies;

The Committee notes that Articte 223(1) of the Constitution provides for certain
parameters upon which the National Government may spend money that has not been
appropriated. The parameters are as fotlows -

(a)The amount oppropriated for any purpose under the Appropriation Act is

insufficient or o need hos arisen for expenditure for a purpose for which no omount
hod been oppropriated by that Act; or

(b) hloney has been withdrawn from the Contingencies Fund.

The Committee further notes that certain expenditures did not find favour within the
provisions of Article 223 of the Constitution.

Therefore, the Committee recommends that the Auditor-General conducts a forensic
audit with a view to establishing the alleged fraud, corruption and other financial
improprieties in compliance with Section 37 of the Pubtic Audit Act, 2015 in resPect of-

i.) the approval by the COB of the National Treasury's requisition of Kshs.
6,091,'l4O,7OZ to cater for the Exit of Helios lnvestment in Telcom Kenya
LTD and funding done on 5th August 2022; and

ii.) the State Department for Crop Development and Agricultural Research's
requisition of Kshs.4 biltion to cater for the implementation of the Maize
Subsidy Programme and funding done on 4th August 2022.

Estoblishes a Commission of lnquiry, with public heorings, to have the
public know why and further appreciote how the said 55 billion was
irregularly allocated and spent;

2. Prayer 2:

(a) The Committee conducted hearings on this Petition in an open and transparent manner.

(b) This suffices as a proper inquiry into the matter by the Committee.

Therefore, the Committee rejects this prayer.
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3. Prayer 3: Thot the soid Commission ol lnquiry put the following officers to their
strict proof;
i.) Outgoing Notionol Tredsury Cdbinet Secretory, hnb. Ukur Yottoni;
ii.) Controller of Budget;
iii.) Accounting officers of all beneficiory allotees; ond
iv.)Any other relevont officers as well os interested members of the

public ond professionol orgonizotions to give their input.

The Committee notes that-

i.) Articte 276(5) of the Constitution provides that the holder of a public office,
including a political office who directs or approves the use of public funds contrary
to law or instructions, is tiable for any [oss, whether the person remains the hotder
of the office or not;

Therefore, the Committee recommends that the Auditor-General audits the
expenditures and the roles of the officers involved in the execution of their duties in
relation to the appropriation of the funds and if found culpable, the appropriate action
be taken against them.

4. Prayer 4:. Amends the relevont laws to bar outgoing administrotions lrom
spending ony such public funds not voted by the Nationol Assembly and
by dint of the same, introduce heovy penolties including life
imprisonment for those found culpoble on such economic crimes that
omount to treason and economic terrorism;

The Committee notes that -

i.) The current framework is atready sufficient. The PFM had anticipated fiscat
indisciptine during the etectioneering period and provided for pre and post-etection
economic and fiscal report; and

ii.)The Petitioner did not provide sufficient reasons for a shift warranting the
amendments neither did the Petitioner nor the stakeholders provide with specificity
and exactitude the gaps in the law to warrant any amendments.

Therefore, the Committee rejects this prayer and recommends that the provisions of
the PFM are sufficient and should be complied with strictly according to the law.

5. Prayer 5: Moves to amend the Finance Act, 2022 and other relevant laws with
focus on recalling on delegated legislative power on taxation granted to
the Kenya Revenue Authority and or and any other agency.

The Committee notes that -

i.) The Petitioner did not justify any probtem with the Finance Act, 2022.
ii.)The Constitution and the Statutory lnstruments Act, 2013 allows Parliament to

detegate the making of regutations and other instruments but requires their tabting
and consideration by Parliament through the Committee on Delegated Legistation.

iii. )The Petition did not provide cogent reason to warrant the recatting of the detegated
power.

Therefore, the Committee rejects this prayer.
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6, Prayer 6: lAakes ony other recommendotions thot it deems fit.

The Committee recommends that the National Assembly considers the following -

i.) Appropriating funds in the Financial Yeat 2OZ4|2O25 to allow for completion of
stalled projects under the Ministry of Defence (The Forces Referral and Research
Hospital in Kabete) and the Ministry of Roads and Transport (the three roads)
identified to have high impact in implementation as they touch on security,
enhance mobility, accessibility and are key in spurring economic development;

ii.) Amending Section 62 and any other consequential provlsions of the Public Finance
, anagement Act (2012) to create an independent Public Debt Management Office
outside the National Treasury; and

iii.)The Report be considered for debate in the House.
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REPUBLIC OF KtrNYA

TI{E NATIONAL ASSEMBLY
THIRTEENTH PARLIAMENT (IiIRST SESSION)

CONVEYANCE OF PUBLIC PETITION
(No. OO4 of2O22)

REGARDING F'UNDS SPENT BY NATIONAL GOVERNMENT
CONTRARY TO PROVISIONS OF ARTICLE 223 OF TIIE

CONSTITUTION

(

Honorable Members, pursuant to Standing Ord.er 225(2)(b) which
I cquires the Speal<er to r^eport to the House any petition, other thanthose presented by a Mernber, I wish to report to the House that I havereceived a Pctition from Mr. Stephen Mutoro bcing the secretary Generalof co.sume' Federation of l(enya (coFtrI(), a ,on-profit and non-politicarsociety registered under the societies Act, cap.loB which is committed topromoting consumer protection.

Honorable Members, the petitioner avers that toqrards the end of theterm of the Jubilee Administration, I(shs. 55 B rion was spent witl-routthe approval of the Natio,al Assembly, contrary to provisions of Articie223 of the constitutio,. l'he petitioner is concerned that expenditure ofsuch colossal sums was incur.red b],.the Goverpment at a time,a,hen thecountrl was grappling with a huge public debt, high inflation and a higi
co st of iiving.

Honorable Mernbers, the petitioner states that the lacl< of transparencyand accountability in tl-re run_up to the transition from oneaclrninistrat.ion to trnother- \ ras a mat.el, of grca. concern. F,rther, thePetitioner is co.cernecr ti-rat if r-rncheckccr, si,iilar incidences wilr r.ecnr infutrrre leadir-rg to fr-rrther burden to the tzrx payer.



a

Honorable Members, efforts by the Petitioner to have the matter
addressed by the Ministry of National Treasury and Planning have not
been fruitful. The Petitiouer therefore humbly prays that the National
Assembly orders that the Auditor Genera-l conducts a forensic audit on
all public expenditure by the national government between July and
September 2O22; amends the relevant laws to bar outgoing
administrations from spending any such public funds irregulariy and

make any other recommendations that it deems fit.

Honorable Members, having established that the matter raised in thei.
Petition is weII within the authority of this House, I direct that the
Petition be committed to the Public Petitions Committee for consideration
in accordance with the provisions of Starding Order 208A. The

committee is required to consider the matter and rePort its findings to
the House and to the Petitioner in accordance with Standing Order
227(21.

I thank you.

THE RT. HON. IVETANG'ULA, EGH, MP
SPEAKER Or. THE NATIONAL ASSEMBLY

01- tl .
2022
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Consu rners Federation of Kenyaertl toJ:1
Rehema place, Block F-45,
NBonB Rd/Ring Rd. Kiljmani ,
PO. 8ox 28053-0O2OO
Nairobi

Dear d,,'*.

-/. -_.1-:-

ll -,:ir"
W:t V tZ,)

Cofek' ' i
n'

't\ .r'a/

September 21, 2022

IVIs Serah l(iolio
Ag..Clerk to the National Assembly
Pnlliament Brrildings
NATROBI

Cell: +254-71555S550, O733180008;
Email: admin@cofek.co:ke

: hotline La cof ek. af rica
Twitter: @Cofek_afr.ica
Web: www.cofek.africa

0

I' the undersignec, anc pursuenl to prc'isicns ofArticre i7 and I r9 o{.the constiution and actingto'and on behalf ot the Consurners Federation of Kenya 1C"i"tl, 
" 
*r_pr"i;q;;,il;il:non-denorninalionar reqistered society prornoting .rrJ,ii ,or.",,on and connecled r)urposes -hereby drarv rhc anenrion of rhe H*r. i"ii" irii";,;;;:"'"' ,

Credible infonration, arreadvin,the.pubric dornain, point to shocking revelation ofsb55 birrionspent in rt'e Iast davs of tr:e iul:iree Adrninisrrati"";;;;;;;r;;rrrar of rrre Narionar Assenrbry.Huge arnounrs of rnonev ru"r. orto"ated ro J;]il; ;;ffi;;"jnd agencies ar a rinre 
'vrren 

rhecountry rnay,a'e defaurred on thc ever-rising prrrri" i"Li,'.'r*rt in,ation as evidenced byextremely high food and luei prices oro 
""a""Io,," it-"-p'*ir]'runrg"a opaque fuel subsidy.

\l/orse, this happened afier the tnorr con(,,,hDr-,!nF,.;-_rr.. _.

l';"*:',*:lxfiiltl.!x i"T::'ffi ll[li?:ixT:f :: ;,H ;]::,":,:tlfi :i"
transactions. rty on fast-moving consunrel goods and even on .f""i"ni" 

-.._,,

The inappropriate and ircgar (,is)rse o[the said Sh55 birion is a porntcr to weak nrecr]anrsrnso,, transparcncy a,d accounrarririty in ttre rrn-up to ira;;;;;il,, or)e co'errmenr to the othcr.I[ alnounts to blatant conuption. The Kenyan,"-p"y.. i""r"il" put in a situation rvhere s/henust firance an expensi'e e recrion and .; 
"prq;; 

l;r;;;;;,",uil"r" 
"otorr"t 

surns of nroney arelost. Again, this cannot be a preccdent that rnust fr. r", iro"f.;,,i nrrd recovel1,9f1hg said funds,ought to be rnade a priorirl, and rhose r*ho frrot. if," fr,,', frlnugtr"t ro s,"ifr it,sricr. Besides,,reclranis,s to avcrr sirnirar incrdents tion., o".rnling i,, r",,1,.J,,rrrt be put in prace This rvourdbe the lcast that is nceded to inspire confide,r"";,;;;g K;;;;ilr',o ,"r,o"
T'{AT rve confir,r that efforts ha*e been made to have trre rr.rattcr addressed by the relevantbody' and it faired to give satisfactory response. The oLrtgoinr; Natiorrar rreasury cabinetsecretaly, currently on tetnporary incuurbencl,, ,. ul."iv.ii.ri"either returned our calls nor
PE'l lTrON ON FUNDS SpEN.t By N,A..IONAL cOVERNtvtENT Wl. tOUt. APPROVAL OF THENATIONAL ASSEfuIBLY
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answered our 1r'eets. we l<norv other Govemrnent agencics narnely the controller of Budget,
Auditor General, Ethics and Anti-corruption cornrnission, Director ofp.blic prosecutions,
amo,g others lrave respective responsibilities but the National rreasury carries with it lhe
heavier bLrrden

TIrAT we confi.n tha[ t]re issues in respecl ofrvhich the petition is made are not pending before
any court of law, or constitutional or legal body

T{EREFORIi your humble petitioner(s) Pray that Parliaurent and specifically the National
Assenrbly -

(a) Orders the Auditor General to conduct a special forensic audit, \\,ithin trvo uceks, on all
public expenditures July to september,2022 and specifically the expenditure that was
never voted for by Parliarnent but was still allocated and spent by Ministries and olher
Governrnent Agencies

(b) Establishes a Comrnission of hrquiry, rvith public lrearings, to have the public knou,why
and further appreciate horv the said Sh55 billion rvas inegularly allocated and spent.

(c) That the said Commission oflnquiry put the Following officers to their strict proof,
(i) Outgoing Nationai Treasury Secretary Amb. Uj(ur yatlani
(ii) ControllerofBudget
(iii) Accounting officers ofall beneficiary allottees
(iv) Any other relevant olTicers as rvell as inlerested mernbers ol'the public and

professior.al organizations lo give their input
(d) Atnends the relevant laws to bar outgoing adrninistrations from spending any such p.blic

funds not voted by the National Assembly and by dint of the same introduce heavy
penalties including life in prison for those found culpable on such cconomic crimes rhat
amount to treason and econornic terrorism.

(e) Moves to amend the Finance Act,2022 and other relevant taws wilh focus on recalling on
delegated legislative porver on taxalion granted to the Kenya Revenue Authority and or
any other agency

(l) Establishes an independent Public Debt Managernent Authority soonest possible in order
. that the said agencl,tracks and rnonitors any net'debt and or repaytnent rvith a vieu,to

l'ully cornplying rvith rhe applicable Iarv(s).
(g) Thal the report of the said inquiry be nrade public irnrnediately it is tabled in Parliarnent

for frrrther scrutiny by nrenrbers of the public

And your PETITIONEIT will ever Pray

Yburs Sincerely

tephen Mutoro (lD No l37r5il t)
SECITE'I'ARY GI'NERAL

PETI'I'ION ON FUNI)S SPENT BY NATIONAL GOVERNMEN'I' WII'I.IOUT APPROVAI- OF TFIE
NATIONAL ASSEMIII-Y I'aee 2 of 2
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REPUBLIC OF KENYA
THE NATIONAL ASSE,VTBLY

THIRTEENTH PARLIA,\AENT - THIRD SESSION . 2023
PUBLIC PETITIONS COAAAAIfi EE

ADOPTION SCHEDULE
ON THE CONSIDERATION OF PUBLIC PETITION NO. 04 OF 2023 REGARDING FUNDS SPENT

BY THE NATIONAL GOVERNAAENT CONTRARY TO THE PROVISIONS OF ARTICLE 223 OF THE
CONSTITUTION

DATE fY1a"'rl^ ,..Q.r'af
la

We the undersigned Honourabte Members of the Pubtic Petitions Committee, do hereby
affix our signatures to this Report on the Consideration of Public Petition No. 04 of 2022
regarding Funds Spent by the National Government Contrary to the provisions of
Article 223 of the Constitution to confirm our approval and confirm its accuracy,
validity and authenticity: -

S/NO. NAME SIGNATURE

1 Hon. Nimrod Mbithuka Mbai, M.P.
Chairperson

2 Hon. Janet Jepkemboi Sitienei, M.P.
Vice Chairperson

3 Hon. Patrick Makau King'ota, M.P. l
4 Hon. Edith Vethi Nyenze, M.P.

5 Hon. Ernest Ogesi Kivai, M.P. (.Jo
6 Hon. John Watter Owino, M.P.

7 Hon. Joshua Chepyegon Kandie, M.P.

8 Hon. Maisori Marwa Kitayama, M.P. '- , ///0,
9 Hon. Bernard Muriuki Nebart, M.P. lt?.",l^

't0. Hon. Bidu Mohamed Tubi, M.P.

11. Hon. Cateb Mutiso Mute, M.P.

12. Hon. John Bwire Okano, M.P.

13. Hon. Peter Mbogho Shake, M.P.

14. Hon. Stoya Ctement Logova, M.P.

't 5. Hon. Suzanne Ndunge Kiamba, M.P. QQ 1s^---.*.,-



I Thirteenth Parliamcnt

MINUTES OF THF)

First Session

II.EPUBLIC OF KENYA
THE NATIONALASSEMBL Y

SIXTH SITTING OF THE PUBLIC PETITIONS COMMITTEE
HELD ONTUESDAY. DECEMBER 13.2022 .IN THE CONF ERENCE ROOM HILTON
GARDEN INN HOTEL. SIXTH FLOOR AT 9:00 AM

PRESENT

l. Hon. Nimrod Mbithuka Mbai, M.P.
2. Hon. Janet Jepkemboi Sitienei, M.P.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Ilon. Emest Ogesi Kivai, M.P.
5. Hon. Maisori Marwa Kitayama, M.P
6. Hon. Edith Vethi Nyenze, M.P.
7. l'lon. Caleb Mutiso Mule, M.P.
8. Hon. Bernard Muriuki Nebart, M.P.
9. Hon. Peter Mbogho Shake, M.P.
10. Hon. Sloya Clement Logova, M.P.

PE'TIT

Chairperson
Vice Chairperson

APOLOGIES

l. Hon. Patrick Makau King'ola, M.P.
2. Hon. John Walter Owino, M.P.
3. I-lon. Suzanne Ndunge Kiarnba, M.P.
4. LIon. Bidu Mohamed Tubi, M.P.
5. I-Ion. John Bwire Okano, M.P.

IONERS ON PETITION ITEGARDING AMI1NDMENT TO THE t]N IVERSITIES
ACT.2012

)

I . Mr. Peter Kaberia
2. Mr. Job Githinji

Str]CRETARIAT

Petitioner/Executive Director of PAWA Africa
Petitioner/Vice Chairperson JKUAT Alumni Association

Principal Clerk Assistant II
Clerk Assistant II
CIerk Assistant III
Senior Legal Counsel
Fiscal Analyst
Legal Counsel II
Legal Counscl II

l. Mr
2. Ms
3. Ms
4. Mr
5. Mr.
6. Ms
7. Mr.

Samuel Kalama
Miriam Modo
Willis Obiero
Ronald Walala
Edison Odhiambo
Patricia Gichane
Shadrack Omondi
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,

8. Mr. Martin Sigei
9. Ms. Eunice Jalarlg'o
10. Mr. Yeziel Jilo

Researclr Officer lll
Olficc Assistant
Serj eant-At-Anns

'l-he Chairperson called thc mecting to order at 9.30 a.ul. and pIayeIS wclc said by IJon Janet

j"pkcn.,boi Sitienei, M.p.'l'he Members of the Con.uliltee intloduced thenrselves aftel which the

t-cad Clcrk introduced the sccretariat.

MIN./PPE TC12022t30: PRELIMINAIIIES

rN.|PPLTCl2022l3l: CONS IDERATION OF A PUBLIC PETITION REGARDINGM
FUNDS SPENT BY THE NATIONAL GOVERNMENT
CONTRARY TO PROVISIO NS OF THE CONSTITUTI ON

l) Brief from thc Lcgal Counsel

'l'he Lcgal counsel prescntcd a brief on the Petilion (sec attached brie/) as follows:

(a) llttckground of lhe Petition

That thc Petitioner drew the attention of the Housc to the matter that sotne Kshs. 55 billion was

spcnt in the last days of the Jubilee Administratior.r without the apploval of the National

Assenrbly. That hugc anounts of money werc allocated to various Ministries and Agencies al a

lime when the country may have defaulted on the evcr-rising public dcbt, worst inflation as

evidcnced by the extren.rcly high foocl ar.rd lirel prices over and above the poorly managcd oparlue

fucl subsidy. That the inappropliate anC illegal expenditure ofthe said Kshs. 55billion points 1o a

wcak mecialisrn of transpaicncy and accountability in the run-up to transition frotn onc

Governt.nent to thc other.

(b) Ap1ilicubIc lc80I l)rovi\it)ns

The l-egal Counsel highlightccl Articles 223 and 95 of the Constitution as the key legal

provisio"ns applicable tolhe Petition. Furlher', tire Public Finance Managemcnt Act No. 8 of 2012

provides finincial objectives in a Budget Policy Statenrent ofthe national govemment.

(c) Analysis

The Legal Counsel prcsclited lhat the main issue in the Petition is whether tlic players sought

thcrein lan be granrecl by thc Committee. Thcrefole, a detcnnination of the provisions o1'the law

allows that all thc prayeLs fall wtthin the oversight mandate of the National Assernbly.

Thc Comn.rittec should, therelbre, interlogate tlte accuracy of the information relating to the

appropriation of the Kshs. 55 billion with a vicw to establish rvhether due process was followed

Additionally, the Comnrittee should intelrogate the Cabinet Secretary for National Treasury,

Auditor General, Controllcr olIiudget, ancl ar.ry olher accor,tnting offlcers adversely nrentioncd.



That the Pelitioner avers that credible infonnation within thc public domain indicates that the
Jubilec Administration in its last days spcnt a sum ofKshs. 55 billion without the approval of the
National Assembly. l-he amount was spcnl by various government Ministries, Depirtments and
Agencies (MDAs) amidst elevated debt vulnerabitities by the cor.rntry and other economic
challenges such as high inflation evidenced by high food and fuel prices. The alleged
"inappropriate and illegal (mis)use" ol such a number of resources is a pointer to weak
mechanisms of transparency and accountability during the transition period of the former
Government to the currenl and constitutes blatant corruption.

(c) Prayers sought by the Petilioner

l-he Petitioncr seeks the intervention ofthe National Assentblv to ensure that:

2) Ilricf from thc Parliamentary lludget Office

'l'he l)arlianrentary Iludget Olficer submitted (sea attached PBO hrie/) before the committee as
follows:

k) Legal underpinning of the l,etition

That Articles lj7 and 119 of the Constitution ancl Petition to Parliament (Procedure) Act 2012
providcd the legal basis fbr the Petition.

(b) Summary of cle tails of the Petition

Thc Auditor General be ordered to r:onduct a special lorcnsic audit within two weeks on
all public expenditures frorn July to Septernber 2022 and speoifica y expenditures that
was never voted for by Parliament.
A commission of Inquiry, with public hearings be forrned to enable the public Io know
how Kshs. 55 billion was irregularly allocated and spent.
Parlianrent to amend the relcvant laws to bar outgoing administrations from spending any
such public funds not voted for by the National Assembly and introduce heavy penalties
including lilc imprisonment for thosc found culpable.
Amend tl.re |inance Act, 2022 and other relevant laws with fbcus on r.ecalling on
delegated legislative powe'ou taxation granted to the Kcnya Revenue Authority oi any
other agency.
Establish an Independent l'ublic Debt Management Autholity soonest possible in order
that the said agency tracks and monitors any new debt and repayment with a view to fully
complying with the applicablc laws.
T'he report oi'the said inquily be made public irnnrediately it is tabled in parliament for
fir(her scrutiny by mernbers of thc public.

(d) Anoly.sis of the major issues in the l,etition/Praycr.t

a

a

a

a

a

a
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'fhe PBO Olficcr isolated the major issues in the Petition as fbllows:



i.) Alleged Irregular A llocation/Expenditure of Kshs. 55.billion under Articlc 223 which' 
accoicling 10 the National Asscntbly were spellt b),various ministries. departments and

agencies.
ii.) Eitablishmelt of a Cornnrission of lnquiry, with public hearings to enable the pr"rblic to

know liow the Kshs. 55 billion was ilregularly allocatcd and spcnt. Though not irregtrlar,

it can be handled alier thc I-louse has made its decision on the legality of the Article 223

spending.
iii.) Establishmcnt of an hidependent Public Debt Management Authorily'

iv.jThe AuditoL General to conduct a Special Forensic Auditon Article 223 spending.

v.) Amendmenl of relevant laws to bar oiltgoing Acln.rinistration flom spending such public

lunds.
vi.) Arnenclment of the Finalrce Act, 2022 and olher relevant laws with lbcus on recalling

delegated legislative powcr ou taxation granted to the Kenya Revenue Autirority ol any

other agencY.

vii.) The lretition relates 10 a plocess which has already stalted- 'fhat the National Treasuty

spent the rnoney under Alticle 22ii and wrole to the National Asscnlbly seeking lor

zrpproval since it was no1 sitting at that timc the expcnditures wcre done'

viii.) Thc National Assenrbly lcccivcd thc lclters flonr thc National 'l)'easrrty secking

for approvals on l2tl'Seplcrnber,2022 and 6'" Octobcr, 2022. Ihe First leltcr sought lirr

approval ol'the Kshs. 55 billion in question, but in the second letter they lcversed the

amount they requirc for approval to Kshs. 59 billion. Out of tire Kshs. 59 billion, the

Natiorral Tieasury had spent about Kshs. 44 billion as enumcrated (sec l'BO brief

attached).
ix.) Standing Order 244A providcs that the issr-re of exantinatiou of such expenditure rests

with the Budget anrl Appropriations committee. In this regard he following policy

optiorls u,ere given to lhe Committee-

o Allow the lludget and Approprialions cornmittce 1o considet the re<1uest made

by the National 'frcasury and rvait fbr their report;

. In case thc Public Petitions Committee constrained in terms ol'tinre and that thc

process takes morc than 90 days, the flommiltcc is at liberty to do a Procedural

Motion 10 tlre Flouse to extcl)d thc time thcy have to consider thc matter;

. Writc to thc Spcakcl to allo',v the ComnTittee to exclusively handle tlic Inattcr in

rvhich case the Budget and Appropriation conrmittee will not be in a position to

examine thc issues raisecl. This is lo a\/oid a sccrrario where two colnmittees of
the National Assernbly are doing tlle same thing tliat would result in different

outcomes.

3) Committcc observations tnd colrccrns

(tt) The in|olvemenf o.[the Butlgel antl Appropriation,| Commitlee in lhe molters ruised in the

Petition

The Comnrittee r.esolved to cxprcssly pursue issues brought before it since it is lnandated to

consitler all pctitions brought bcfore the House. '['he Committec specifically noted the possibility

of the two committees having reports thal disagrce if the malters were to be handled by BAC and

PPC.
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With regalds lo the proccdural issue of the matter being handled by the two committees and
yielding dilfcrent rcsults; thc committee was informed that the BAC will only handle rhe
queslion ol' approval and not any other issues raised in the Petition. 'fhe BAC can only
recommcnd to the IIouse to either aDprove or reject the expenditures, and the PPC can use the
BAC report to cnhance ils report to establish whether the said expenditures were legal or
otherwise. The work of the PPC therefore revolves around other issues like for example setting
up ofa comnrission ollnquiry to investigate whether the expenditures were legal or nol.

Further, if BAC recommends approval, some aspects of the Petition will be overtaken by events,
for instance, that the spending was nol approved. However, there are still issues that will be
revisited by the PI'}C that touch on Article 201 of the Constitution with regards to the principles
of public finance like prudence, accountability to establish whether the said expenditures indeed
qualified to be cmcrgencies or otherwisc.

(b) The quantum amount allowed to be spent without parliamentary opproval under Article
223

with regards to the amounl the law allows to be spent without parliamentary approval, the
comnrittee was informed that thc law caps it at 10 percent of the total budget. Any other
amounts which are higher than that, has to be approved by Parliament prior to spending. The
quantum amount in question is Kshs. 59 billion as per the latest communication from the
National 1'reasury, and the budget for the financial year was about Kshs.3.3 trillion hence its
about 5 per cent.

(c) l4/hether the expenditures met the threshold ofa supplementary budget

Regarding the question on threshold, the Committee was informed that the Comnrittee has to
make a decision on it. 'fhe Public Finance Management Act,2012 and its attendant regulations
deline an emergency and what constitutes a supplementary.

An expenditure that was known at the time of finalizing the budget estimates and could
nol be accommodated within the fiscal framework, cannot constitute a supplementary
under Article 223.
A supplementary must be for allocation to activities/programmes which cannot wait for
the next financial year due to the effects it may have on the citizenry, Ibr example,
COVID- I 9 expenditures.

In addition, thc constitution provides that you can only apply Article 223 when there is
insufliciency in allocation.

(d) l'ossibility of having a.joint sitting o/'PPC and BAC

With regards to a joint sitting by the two committees, the Committee was infbrmed of the need to
allow the BAC to conclude their report and make recommendations to the I'louse.'['he House
may approve or reject. Also, the title ol'the Petition talks ofexpenditure without approval which
was still within the process according to the provisions of the law. 'fherefore, the PPC should
allow thc BAC to proceed with the approval question but deal with the delails of prudency and

a

a
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olher prayers. 1-he option ol'a joint sitting was not tenable proccdurally sincc tlte lwo committees

have distinct nrandates.

Thc Coml.riltee was further ir.rformed thal since thc Petition has various pral'crs and is
questioning an isolatecl period ol'the changeover ol the regimes, tlie Cornmittcc could deal with

tlre rest of the pral,ers for instance, it may propose ameudments to the law to struclure

expenditure during trarrsition in a particular marlner.

4) Committce resolutions

The Committce resolvcd to proceed as TIJAT: -

(a) the Pctitioncr be invited arrd to appcar in person to shed light on lhc Petition and the

players;
(b) pursue the Petition by focusing on the issues laised that are within the nrandate of thc

Conrrnittee but lcaving approval aspects to the BAC and the House; and

(c) invitc relcvanl stakeholders to provide information tliat would cnable the Committee to

consicler the I)ctition.

NIIN.lPl'DT'C/2022132: CONSIDITRATION OF PUBLIC PETITION II,EGAITDING
AMBNDMENT TO THE UNIVERSITIES AC'I' 2012

l) Ilricf from Legal Counscl

The Lcgal Counsel prescnted a bricl orr the Petition (See allachetl llriaf on the Petilion) as

follows:

(a) T'hc seclions proposetlJbr anendntenls

'lhc l)etilion prayed lbr thc lbllowing amendments

llt

section 36( 1) and sectiou 42(l) of the Universities Acl, 2012 1o enablc Alumni ar.rd

stakcholder contribution in resuscitation, tejuvcnation and sr:pptxt of Public Universitics
in Kcnya.
section 39(1) and section 39(6) of the Act to enable prudence anti competitiveness in
rcoruilrnent o1'Chancellors ol Uuiversities, Vice Chancellors, DcpLlty Vice Chanccllors,

Principals and Deputy Principals of constituent collegcs. I'lorvcvcr, the legal counsel

notetl that section 39(6) was not in existence.

the Act kr enablc integration of admission to all Public Universities, KM'fC, TVE'I',
KTTC and Polytcchnics to be undcrtakett by the Kenya Univcrsitics and Colleges Central

Placemcnt Scrvice (KUCCPS).
inclusion of two University Alumni representatives in all the Education lloards that relate

to lJnivcrsity and Higher Education, namely, the Univcrsities Irund l]oard, the Kenya

tJnivcrsities and Colleges Central Placement Service (KUCCPS), thc Commission lor
[Jnivcrsity Iiducation (CUE).

thc Act to allow the University Alunini Chairperson 1o beconte thc Patron of the

Urriversity student's Organization and be deputized by the Secretary.
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(b) Applicable legal provi:;ions

Articles 94 and I l9 of the Constitution ale the Articles guiding the National Assentbly on its
mandale especially in handling such amendments. 'l'he Universitjes Act No. 42 of 2012 is the
principal Act that the Petitioner sought amendments. The legal counsel outlined the current
provisions ofthe various sections the Petitioner is seeking to be amended.

(c) Anolysis of the legal provisions

The legal counsel noted that the Petition was rightfully befole the Committee and the issues
sought in the Petition were well within the authority of thc National Assembly to execute. 'fhe
Petitioner proposcs that the establishment of Alumni Association should be mandatory amongst
other proposals. However, the proposal on integration of admission to all Public Universitiis,
KMl'c, TVET, KTTC and Polytechnics ro be undertaken by KUCCps, would not suffice under
the Act.

(d) Conclusions

The Legal counsel stated that the committee should interrogate the management of public
universities to better understand the current affairs regarding the proposals made by the
Petitioner. The Committee should get reasons from the Petitioner on how the inclusion of
Alumni Association in the management of universities would improve the situation and also shed
light on the Petition. The Committee should get the views of various stakeholders including the
Ministry of Education and Public University Alumni Associations on the proposals stated in the
Petition.

2) Submissions by the Petitioncr(s)

The Petitioncr made his submissions before the Committee as follows: -

(a) Background of the Petition

That public universities are carrying heavy burdens related to debt, lack of resources, poor
management among others. The Petitioner proposed that amendment of various sections of tlte
Universities Act could be a solution lo these problems. He averred that in the year 2012, the
Universities Act was amended to among other things removc the stakeholders of the Universities
courrcil, remove thc autonomy from the council with regards to appointment of Vice Chancellors
and Deputy Vice Chancellors back to the public service among othcrs.

The Petitioner stated that currently the recruitment in public universities is heavily compromised
with tribalism and other related vices, yet they are supposed to be global institutions. The
proposals by the Petitioncr sought to cure the pertinent challenges in the university organs. The
Petitioner proposed a reconstitulion of the membership of the university council which is the
decision-making organ o1' lhe univcrsitics.
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Tlre Pctitioner slated that currently, thc universities do not have a proper legal franrework for'

stakeholcler. cngagement wilhin the public universities management. That evcn alurnni

associations ancl stakeholders lvith knowlecige, resoul'ccs, capacity, and exposure, ltave no

struclul.e o1' cor.rtributing to the universities because the alurnni associations are tlo lotigcr part of

thc universities. 'l-he Petitioner raised concerns that public universilies are ignoring their best

products ufiich can come back to assist the universities in areas such as ntcnlorship to the

students.

(c) Proposed amendments

The Petitioner proposed to the Comnrittee to amerrd section 36(l) and sectiotr 42(l)to enablc

alumni associations and other stakeholders to contributc 1o resuscitation, rejuvenation, and

suppolt o1'publio universities in Kertya.

o Tl.re Alumni Association (Section 42(l))

.,A university may establish an Alunrni Association, which may consist of graduates of the

University and such other pcrsons as ntay be dcclared to be nrembers untlcr the Charter"

The Petitioner proposecl the amendmcnt to section 42(1) to replace the rvold "rnay" with the

word "shall" to ensure that alunrni association is mandatolily established.

. The structure ofCouncil ofa public university (Section 36(l))

The Petitioner proposed a new stlucturc of the composition of the university council. That

consitleripg thc constitutional provisions ol two-thirds gcuder rule, stakeholder inclusion and

diversity:

thc Presiclent to be allorvcd to appoint lhc Chairperson and three membcrs to the

university council;

the relevant Principal Secretarics in the Ministry of Bducation and the Ministry of
'li'casury and Economic l)lanning to have rcprcseutation in tl.re university councils;

two members of alumni associations serve in the council;

two mernbcrs nominated by the alumrri associations 10 lepresent parents, public and

special inlcresl groups;

two members ol staff ol'the universities nomitrated by the alumni associations;

a representalive of the industry to synchlonizc the curriculum and the industry; and

thc Vice Chancellor becomes the sccretary to the council

lll
iv

vi
vii

Thc Petitioner proposed that this new stnlclure ol the council will improve efficiency and

decision-niaking processcs at public univcrsities. IIc furthel avcrtcd that inclusivity will address

the challenges of llnances, utatragement, and leadership. Thc Petitioner reckonetl that this

proposal is initiating the intervention that will kickslart the rejuvenation ofunivcrsities.

o Recruitment of the university Cltancellor and Vice Chanccllors (Section 39)
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'l'he Petitioner proposed that thc alumni association be at the center of lhe recruitment of the
university Chancellor in conjunction with the university Senale as it were belore. The process
involved thc alunrni nominating five (5) respected members in the academic or leadership and
present them before the university Senate for vetting. I'he Senale then brings back the list to the
alumnj association which holds an assembly and conducts a votc then presents the top three
candidatcs to the President for appointment.

The Petitioner also proposed that the recruitment of Vice Chancellors adopts the original
approach befole the amendrnent of the Act in 2012. The council be empowered to be the
recruiting entity for VCs and submits the names to the President lor appointment. The council
will advertise the position, interested candidates apply, interviews are done by the council, and
the top three (3) candidates submitted to the President for appointnlent.

'l'he Petitioner further proposed that the appointment of the VCs should not bypass the Cabinet
Secretary for Ilducation in order to avoid the current problem of lower-level appointment which
is likely to be manipulated by tribal or local interests. This will enable the VC to hold a higher
responsibility, becomes more accountable rather than when he/she is appointed by the CS of
Public Service Commission.

The Petitioner proposed that the university council also conducts the recruitment of Deputy Vice
Chancellors because the council can identify the needs ofthe institutions and recruit accordingly.

. Other proposals

The Petitioner proposed a timeline of sixty (60) days for the universities to review their charters
to accommodate the amendments should the Committee agree with the prayers and the National
Assembly amends thc Universilies Act,2012.

The Petitioner further proposed that the Chancellor upon appointrnent, should automatically
assume the position of the patron of the alumni associations, but they do not need to be alumni
themselves, and the chairpelson of the alumni association to be the patron of student association
to provide mentorship and guidance to the students.

) 3) Committec Conccrns

(a) Curriculum development and industry involvement

Regarding thc involvemenl of alumni as.tociotion and industry representative involvement in
curriculum synchronizalion, the committee wo.s concerncd that the role should be left for the
speciJic departments in the universities lo deal with rdther than at the council level since
univer.tilies ore nol induslry specific. The Petitioner stated that sonre of the alumni associations
have experiencc frorn the industry hence they can be given an opportunity to develop the
curriculum. The Petitioner stated that the curent state of allairs is not working due to the chain
of bureaucracies in place and this can better be solved by involving alumni associations tkough
industry representation.
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(b) Besl prncticesfrom olher places

'l'he Committee sottght to understond .yonte of the be"'t pructices oppliad in ol her jurisdict ion.s and

privote to r)ersilies und hoy, lhey manage lha is.sues rai.sed in lhc Pelilion.'l lrc Conmillee sought

to untlcr.stund and identi/y casing points u,hera lhe propo.suls made by the Petilioner have been

pruclice(l .\uccess/irlly and hot they have halped to trtldre,r:; such chollengas Jilcing universilies.

The Pctitioner statcd that solne of tl.re proposals ate alreacly being applied in some ptivate

uliversilies aud they are working since the alunrni associations have a platfornr fol contributing

to the univcr.sities, lbl exantple, mentorships which is not the casc in public universities.

(c) Concems (bout tlra Alumni Associations

The Commiuee.felt that the proposals yyere geared lovard.r giving loo much power, lrust, and

involttemen! of the Alumni into unive rsity alfoirs withoul a .frumcwork of checks and balances-

Thc Petitioncr stated lhat with regards to appointnrent of reprcscnlatives into the university

council, tlrc alurnni association was not going to ncccssarill' bring in one of theln rathel, they

wcre to iclentify the suitable persons citing that they are best connccted lo the industry. Also, the

alumni invoh,en,cnt will rclieve other organs of the university of extra duties. The Petitioner,

however, sought the inlervcntion ofthe Committee lo see horv bcst tlrc proposal can be achieved

without it looking like thc alumni associations are becoming too powcrlul.

'lhe Contmittee I'ulther raised a concern over the composition of the alulnni associatioti stnce

universities have thousands of alul.rni associations and the activitics of the association especially

thc way it will conducl the roles proposcd in the Petition. 'l'hc Petitioncr statcd that currently

thcrc arc no pall.ons of alunrni associations hence thcrc is lack of propcr coordinatior.r.

The Contn1itlec raised concerns ovcr the proposed atnendurent to irtclttde trr.riversity alumni

association rcprcscnlation in tlre higher education institution boarcls as some ol lhe boards have a

fixecl nu6bcr. ol' rnembers but tl.rere are so many universitics with alunrni. 'fherefore, the

committcc sought lo understand the mechanism of realiz-ing this ploposal. 'l'hc Petitioncr

indulged the Conrmittee 10 finc-tune the proposal and establish the Iiarnework that can best suit

the ploposal to rcalize involvement ofthese alurnni to make thc institutions better.

'l'he Conrnrittcc also sought to understand the need of having a lot ol'alutnni reptesentation in the

university cor.rncil whcn jusl two members coulcl be sulllcicnt. 'l'hc Petilioncr stated lhat the

council has a limitcd nunrber ofpositions hence the two alumni representation will be enough.

The Commilee .soughl to understand why the curren! existing alumni ossocictlions are nol

inclttdetl in the managemcnt o.[ universilies. 'fhc Petitioner stated tltat the alurnni associations

involvement in universities was rentoved through the 2012 amendnrents to the Universities Act,

but lhe rcasons werc nol clear brfi wlrat is cleat is that thcre havs bccn challenges in the

universities since the 2012 arnendments.

T'he Co,nmifiee sought lo undarstand what the aluntni associalion is going to improve the

silultion in the universilie,s um.sidering that lhe arcas rsf concern, .fbr exomple, recruitmenl
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requires experlise such as human resourcc which the alumni ntay nol have. The Petitioner stated

that the alumni association brings among other things loyalty and institutional memory. The
alumni will havc the opportunity to give back to the institulions which moldcd them, through

mentorship, leadership, govelnance, and cven resources.

(d) Appointnrcnt of VCs

'fhe Committcc raised concerns over overcmphasis on the nccd to have a non{ribal appointment
ofVCs rather than shifling the focus to mclitocracy and con,pclitive appointment. 'lhe Pelitioner
stated that while r.neritocracy was inrportant, the appointurents should rernain high-level to
reduce the challenges oftribal and biased appointmenls.

(e) Inclusion of olher institulions in the Pelilion

The Committee persuaded the Petitioner not to drag other institutions tike KM'I'C, TIVETs,
KTTCs and polytechnics into the problems facing public universities while pursuing the Petition.
The Committee suggested that a ccnlral placement for all the institutions is not the way to go but
rather the public universities problerns are better dealt with separately. Further, the Committee
appreciated that these other institutions arc governed by dillercnt laws yet the proposal before

the Committee was the amendment 10 the Universities Act,2012. The Petitioner requested the
Committee to use its discretion to drop the proposal.

4) Committeeresolutions

The Comrnittee lesolved to schedulc nrcetings with and reccive submissions/memoranda from
the various stakeholders affected by thc proposals in the l)etition. These stakeholders include
public and privatc universities managerncnt, different alumni associations, and the Ministry of
Education.

MIN./PPETC/2022/33: ADJOUIINMENT AND DATE OF THE NEXT MEETING

'l-here being no other business, thc Chairperson adjourned thc mccting at 1.30 p.m. The date of
the next meeting woulcl be on Tuesday, 13rl' De 2022 at2.30 p.m.

Sign
(C}IAIRPERSON)

Dat
(

a\ U 1Px-9
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Thirteenth Parliament Second Session

REPI]BLIC OF'KENTYA
TIIE NATIONAL ASSEMBLY

MINUTES OF TIIE F'OURTH SITTING OF THE PI]BLIC PETITIONS COMMITTEE
IIELD ON TUESDAY MARCH 7 2023 IN SMALL DINING NEW WING MAIN
PARLIAMENT BUILDINGS AT 1O:OO AM

PRESENT

1. Hon. Nimrod lt4bithuka }rftai, M.P.
2. Hon. Janet Jepkemboi Sitienei, M.P.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Hon. John Walter Owino, M.P.
5. Hon. Emest Ogesi Kjvai, M.P.
6. Hon. Maisori Marwa Kitayama, M.P
7. Hon. Edith Vethi Nyenze, M.P.
8. Hon. Bidu Mohamed Tubi, M.P.
9. Hon. Caleb Mutiso Mule, M-P.
10. Hon. @ng.) Bemard Muriuki Nebart, M.P
11. Hon. Suzanne Ndunge Kiamba, M.P.
12. Hon. Sloya Clement Logova" M.P.

APOLOGIES

1. Hon. Patrick Makau King'o14 M.P.
2. Hon, Peter Mbogho Shake, M.P.
3. Hon. John Bwire Okano, M.P.

IN-ATTENDANCE

OFFICE OF'THE CONTROLLER OF BUDGET

1. CPA, (Dr) Margaret Nyakang'o
2. Mr. Pafick Kamore
3. Ms. Mary Owii
4. Mr. Charles Gachoki
5. Mr. Harith Sheikh

SECRETARTAT

I . lrulr. Samuel Kalama
2. Ms. Miriam Modo
3. Mr. Shadrack Omondi
4. Ms. Patricia Gichane

Principal Clerk Assistant iI
Clerk Assistant II
Legal Counsel II
Legal Counsel II

Chairperson
Vice Chairperson

Controller of Budget
Chief Fiscal Analyst
Personal Assistant, COB
Senior Fiscal Aaalyst
Senior Fiscal A:ralyst
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I
5. Ms. Willis Obiero
6. Ms. Loice Olesia
7. Mr. )t4anir Sigei
8. Ms. Lilian Mburugu
9. Mr. Yeziel Jilo

Clerk Assistant ill
Fiscal Analyst Iil
Research Officer III
Media Relations Officer
Serj eant-At-Arms

MIN.IPPETC/2023l18: PRELIMINARIES

The Chairperson called the meeting to order at 10.20 a.m. and prayers were said by Hon. Suzanne

Ndunge Kiamba, M.P.

MIN.IPPET C120231192 ADOPTION OF AGENDA

The Meeting was taken tbrough the Agenda as follows: -

I . ConfLrmation of minutes of previous sitting
2. Maters Arising
3. Meeting with the Cabinet Secretary for National Treasury and Economic Planning

on thc following Public Petitions: -

i.) Public Petition regarding Funds spenl by National Government contrary to provisions
of the Constitution;

ii.) Public Petition regarding cotnpletion ofhouse units Jbr Kibera residents funded by the

Ilorld Bank; and
iii.) Public Petition regarding Compensation for Nyanza-lleslern Ken1,a Caucus of

lnt er nally D isplac ed P er sons.

4. Meeting with the Controller of Budget on the Public Petition regarding Fandr spent

by National Government contrary to provisions of the Conslitution;
5. Presenlation of brief on Public Petition No. 1 of 2023 on Implcmentation of Edu Afya

Medical Scheme;
6. Presentation of brief on Petition No. 3 of 2023 regarding the Management of the SGR

Semices; and
7. Consideration of the Public Petitions Committee schedule of activities for the Second

Session.
8. Any Other Business
9. Adjournment

Thereafler, the Proposed Agenda of the Meeting was adopted to constitute busiless of the Meeting

having been proposed by the Hon. Maisori Marwa Kitayama, M.P and seconded by the Hon. Edith

Vethi Nyenze, M.P

MIN./PPETC/2023/20: CONFIRMATION OF MINUTES OF THE PREVIOUS
SITTING

]r4inutes of the'Ihird Sitting of the Committee held on 28s February,2023 were confirmed as a

true record of the deliberations of the neeting having been proposed by Hon. Ernest Ogesi Kivai,

M.P. and seconded by Hon. Walter Owino, M.P.
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MIN.IPPETC/2023/21,: MATTERS ARISING

There were no matters arising

Mfr.].IPPETCI2O23I22: MEETING WITH TI{E CABINET SECRETARY FOR
NATIONAL TREAST]RY AND ECONOMC PLANNING ON
THE FOLLOWING PUBLIC PETITIONS

The meeting was informed that the Cabinet Secretary for the National Treasury and Economic

Planning had written to the Clerk vide TNT/CONF 268/014 'I' (44) dated Match03,2023,

regretting that he would not be appearing before the Committee due to engagement in other official

duties. The Ministry had requested that they be given more time up-to four weeks for the Cabinet

Secretary to appear before the Committee.

The Committee noted with displeasure the failure by the Cabinet Secretary to honour its invitations
and declined the request for additional time for him to appear before it

,'.:i.i Consequently, t}le Cornmittee resolved that a FINA-L i:rvitation letter be sent to the Cabinet

Secretary for him to appear before it on Thursday, 166 March, 2023 from 10.00 a.m.

l{nt.EPETC/2023122: SUBMISSION BY TEE CONTROLLER OF BTJDGET ON

,1,

THE PUBLIC PETITION REGARDING X'TINDS SPENT BY
NATIONAL GO\TERNMENT CO YTO
PROVISIONS OF THE CONSTITUTION

The cont.oller of Budge! cPA, @r) Margaret Nyakang',o submitted to the committee as follows:-

1. Article 223 Requisition Process

That the requisition process under Anicle 223 of the Constitution involves the following five
stages:

a) Iaitiation of the requisition process by the spending MDAs in writing to the Cabinet

Secretary (CS), for National Treasury and Economic Planning to request supplementary

budget.

b) Approval of the request by the Cabinet Secretary for National Treasury and Economic

Planning ald a response letter to the MDA with a copy to the COB and the Auditor General

for information, but without the original request from the MDA.

c) Requisition sent to the COB by the Director General (DG) Accounting Services at the

National Treasury.

d) Acknowledgement of the requisition by the COB and replies to the Principal Secretary

outlining the requirements to adhere to the provisions of Article 223, specifically for
parli amentary approval ald regularisation.

e) The National Treasury raises a request to COB for withdrawal/ firndhg using the approval.
3



f) Consideration of the requisition by the COB. The COB considers the requisition in line
with the law and, if it meets the requirements of the law, approves the withdrawal of funds
to the National Treasury on behalf of the requesting MDA.

2. Funding under Article 22j ofthe Constitutiotl between July-September 2022 related to the

Petition

The COB took the Committee through the analysis of all projects and requisitions made by the
National Treasury under Article 223 for the period July -September 2022 as follows:

a) That, the COB approved State Department for lnfrastructure' s requisition of:

Kshs2.8 billion to cater for additional budget for select flagship projects-lmprovement
of Lamu-Ijara-Garissa Road and fi:nding done on 05-Aug-2022;
Kshs4.S billion to cater for additional budget for selecl flagship projects-dualling of
Nairobi Eastem Bypass and fiurding done on 05-Aug-22; and

Kshsl,850,000,000 to cater for additional budget for select flagship projects-
Construction of Makupa Causeway arld funding made on 05-Aug-2022.

b) That, the COB approved Ministry of Defence's requisition of Kshs 2.2 billion to cater for
the GOK funding component of Level 4 Forces Research and Referral Hospital and funding
done on 04 - Aug-2022;

c) That, the COB approved Nationai Treasury's requisition of Kshs6,091,140,702to cater for
the Exit of Helios Investment in Telcom Kenya LTD and fimding done on 05-Aug-2022;

d) That, the COB approved State Departrnent for Crop Development and AgricultLual
Research's requisition of Kshs4 billion to cater for the implementation of the maize subsidy
programme and fiurding done on 04-Awg-2022;

e) That, the COB approved Ministry of Petroleum aad Mining's requisition of
Kshs 16,597,43 6,070.98 to cater for compensation of oil importers under Petroleum pump
price stabilization and funding done on 16-Sep-2022;

f) That, the COB approved State Department Early Leaming and Basic Educalion's
Kshs4,121,665,433.00 to cater for Secondary Education quality and improvement Projects
under IDA and frndhg done on l4-Sep-2022; and

g) That, the COB approved the Presidency's requisition of Kshs4l1,909,902.70 out of
Kshs2,961,436,261.85 and the outstanding balance of Kshs2,549,526,359.15 has not yet
been approved due to non-provision of documents.

3. General Concerns

The COB raised concems with regards to the following issues arising from the Petition;

a) That feedback on the progress on approval of the National Assembly on Afiicle 223
supplementary funding should be shared u"ith the COB for tracking and eventual reporting;
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b) That, the ten (10) per cent ceilhg should be by corresponding vote rather than entire
approved budget;

c) That, th'e National Assembly should review and tighten the law to protect Arti cle 223 from
abuse; and

d) That, even though the Controller of Budget is an independent offrce established under
Article 228 of the Constitution, there has been instances of interference aad pressure from
the Executive arm of Government through the National Treasury. Consequently, she

recommended that the COB should be left to oversee budget implementation
independently.

Committee Concerns

The Committee raised the following c,oncems with regards to t}re presentation by COB

a) Approval of Ministry of Defence 's requisition

1 r,,,,.,i The Committee sought to understand whether the Ministry of Defence requisitioned for Kshs2.2'" billion followed ttre provisions of Article 223. The COB stated that the current provisions of the
Iaw in the Public Finance Maaagement Act and Article 223 of the Constitution speaks to
supplernentary being for unforeseen need. That the fust approval is done by the National Treasury

, which decides the urgency. Therefore, after the National Treasury provided justification, her role- 
ended at approval but not establishing how the flrnds were spent.

, b) Approvals during the transition period

The Committee queried why the COB had to authorise the requisitions few days to the general

elections. The COB indicated that the office was independent and operated throughout ttre year
regardless of the general election activities. She indicated that approvals Dever stop provided
questions are asked and the right answers provided by the National Treasury.

c) Approval of National Treasury's requisition for Exit of Helios Investment in Telcom Kenyd
LTD

The Committee queried the circumstance under which the National Treasury,s requisition of
Kshs6,091,140,702 was approved to cater for ttre Exit of Helios Investroent in Telcom Kenya LTD
and whether it met the requfuements of Article 223. The COB stated that she sought for the minutes
ratifying the prioritization ofthe activity to no avail and only contracts documents were provided

between the Office of Public Invesftnents at the National Treasury and Jamhuri Holdings which
was acting on behalf of Helios lnvesbnent.

d) Approval ofState Department for Infrastructure's requisitiors

The Committee queried why the State Department for Infrastructure made requisitions for ongoing
constr-uctions. The COB stated that the law requires that for supplementary to be requisitioned for
such projects, there needs to be minutes by a committee agreeing to prioritise the said projects.
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wever, these were Dot Fovided although the three projects were specified. Further, the COB

that the firnds requisitioned for ongoing constructions origimted from the Ar:nuif Fund ,

caters for select infrasruchre projects.

mmittee Resolutions

the deliberations, the Committee allowed the COB to prepare and zubmit other supportiag

to provide more i::fomration on the areas of concem including correspondences

ttre COB and National Treasury.

3: ADJO ANDDATEOFTHE MEETING

d

JPP

being no other business, the Chairperson adjourned the meeting at 2:10 p'm, The next

would be held on Thursday, 9ft March, 2023.

Sign:

(CEATRPERSOT9
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MIN./PP ETCl2023l24z PRELIMINARIES

The Vice-Chairperson called the meeting to order at 10.50 a.m. and players wele said by Hon.

Joshua Chepyegon Kandie, M.P.

.IPPETC/2023125t ADOPTION OF'AGENDA

MIN.|PPETC/2023126: CONFIRMATION OF MINUTES OF TEE PREVIOUS

I\trN

The Meeting was taken through the Agenda as follows: -

1. Prayer
2. Adoption of the Agenda

3. Confirmation of minutes of previous sitting

4. Matters Arisirg
5. Meeting with Petifioner, Mr. Stephen Mutoro on Public Petition regarding Fzzds

Spent by National Government Contrary to Provisions of the Constitutiort

6. pieseniation of brief on Public Petition No. I of 2023 on Implementation of Edu

A-fu4 Medical Scheme

7. prlsentation of brief on Petition No. 3 of 2023 regarding the Management of the

SGR Services
8. Consideration of the Public Petitions Committee schedule of activities for the

Second Session.

9. Ary Othcr Busi-ness

Thereafter, the Proposed Agenda of the Meeting was adopted to coDstitute business of the

Meeting having been proposed by the Hon. Sloya Clement Logova, M.P. and seconded by the

Hon Joshua ChepYegon lkndie, M.P.

SITTING

Minutes of the Fourth sitting of the committee held on Tuesday, 7s March, 2023 were

confirrned as a true record of the deliberations of the meeting having been proposed by Hon.

Joshua Chepyegon Kandie, M.P. aad seconded by Hon' Sloya Clement Logov4 M'P'

MIN./PPETC/2023t2'1t MATTERS ARISING

i.) Arising from MIN./PPET C/2023 /22 regarding the Meeting of the Committee with the

Controller of Budget on the Public petition regarding funds spent by National Government

Contrary to provisiols of the Constitution, the Conrmittee inquted whether the supporting

documents had been availed by the Controller of Budget as. agreed in the previous meeting.

. The meeting was informed that the same rvould be submitted before close of business on,

Thursday, 9s March, 2023.

ii,) Arisi:rg from MIN/PPETC/2023122 regarding meeting of the committee with the cabinet

Secretary for National Treasury and Economic planning, the committee was hformed that
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the final i:rvitation (remi:rder) had already been sent to the Cabinet Secretary for him to
appear before it on Thursday, l6s Marct\ 2023 from 10:00am.

MIN./PPETC2023/28: SUBMISSIONS BY TIIE PETITIONE& MR- STEPffiN
MUTORO ON TET'- PIIBLIC PETITION REGARDING
FUNDS SPENT BY NATIONAI GOYERNMENT
CONTRARY TO PROYISIONS OF'TIIE CONSTITUTION

The Petitioner, lv{r. Stephen Mutoro in his inhoductory remarks, gave a context of the following

thematic ar:eas upon which his submissions were premised: -

l. Lost Funds

a) The Petitioner avened that credible information within the public domain indicated that

the Jubilee administation in its last days spent a sum of Kshs. 55 billion without the

approval of the Nationai Assembly i.e., between July-September 2022.

b) Tha! the said firnds were spent by various Ministries, Deparhents and Agencies amidst

the elevated debt wlnerability by tle country's economic chailenges and the high cost of
living among other prevalent problems.

c) Itat, the firnds lost could be much more thao those lost during Goldenb'.rg and Anglo

leashg and chicken gate scandals.

d) That, the inappropriate and illegal misuse of such huge amount of resources is a pointer

to weak mecha:risms of transparency and accountability especially during the tramition
period by Govemments.

e) That" 'lransition periods" have continued to be avenues for looting governmetrt resources

by exiting Governments and constitutes to blatant com:ption-

2. Place of Independent Commissions

The Petitioner questioned the place and autonomy of Iadependenl Commissions ensbrhed as

in Chapter 15 of the Constitution. He averred ttrat: -

a) I-ndependent Commissions have suffered from political i:rterference since the

promulgation of the 2010 Constitution and therefore are neither independent nor

autonomous in some situations where fiscal decisions have to be made.

b) That, the said firnds would not have been lost if the Controiler of Budget compiied with

Article 228(5) of ttre Constitution which states that "r&e Controller shall not approve any

withdrawal from public funds unless satisfed that the withdrawal is authorized by low".

c) That tle submissions by the Controlier of Budget regarding approval of colossal sums of
money to various Ministries, in what she attested to as "qrm-tt4istirg", by the Executive,

is a clear indication ofiack ofautonomy.

d) That the Attorney Generai failed to intervene in addressing the problem as required by

the law, ie.in line with Article 156(1) of the Constitution that required him/her to

promote, protec! uphold the n:le of law and defend public interest'
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e) That, the very existence of lndependent/Constitutional Commissions is a waste of public

fulds as they are majorly ceremonial and do not Iive up to thet ma:rdates as envisaged by

the Constitution.

3. Establishment of a Commission of Inquiry to investigale the matter

a) The Petitioner averred that ttrere is need to establish a commission of lnquiry to

undertake i:rvestigations due to the complexity of the matter ald the many Govemment

Minisuies, Agencies and Departments that are ir:volved'

b) Thar, the said commission would have enough time to undertake extensive

investigations.

c)Tha!oneoftheTermsofReferenceforthesaidCommissionwouldbetooffer
protection to witnesses wilting to give valuable information that would be useful ir

consideration of the Petition.
d) That the Commission would be a solution to address/deter future recurrence of the same.

4. Question on Delegaled Legislation by Parliament

The Petitioner made the following submissions: -

a) ltrat, Parlia-ent has delegated legislative powers to certain government agencics and that

these agencies have abused those powers for instance KRA imposi:rg additional levies on

citizens.

b) That, these powers be recalled to shield citizens from abuse by state agencies.

5. Way Forward/Recommendations

The Petitioner made the following rccommendations: -

a) That, tracki:rg and recovery of the said funds ought to be made a priority by the

Committee and those who breached the laws should be brought to book'

b) Establishment of a Commission of Inquiry to investigate and make public the findings on

how the Kshs. 55 billion was irreguiarly allocated and spent;

c) Auditor-General to conduct Special Forensic Audit for the period in question i.e., July-

september, 2022 to establish fraud, comrptiog and other financial improprieties as

provided for by Section 37 of the Public Audit, 2015; and

d) Amendment of relevart laws specifically Article 223 of the Constitution to bar outgoirg

administration from spending public funds;

e) Amend the Filance act, 2022 and other relevant laws with focus on recalling on

delegated legislative powers gmnted to various agencies e'g', KRA;

fl Ttrat the Committee suDmons aii those implicated to appear before it to facilitate

production of conclusive finttings and recommendations. Added to the list was the former

NMSDirector,GeneralMbadi,CabinetSecretaryandPrincipa]Secretaryforthe
National rreasury and Economic Planning' ''ong others; a:rd

g) Removai from Office of ttre current Controller of Budget'

Committce Concerns

t
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The Committee raised the following concems with regards to the presentation by the petitioner: -

a) Recall of Delegated Pov'ers by Parliament

The Commiuee sought to understand why the Petitioner wanted P-arliament to recall delegated
powers from certain Govemment Agencies specifically the Kenya Revenue Auttrority yet Article
94(Q of the Constitution a.llows Parliament to delegate its law-making power.

The Petitioner responded that many Government agencies that had been conferred ttrese special
powers had abused them for instance by introducing new levies that hurt the common citizenry.

b) Witness Protection

The Committee sought to understa:rd why the Petitioner wanted witnesses to be protected and
whether he had received any threats for bringing the matter into tle limelighf

The Petitioner con-firmed that he had indeed received several tbreats but that was not going to
deter him from unravelling the cartels a.nd corruption surrounding misuse of public funds. He

,. 'i further stated that his work experience as a Director of the Consumers Federation of Worker had
made him resilient. However, cifizens with vital information should be protected.

c) Collusion by COB and the CS National Treaxtry to embezzle public funds

The committee sought to understand why in his opilion, the contoller of Budget and the
Cabinet Secretary of the National Treasury and Economic Planning had corspired to steal the
said amonnt of money estimated at 55 billion in what he referred to as the "L)latr-Nyakang'o
Scam",

The Petitioner informed the Committee that the two bear the greatest responsibility as they were
solely charged with approving and authorizing public fi:nds. Lr his opinion, if the Controller of
Budget had decli-ued to author2e withdrawal of the said firnds, then the problem would not have
arisen. Further, the COB had a window to consult relevant agencies before authorizing, imtead
she bowed down to pressures from the Executive. Lastly, the role of the coB alongside
authorizing, is to report any irregularities if in her opinion, the law was not followed. Her failure
to report implicates h-er as part of the cartel. Article 228 of tle constitution provides tbat,,the
controller shall not approve any withdrou'al from a public fund unless satisfied that the
withdrawal is authorised by law."

d) Accountability ofpublic funds during transition periods

The CqmmrEgq asked ttre Petitioner how accountability in managing public fi:nds can be reaiized
during govemment transitions.

The Petitioner responded that: -

i.) Chapter Six of the Constitution should bc enforced as tle same has been watered down for
instance transparency during key recruitnents;

ii.) Reducing the length of Service for Persons serving in lndependent/Constitutional
Commissions;
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iii.)Limiting powers of the President in nomi-uating persons to public offices;

iv.) De-politisiziag public service; and

v.) Enactrnent of a law that will hold everyone accountable for their actions'

e) Audit of the stolen funds

The Committee sougbt the opinion of the Petitioner on whether it was prudent for the Auditor-

General to audit the said fiIrds after the National Assembly had approved the same.

The Petitioner hformed the committee that Section 37 of the Public Audit act, 2015 gives

Parliament authority to request the Auditor-General to conduct forensic audits to establish fraud,

comrption and other finaacial improprieties'

Committee Resolutions

After the deliberations, the Committee resolved as follows: -

a) That, the Cabinet Secretary of the National Treasury and Economic Pianning to appeal

before it on 'lhursday, 16fi March, 2023; atd

b) That, other reievant stakeholders cited in the Petition to appear before it on Tuesday, i4t
March,2023. They include, State House Affairs, State Departrnent for Interior, Ministry of

Defence, State Departrnent for Infrastructue, State Department for Crop Development

Ministry of Petroleum, Secondary Education and Nairobi Metropolitar Services (IIMS).

.|PPETCt2023l29: PRESENTATIO N OF'BRJEF ON PI]BLIC PETITION NO. 1MIN
oF 2023 ON ,IMPLEMENTATION OF EDU AFYA
MED ICAISCMME

The Agenda was deferred.

.|PPETCt2023l30: PRESENTATION OF BRTEF ON PETITION NO. 3 OF 2023MIN
REGARDING THE MANAGEMENT OF THE SGR

SERVICES

The Agenda was deferred

MIN -IPPETC/202313it CONSIDERATION OF THE PTJBLIC PETITIONS
COMMITTEE SCEEDI]LE OF ACTTWTIES FOR THE,

Agenda Agenda deferred

MIN./PPETC/2023l32:

SECOND SESSION.

AI\IY OT}TFTR BUSINESS

a) 'Request to hold meetings when the House is Sitting

. The meeting was informed tha! a request had been done by the Chair of the Committee to

the Speaker to allow the Committee hold its sittings when the House is Sitti:rg next week.

This would enable the Committee to conclude on the petitions before it schedule<i for

Tuesday, 146 March, 2023, Wed.nesday, 15s Marc\ 2023 arrd Thursday, 166 March 2023

respectively.
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ADJO ANDDA OFTEENEXT G

There being no other business, the Chairperson adjourned tle meeting at 12:08 p-m" The next

would be held on Tuesday, 14tr 2023.
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5. Mr. Shadrack Omondi

6. Ms. Patricia Gichane

7. Mr. Martil Sigei

8. Mr. HiilarY Mageka

9. Ms. Rahab ChePkilim

i 0. Mr. Yeziel Jilo

MIN.IPPETC t2023134: PRELIMIN ARIES

The Chairperson called the rneeting to

Vethi NYenze, M'P'

I\-{IN./PPET cl2023t35: ADOPTIoNOFAGENDA

of the Meeting

MIN. /PPICT c12023 136z CONF TIONOF
SITTING

The Agenda was defered

'tcl2023137: NLATTT]RS ARISING

The Agencla was deferred

order at 12.30 p.m' ald prayers were said by Hon Edith

Legal Counsel Il
Legal Counsel II
Research Officer IIl
Media Relations Officer

Audio Officer il
Serjeant-At-Arms

The Meeting was taken through the Agenda as follows: -

l. Praver
2. AdoPtion of the Agenda

.. ;;i;;i"n of mLutes of previous sitting

i H:tT#"ItoT o, ouo"" Pctition rcgarding Funds spent bv Nationat Governrnent

' Z""i)rri* Provisions of thc Constitution'

. -i- -Meeting--with-tne c-a.lrusl-$c!r9!4lv-l9l Yi""!'fl f Interior and National

Administration
ii' Meeting with the Cabinet Secretary for the Ministry of Defence

6. Prcsentation of bricf on Public Petition No' 1 of 2023 on Implementation of Edu

, illS#:f,f iiffi; on Pcti{ion No' 3 or 2023 rcgar<ling the Managemcnt or the

SGR Services

8. AnY Oiher Business

9. Adjoumment

Thereafter,theProposedAgendaoftheMeetingwasunariimouslyadoptedtoconstitutebusiness

MINUTES

CAB

T}TE

CRTT

PREVI

ARY

OUS

FOR
ONAL

OF

MIN. /PPET c12023/38: SUB
MINI

MISS
S'TRY

IONS BY
OF

TI{E INET SE
NATI

The Agenda was deferred

AD STRATION
INTERI OR AND
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MIN./PPE TC/2023/39: SUBMISSIONS BYTTM, CABINET SECRETARY F'OR TIM

The Chairperson briefed the Principal Secretary on the matter before the Committee that the
State Department of Defence was one of the beneficiaries of funds spends by the Executive
contuary to Article 223 of the constitution between July-september 2022. That the state
Department benefited from Kshs2.2 billion to fund a Forces Research and Referral Hospital.

The Principal secretary for the Ministry of Defence made submissions as follows:

MINISTRY OF DEFENCE REGARDING A PETITION ON
FUNDS SPENT BY NATIONAL GOYERNMENT
CONTRARYTO PROYISIONS OF TIIE CONSTITIITION

The source of the Kshs2.2 billion

The PS provided the background to the origin ofthe funds in question as follows:

That the Executive order No. 4 of 2020 dated JuJy, 06,2020 established thc National
Security Telecommunication Service (NSTS)to develop, operate and maintain multi-
agency network for the security agencies to address the gap oflack ofa pure network.

That, the communication Authority of Kenya (cAK) was directed to assign and lease the
frquencies which previously belonged the national secuiity agencies to commercial
operators. The proceeds towards tle lease were to be used to establish and onerate the
'new' NSTS.

'Ihat, the project was initially to be funded by an Export Credit Arrangement (ECA) from
Chinese Govemment, but due to policy shift, the Chinese Govemment withdrew from
frrnding when contractors are already on ground, work has started, the certificates by the
contractor were in place, ald agreement for chinese Government to pay for 85 per cent
and GOK, 1 5 per cent was already made.

The withdrawal of the chinese Govemment funding occasioned the Minishy to source
for altemative funding to settle payment for the certificates that had been raised by the

11.

',;;:

iii. That the National Treasury granted approval for the NSTS to receive the payments for the
frequency speckum and retain the funds in NSTS aocounts.

iv. Tha! the NSTS realized Kshs3.l billion from the cornmercialization for Financial Year
202112022, but after due consideration, only part of the an:rount was required for the
project. Therefore, Kshs2.2 billion was surrendered to the National Treasury.

How the Ministry was allocated the Kshs2.2 billion

The PS explained how the Kshs2.2 biltion was allocated to the Ministry of Defence as follows:

i. Tha! pusuant to Article 223(1), the Ministry requisitioned for additional funds
necessitated by the need to fund ongoing construclion of Forces Research and Referral
Hospital in Kabete.

u

2

1ll.
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contractor for work done. The rcquest for additional funding under Article 223 was

approved and subsequently ratified by Supplementary Estimates I for Financial Year

2022t2023.

Purpose Jor which the Kshs2.2 billion was sPenl

The PS, slated that the money was used for settlement of certificates for works done at the Forces

Research and Refenal Hospital amounting to the Ministry's 15 per cent contractual obligation.

Committee Concerns

Application of Article 223

The Comlrittee inquired what occasioned the emergency leading to the requisition of thc

Kshs2.2 billion. The PS stated that, there was no need to budget for the hospital because the

financier would fund the 85 per cent and GOK on 15 percent wh-ich would be budgeted for in the

next financial year. However, tlie exit by the financier occasioned the emergency. The PS

requested that National Treasury would be betler suited to address the matter.

The Commitlee also inquired whcther the project is ar emergency currently. The PS stated that

the greatest concem for the Ministry now was tl,e fatc of the huge project that had already

consumed Kshs2.2 billion and the available options.

Prioritization of the hospitals

The Committee inquired whether the Ministry thought the hospitals were a priority over other

needs for the armed forces. The PS indicated that healthcare was a top priority for the Ministry
due to increased nurnbers of officers hence wellness is an important comPonent and morale

booster for the soldiers and their families.

Status of the Defence Hospitals

The Committee inquired of the status of all Defence hospitals in the country inciuding the

ongoing Forces Research and Referral Hospital at Kabete. Accordingly, the Committee sought,

the total number of hospitals, capacity, whether it will be available for the public, etc. The PS

stated that the Ministry had five hospitals located in Isiolo, Eldoret, Kahawa, Lanet, Mariakani,

and two in Nairobi. That the ongoing hospital in Kabete was at25 per cent completion.

That the Ministry was deliberaling whether members of the public may be allowed to use the 50

per ceDt spaces not taken up in other Defence hospitals. The PS also recommended that the

Comrnittee conducts a site visit ofthe project to appreciate the project.

The ECA funding model envisioned by the Ministry

The Committee inquired why the Ministry committed to agreements with the contractors beforc

the financier began fimding the project. The PS stated that the Export Credit Arrangement (ECA)

allowed negotiations rvith an external actor to fxnd huge and expensive infrastructure system as

they are paid back over time: That, the negotiations were in phases of commercial and fi:ndilg
agreemenls undertaken by the Ministry and National Treasury respectiveiy.
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How the differential amount of Kshs900 million was spent

The Committee inquired on how the balance of Kshs900 miliion, after surrender of the Kshs2.2
billion to National Treasury out of the Kshs3.1 billion, was spent by the Ministry. The PS stated
that the based on the advisory of the Treasury on expending the funds, the Ministry has used the
amount to develop the NSTS which is an ongoing project.

The Committee directed that the documents authorizing the expenditure be tabled and the
Minjstry undertook to comply.

Procurement of contractors on the project

The Committee sought to know which contractor(s) was awarded the tender to build the Forces
Research and Referral Hospital. The PS stated that there were different contractors on the project
and not ajust one coDhactor.

The Committee required to have the conl'act documents for the project tabled. The PS stated that
whilst the commercial and funding agreements were commercial irr confidence, the Committee
was at liberty to access tle documents taking into consideration the nature of the contracts and
treat them with that in mind.

Consolidation and expenditure of the proceeds of commercialization without approval of
P arliament

The Committee inquired whether the proceeds of the sale of frequeltcy spectrum only went to the
Ministry of Defence. The PS stated that although all the security agencies had jointly
consolidated their frequencies and agreed to commercialize them, the proceeds were before the
Ministry because that was where NSTS was to be hosted but it serves all the other security
agencies. .

The Committee also inquired why the Kshs900 million was spent at source for the NSTS project
without approval of Parliament. The PS stated that the money was spsnt on advisory of the
Nationai Treasury.

Comrnittee Resolutions

The Committee resolved as follows:

The Ministry Defence to provide the following further information wittr regards to the issues
raised:

i. Commercial agreements by the Ministry
ii. Details ofthe contractors for the hospital proj ect in Kabete
iii. Breakdown ofhow the Kshs900 million has been spent in the NSTS project
iv. Copy of the advisory letter from National Treasury to allow expenditure ofthe Kshs900

million
v. Breakdown ofhow the Kshs2.2 billion was spcnt on the projcct

5lPage



MIN./PPETC2023/40: PRESENTATION OF BRIEF ON PUBLIC PETITION NO. 1

OF, 2023 ON IMPLEMENTATION OF EDU ATTA
MEDICAISCMME

The Agenda was defened

JPPETCDOz3I4I PRESENTATION OF BRIEF ON PETITION NO. 3 OF 2023
REGARDING THE MANAGEMENT OF THE SGR
SERYICES

The Agenda was deferred.

.tPPBltcn0z3t42 ADJOI'RI{MENT AND DATE OF THE, NEXT MEEfiNG

There beiag no other business, the Chairperson adjoumed the meeting at 14:30 p.m.

The next meeting would be held on W y, 15e March,2023.

ERSOT9
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J\,IIN./PPII'f C/ 023144: AI)OI'I'ION OF AGIiNI)A2

'l hc N4ecting \ ias lakell thlorrJ-lh tilc Agcttcla as lirllou's: -

). l)r'ayet-

2. Acloption tl1'the Agentla

3. Co:rfi; n.tztti<ltr o1'tl.titltltes o1'plcviotrs sittillg

4. Matters z\rising
5. Corrsideration ol Ptrblic I)ctition rcgarding Fttnds spctrl b)t Noliottul Govcrttntartl

Contrur-'1t to Prot'isions of tlte Cottslitrtlion.

i. Meeting rvith thc Cabinct Sccrctat'y for Nllinistrl' of li.oads and 'I'ransJrort

ii. Mecting with tlre Cabinct Sccrctarl' for Ministrl' of Agriculture and Livcstoch

Deve loPm ent

6. prescntation of bricl'on Public Pctition No. I of 2023 on Irnplcnr cn ta tion of Edu Af;,a

Merlical Schenrc
7. I)r.cscntation of bricf on i)ctition No.3 of 2023 rcgarding tltc Managcmcn{ ol thc Stllt

Sc l'v ic cs

8. An1' C)tllel Bttsitless

9. Ad.jourt.rmct.tt

'l'her.caltcr., tl.rc Ploposed Agenda was pt-o1;osecl by llon. John Walter Owilro, M.l). and seconded

by llon. John llwile Okano, M.l). to cor.tstilttte busincss of thc N4ecting'

MIN./I'PE 't'c/2 023145: .]oNFIRMATION OF MINI]TES 0F THIi PIIE\/IOUS
SITTING

'lhc nrirrrrtcs ol the fiIih sittiug ol'thc Con.ur]i1lce held ou 9tl' March,2023 welc ci>nfir'rllcd as lr'uc

r.ccor.cl o1'ti.rc r.r.reeling afler being Ili oposcd b)' I Ion. Il ciu Mohanlecl Tubi, M l']. and sccotlded by

[-lon. Slol'a Clet.t'retrt Logova, M'l)'

'l-he.ri,r:tcs of 1i-re sixth sitling of thc Comn.rittee licld on l4rt' N4arch, 2023 wete cotrlirtnecl as ttue

rccorcl of thc meetir.rg altet being ptoposed by Ilon. lldith Vcthi Nycnze, M.P. ancl sccondecl by

I Ion. SJoya Clenetrl I-ogova, M P'

MIN./]'P]'TC/2 023145: MATTERS A]USING

Ar.isiDg li-orrr M]N./PPEI-C/2023/?8 of thc li1ih sitting, it rvas rcpoltcd that the Cabinct Scctaly,

N4inistiy of L.rter.iol and Nalional r\dnr in istration vide a lctter to the Clell< Itcf. MOINA/SIIC.l/40

datecl l4rl,March, 2023 had rcquesteri thc Courmitlec ib:'cxtension o1'the proposetl rialc o1'nrccting.

Ar.ising lionr MIN.iPPIll'C/2023i119 olthc sixth sitting, N4cmbers rcsolved 10 Lmdertzrke a sitc visit

to thc porces Research and Reltrral Flospital in l(abetc as part of the consicleration o1'thc l)ublic

l)ctition regarding Funds SPcnt by the National Govclnurc:rt Contr-ar';' to thc l)toVisious ol thc

Clonstiturion. 'l he Conrnriltec also lesolvcci that thc Ministry of Defencc to bling the rcr;ucsled

rlocunrcnls bv 'l ucsclay 21", March. 2023.

Nlririt'ING WI'l'H ]-t.Ilt C..\l]lNIl',l sliCtuirAttY l,'olt

)

MIN./PPII'I'c/2 tl23l16:
MINIS',I'RY OI, t{OADS ANI) ]'ltANSPOltl'



'l he (lonunittee was inlbr.rirctl thaf the ivltni.str.y lrad wlittcn to the Clcr.k vidc a lettcr l{el:l\4o1'&vSiAl)M187lvol. vll tlalcd l4rr' 1r4,,r.1,, 202 j r:cqucsting the cornrnittee kr rcsched'le rher.,ccti,g bccause thc cabinct sccrctary rvas cngaged in prior offic-iar .ngng"n1"n,., o,., irr. rrnr" auu.

'l hc Agenda lvas thcr.el.or.e tjetcr.r.ccl

ITTIN./PPIiTC/2023/47: MItIiTIN(; wI'rH BINtrT SECIIETARY FOR
MINISTRY ot' AGRIC

'THE CA
ULTURtr ANI) LIVffil'OCK

I)EVEI-OP MIINI'

l'hc Conln.rittee was inlolrnccl 
_ 
that thc lr4inistly hacl written to the Clerk vide a letter. Ilcl:MoAI-FyADM /r /27/3/vor,.rxl.5g cratecr r3,r, Iriar.ch, 2023 requesting ror reschc6uring of then.reeting to a late. date due to cngagenlent of the cabiuet Secretary in other duties.

'l'he Agenda was thcrefor.e dcfcrred.

MIN,/PPETC/2023t48: PRI'SENTAI' ION OF BRIET' ON PUBLIC PIiTITION No.r
oF 2023 ONIMPLE MENTATION OITEDU AFYA MEDICAL
SCHEME

The Comnrittee was br.iefed on the petition as 1bllows:

l rhat the Petitione. Mst J.oyce che.or.ro sought the intervention of the co..rmittee on thepoor implcrnentation of trre Iidu-Atya rlecriir scherne in public .""onau,.y .".,-ols by theMinistr.y of Education.
2 That the l)etitioner's 

.prayers incluricd causing the relevant ministrics to r.cview thelratnework for thc irnltlernentation ofthe scheme"and causes support tn ".iuiiirt .tinl", inpublic schools.
3 'l'hat the scheme was initiated in 2017 through agreelnents between Ministr.y of Education

and Narional I{ospital Insurance FLrnd (NHIF)
4' 'l'hat the schetne has lacetl various chalicnges includir.rg cnrolment of students into NEMISdatabase, poor communication, and reimbirserrent of funds.5 That the parties to thc Petilion include, the Petitioner, Ministry of Educatio., Ministry ofllealth, and NI-IIF.

The cor:rmittee deliberated on the issues raisecl in the l)etition and resolved to invite the petitioncr.,
NHII;, Minish'y of rjducation, Ministry of I lcalth, and Parents Association to a1 appcar. before iton Wednesday, 23,,t March,2023.

MIN./PPETC/2023 t48:

The Cornrnittce was br.icfed on the pctiliot.r as lollows

I]BITSIIN:IATION OF BIUDII ON PE1]1'ION NO.3 OF 2023

SEIIVICES

l hat the l)etitione. was seeking inter.vcntion olthe com,.rittce to intcrrogate the Ministtyof Itoads a.d Ti'a,spo'r and trrc 
^marragemenr 

of Kenya I(airways c".r"i"it" itn6i";,,the status o1'l;oth passengcr and fi.eight SGII scr.vioes.

_)
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2. That the Comnrittee interrogates the National Tteasttry on how nruch is paid to the

company that manages the SGR services olr a monthly basis, the name of the company and

its directol's, the duration of the contract, how it was procured and what motivate(l KRC to

outsource a foreign company at the expense of the'local entities.

3. That the Conllittee can invite tlie Ministry of Roads arrd Transpolt, Ministry of National

Treasury and Economic Planning and Kenya Railways Corporation on various issues raised

in the Petition to according answer the prayers ofthe Petitioner.

The Committee r.esolved to allow the secletariat to schedule stakeholder engagement with regards

to the Petition as it prioritises the 'quick wins' Petitions.

MIN,/PPETcD023150: ANY OTHER BUSINESS

Status of various Petilions

The Comlrittee sought to knowthe status of Petition No. I I of 2022 r'egarding Pollution of River

Athi and Petition No. I of 2022 regarding Safeguarding Economic & Social Welfare of
Communities Living next to Forest. The Comnrittee was briefed that the secretariat team was

scheduling various activities for the petitions as earlier agreed whilst prioritizing petitious-

N ETCIz 23151: ADJOURNMENTAND DATE OF THE NEXT MEETING

Thtre beiR! tro-other business; the Chairperson adjoumed the meeting a1 l2:35 p.m. The ne1r

meeting *orld b" held on Wednesday, l5th March,2023 at 3p.rn

Sign:....,...,..

(CHAIRPERSON)

D"t".... .r i/.q *l*esI
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I nirtccIitt I,a r.lia nl ent

RI'PTJI}LIC OF KI'NYA.TIIE 
NAt'toNAL ASSBMI}I.Y

SeconC Scssion

LIC PIITITIONS OMMIl'TEE

PRB EN'I'

APOLOGIIis

INATTENDAN CE

COMMITTEERoo* oN.r',,

Chairperson
Vice Chaitperson

L IIoD. Nimr.od Mbitiruka Mbai, M.1,.
2. l-lon. Jar.ret .lepken.rboi Sitienei, M.p.
ll. IIon. John Walter Owino, M.p.
4. IJon. Maisori Marwa Kitayama, M.p.
5. I{on. Edith Vethi Nyenzc, M.P.
6. I Ion. Bidu Mohamed 'ftrbi, M.p.
7. IJon. Caleb Mutiso Mule, M.p.
8. I Ion. (Eng.) Ber.nard Muriuki Nebart, M.p
9. I{on. Suzanne Ndunge Kiarnba, M.p.
I 0. Flon. John Bwire Okano, M.p.
I I . Hon. Sloya Clernent Logova, M.l).
12. Hon. Peter. Mbogho Shake, M.1,.

l. llon. Patrick Makau King,ola, M.p.
2. Hon. Joshua Chepyegon Kanclie, M.p
3. Ilon. Elnesr Ogesi Kivai, M.p.

MINISTITY OF BNEITGY AND PETR OLEUM

Hon. Davis Chilchir.
Mr'. Moharned Liban
Mr. M.B Mohamed
Mr. Charlcs I(anrunya
Mr'. Veronica Kamau
Mr. Kcvin Macharia
Mr'. Kabilo Mbugua

SI'CITETARIAT

I. ]\4r'. SanT ucl Kalarna
2. Mr. Willis Obicr.o

Cabinct Sccretary
I)S, State Department for I)etr.oleum
Secretary for. Administr.ati on
State Counsel
Ilead of Accor"lnts
Irinance Officer.
I'A to thc CS

I)r'incipal Clerk Assistant lI
Clcrk Assistant III
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3. N4r

4. NIs

5. N,lr
(r. i\4r
7. Ms
8. Ii4r

Shadrack Onroncli

l)atric ia Gichanc

Martin Sigei

Lilian lvlburLrgtt

Ii.ahab ChePkilint
Yczicl J ilo

Legal Counscl II
Legal Counsel Il
I{cscarch OlliccL I ll
Media Iielations Ollice r
Audio OIficel II
S cr j eant-A t- A rnls

MIN./I'PETct2 023152: PIIIiLIiVIINARIES

'l'he Chair.pelsou called tlie Irleeting 1o otclcr at 3.00 p.nl. and ptaycrs rvete said by Ilon' Sloya

Clenrent Logova, M P'

MIN./PPETC t2023153: ADO PTION OF AGBNDA

The Meeting was taken through lhe Agerlda as folloivs: -

Player
Ador:tiou of thc Agenda

Corrhlnratiort of ntinutes ol plcvious sitting

Matters Arising
Consi<lcrati<rn of Prrblic Pctition rcgarcling Funis Speti by Nalional Govetnmenl

Conlrarlt lo l'rovisions of the Cotlslilutiotl'

i. Mceting with tlrc cabiltct sccrctary for Ministry of Energy and Petrolcum

ii. Mceting with thc Cabinct Secre tary for Ministry of f{ducation

Prcsentation of brief on Pctition No. 4 of 2023 ott delayed Adjutlication antl

Scttlcnrent ol'Squattcrs after thc Expiry of Lensc of Macalde r MiDcs Lttl. Land

Irresentatiotr of brief on Pctition No. 5 of 2023 rcgarding Ward Bascd Solution as a

Long-term llcmcdy to Percnnial Wntcr Shortagc in I(enya

Any Other Bttsiness

Adiouurtneut

Meeting

MIN./PPETC/ 2023154: CONFIRMATI ON OF THE PREVIOUS MINUTIiS

I

2

3

4
5

6

1

8

9

f5er.ealler., the proposecl Agcltcla was unanimously adopted to constitutc busitress of tlre

Tlre agenda rvas defet t ed

MIN./PI'Ii'Ict2023155: MA'I'T'11]IS ARISING

Thc agenda was de f'elred

MIN./PPEI'c/2 t23136: MEETING WITH TIIII CA]}INEl' SECIiD'TAI],Y FOIi
MINISTIIY OF ITNERGY AND PBTIIOLEUiVI

Su brn issions b1'thc CS

'l he Ohair.,cr-so6 br.ic{'ed the Clabinct Secietaly on thc l)ctition ancl thctealicr thc CS nladc his

sul;n.t issiotrs as lo llorvs:
6



llttckground
5

a

'l'hc Cabinct Sccletary prescntcd as lbllov,,s;

i l hat thc got'crnmetll wrs i,rpo.ting pctrolcrnr t,r.ough g5 licc,sed oil Mar.ketingconrpanics (oMCs) rhnrrrgh.an o1,,or ;,,1;; ;;r;;," caprur.ccr in rhe ,crr.oreum rcgularionsand publrc l)rocurer.nerrt a,r,i i_fispnsnl ,t"t, Ziii'"'ii' 'f,ar rl:c 
'ccuvc'v 

dur irrg posr-covio, ui ,,r" nussiarr war and tightcning of nrr,cta'ypolicy irr t'c US inc,cascci,conr,ctitio'lo, 
1r",,."f.,rr, ,,,,u ;;;"rl;;,1;;i!i,., pn""r.Thcrelore- lo susrajn rhcsrnaH 

".o,',c.,r,i". rik; K;;;", tirc govcrnmerr rnade arr inrer.ve.tiouto subsidise pch.oleunr 1o marlage in nor;orrifr.nrgil a gazette notice.

Public lixpanditure of the Ministry Jiont July to September 2022

iii' fhat during the Ministry n-raclc a lcquest .u thc Nati_o-nal 1i.easury a,cl Eco,omic pian,ingth.ougrr a leue' Mol)M/p/coNr%/3, VOi.iviozr dared 2,,d August, 2022 fbr the. ailocation oi'an additiorral Kshs16,597.436,t 0;;iv That rrre amounr the clcficir requiied ,; .;il;'r;;,un.ing cornpe,sation to imporrers of
;f;fi:,::H":ilyroducts 

which was "'i*'r"r''"'a"'; ;;;;ffi;;,'",] iil'l,oo,, 
",v That the Ministry of Nationar li.easury a,d Econornic planning tluough a letter dated I.ES1rg4/22/02/A ( r 0) dated zstt' et gust, zoiz-"o,r,rrr,.,i"u*a its consicrer.ation and approvalof additional funding of.Kshs rc,iCl,iii,OlO.9S ,oit" t tirir,,y of Energy and peh.oleumunder Ar-ticje 223 (Sunplemenruiy app."priu,i.nj"of.th" Conrtitrtion.vi That the puy''"nt. *"r" in.cspect ro thc iletroreurn purnp pr.ice stabirization programmeintroduced as an interyention 

"ia" r-"grr iv",i""ii. , r+ of r 0rr, Jury, 2020, peiio.reunr. DeveJoprlcnt Levy Oider,2020.vrr' Thal tlre rrrrds we'e urirized to pay elcven (l l) oMCs i, september. and october 2022.
Committec Conccrns

The Committee raised the following concerns:

The build-up amounts paid to OMCs

Thc committce irltlui'ed on the- dates of origi,alio, aud clelivery of the vouchers used to pay thell oMCs,'r'he CS indicatecr.rhal the s"r;i;;;;;liierded the pump price and Energy andPetroleunr Reguratorv Authoriry 
^1lii'ni; ai,r .1ri* iriia ,p lion.r .rune, Jury, sepreurber, ancrocrorrer 2022 of rhe..tsrand i,g. fund owecr to ir,,'" rivi,r.'rrrr, it sriI owcs Ksls47!ilrion ro trre

il'il:::iil'' 
ol'the l(shsl t0 bittion u..urr" rcrt.,,r"0.iijrri", was arreacry paid duri,g rhe period

Grace period and penalties

l-he C.tlutittce irrqui.ccl rhc g.ace. period the govcr.n,ent was allowed to co,pensate the oMCsand whcthc. rher.e ra,cr c arrv rrc,altics. I.lrc (lS strtcd iirui irr" p",,ntti"s woulcl bc Iruge bccarse allol thcrrr arc owc(r rrr,,rr.,', )ct sorno oI trrc srrra, oM(]s..do nor ,ave rcvcr.age- Iike thc biginte'narionar oM('s. Ilowcvcr, thc out 
"rtrr" 

sj olrrcJu,rii n 
"on.,prni.s 

co,rpcte si,ce thcy have

1



a

lcvcr.agc. 
-l 

hcrc(.<>re, thelc rvcre no llcnaltics dtre to thc sl'stcnlic IOgistical lll'occss lltll in placc to

r.nsrtrc scattl tess ()l)el atlon

I1trge crtttt1;en.sctt ittn.fitr one ()lt4C

'fhe Contnti(tcc ztsl<ccl rvhy onc o1'the OMCs was con'lpcnsatcd it hllgc allloul.lt collrpatccl to othels'

;ir;;.( ;;^;; thal sopre oMCs wcle orved hugc becattse otltet snrall cotlpanies anrl strl;plrcls

;;.;;,;ii; undet tlrctn, who cqtralll' ueedcd conrpensa(ion lbr pttrnp P: ice

Lntergencf in./irel prica stabilizat iott

'l'he Con.rmittee inquired why the lircl plice stabilizatio.n.rvas consideted zrs all eulergellcl'rltrling

i"i, i" i"ri","t er,'2022 aud uot r.row. 
-fhe CS indicated that thclc rvere suPply disruptions caused

i;;il,;; owed ro oMCs rhrough rhe fuel price stabilization fund, including accrual o1'

alrr,,,,"*" lrr',,tir-.,g rh" proclucts uDavailablc in tlrc nrarket at a critical clcctionecling period.

il;;;;;r"", tl,,l Ofr,lCr wele unable to liquidate theil LCs to deliver prodtrcls out of thc Polt ol'

N4onrbasa into thc ecotrouly )'et tlictc was necd to stabilize the cconouly'

Cr.tst of petroletrnt ptodtrcls

'l.lrcConrn-ritteeirrquiredwhypett.oleullpl.oduclsinKenyaw.erecxpctlsivccotlrpat.cdtoother

;;.;;.^fh; CS indicated that the high cost of pctroleunr ptodttcts in l(enva is occasioned bv

ffiil;;;i 
"o.rt, 

npptl"a to the l)rocltrct to collect other laxes, fot exanrplc, railway levy, road levy,

el celera.

Prudence irt sttbsidies and plans to po)) the Kshs47 biLlion

' rc Contmittce inquilcil oti the pludcncc mcchatlistl]s Put in placc to cllstlle OMCs do not ttrisltsc

,ir"'"i,"r.,,,.^,i.n undcl price stabiliz-atiorl ananger'rlcnt. Thc (iS indicatetl thal the existing checks

;;;;;iJ;";;rovictc thar r5e OMC carulot rcqucsr lo rakc up plodLrcrs rhar they cannor seil. 'fhe

;;;iil;r;;fi lhar rhey pay firsr ar rhe t)orr bcfor.c r.eleasing the producrs to rhe rnarkcl and rhcy

Iiave to scll it hencc llo roolll lot abusc'

.fhe 
Cornn]ittee quericd the plans in placc 1o pay the Kshs47 billion owcd to OA4Cs 'fhe CIS

;;;1";; that t6e anrount will be paid through supplenrentaly buclget strbject to cash Ilorv

^r"li"Uifi,v 
to enable OMCs to operate cotnuretcially

It I clts I o st tt b i I i ze .fitel pr i cc s

-l.he Committec inquirecl on thc Plans to stabilise lirel ptices aud nrattaging strbsiclies irl thc scctor.

iir. CS ,i^i"a rhar ihe biggcst ploblcnr was thc tightcnirtg ofnronetary 1;olicies in tlrc US and post-

c<]v]L"r"",r.,",.y rvhich was sucking out thc dollar fi.orl lhe nrar.kct. I-lowevel., thc Ministry

i-,,.ra"a i" ,",rr,rvc speculatiuc tcnclencics currenlly in the nlarkct by ptrlting on lrold the pa) nlellts

i"'ir.'ilrtlCa f,-, clollzi' and o,ly pa1'thc L(ls in Kshs Ibr six nronths to rcnrovc thc high clentartcl of

tlic doliar.

(lontnr ittec llcso lu tio ns

Alter ttrc dclibcrations, thc Committce rrrtiicalcrl salislilction with thc lcst)ollscs ptovidcd b1'tlte

i:il,,,,i f,'i_uf,li*frrcd rhar rhc nrain qLrestion still rcnrains thc aPplication ol' Articlc 22 1 oI thc

ti



eonsrrruLion. rr was agrecd that the meeting with cabinet secretary, Ministry of li.easur-y a'dEcononric Planning would address the pending question.
!

MI tPPE'L',Ct2023t57: MBETING WITH THE CABINET SECRETARY FOR
MINIS TRY OF EDI]CATION

The Agenda was def'erred

MIN./l>1,tr TC/2023t58:

The Agenda rvas dcferr.ed.

MIN./PPETc/2023/59: PRDSENTA TION O[.BRI

There being no other business, the chairperson adjourned the ureeting at 7:00 p.m. The ,extmeetihg would be held on Thur.sday, l6rr' March, 2O)3 at 10.00 a.m.

EF ON PETITION NO. 5 0t 2023
REGARDI NG WARD BASED SOLUTION AS A LONG-
TERM REMEDY TO PDITENNIAL WATER SHORTAGE IN
KENYA

The Agenda was defer.red.

/PPETc/2023t60: ADJOURNMENT AND DATE OF THE NEXT MEETING

Sign

(CHAIRPERSON)

Date Q\ C, ,roQq

I



'i hirteenth Pariiamcnt
S ccond Session

REPUBLIC ()}'KENYA
THE NATIONAI, ASSI'MItI,Y

MINLTTBS or TIIE FOURTEENTfl SI'I'TING O}- THT' PLIRI,IC PETITIONS
COMMITTEE HELD ON THI]RSDAY APRIL 20 2023. IN THE COMIfITTEEROOM
ON FOI]RTH FLOOR. CONTINENTAL HOUSE AT 10:00 AM

PRISENT

l. Hon. Nimrod ]r4bithuka Mbai, M.P.
2. Ilon. Ernest Ogesi I(vai. M.P.
3. llon. Jolur Walter Owino, M.p.
4. Hon. Maisori Marwa Kirayama, M.p
5. I'ion. Caleb Mutiso Mule, M.p.
6. Hon. John Bwire Okano, M.P.
7. I{on. Sloya Clement Logova, lr,I.P.

Chairperson

Vi;e Chairperson

APOLOGIES

I . I{on. Janet Jepkemboi Sitienei, M.p.
2. Hon. Patrick Makau King'ola, M.p.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Hon. Edith Vethi Nyenze, M.p.
5. Hon. (Eng.) Bernard Mu.iuki Nebart, M.p.
6. iJon. Peter Mbogho Shake, M.P.
7. I{on. Suzanne Ndunge Kiamba, M.P.
8. IIon. Bidu Mohamed Tubi. M.P.

WIl'NESSDS.MINISTRY OF ITOA DS AND TRANSI'OIIT

1. Eng. Joseph Mbugua
2. Eng. Silas Kinoti
3. I']hilip Wachira

Principal Secretary, Ministry Roads and 'fr.ansporl

Director General, Kenya Urban Roads Authority
Senior ChiefFinance Officer- State Department of
Roads
Deputy Director, KeNHA
Acting Director, KeNI IA

4. Eng. Henry Gakurr-r
5. Isaac Karurwa

WITNESSES MINISII'RY OF MINISTIIY OF AGRICI]I,TURE AND
LIVESTOCK

2
j

Hon. Mithika Linturi
and Livestook
Kello I'larsar.na
.Ioseph I(imetc

Cabinet Secrctary, Ministry of Agriculture

Principal Sccretary, Crops Developnrent
It4anaging Dircctor, NCPB



Tobias Osano

Crop

SECRETARIAT

l. \4r. Sarnuei Kalanta
2. Ils. Miriam Modo
3. Ms. Anne Shibuko
4. Mr. Shadrack Omondi
5. Ms. Patricia Gichane

6. Mr. Martin Sigei

7. Ms. Lilian Mburugu

Chief Finance Officel, State Departmenl for4

Development

Principal Clerk Assistant II
Clelk Assistant il
Clerk Assistant Ii
Legal Counsel II
Legal Counsel il
Research Officer III
Media Relations Officer

MIN./PPET ct2023 198: PRELIMINARIES

The chairperson called the meeting to order at I 1.30 a.m. and prayers were said by the I{ott

Caleb Mutiso, M.P

MIN./PPET clz023199: ADOPTIO N OFAGENDA

The Meeting was taken through the Agenda as follows: -

l. PraYer

2. Adoption ofthe Agenda

3. Confirrnation of minutes of Previous Sitting

4. Matters Arising

5. Consideration of Public Petition regarding Futtds Spenl by National Governmenl

Contrary to Provisions of Article 223 of the Constitulion

i. \4eeting with the Cabinet Secretary for Roads and Transport

ii. Meeting u,ith the cabinet Secretary for Agriculture & Livestock Development

6. Any other Business

7. Adjournment & Date of Next Meeting

TC120231700: CONFIRMATION OF N,IINUTES OF PREVIOUS SITTINGSMIN./PPE

There rvere no minutes to be confitmed.

MIN./P PETCl2023ll07:

2

'fhere u,ere no matlers arlslng

MATTERS ARISING



MII {./PPtlTC/2 023 I i02 : \4EETiNG 1\/ITI{ TTIE PRI]\CIPAL SUCP.ETARY F'OR
( ROADS AND TR,.1"NSPOITT

On behalf of the Cabinet Sr:cretar1,, Minislr.v of Roads and Transport, the Pr.incipaJ Secretary,
Eng. Joseph Mbugua appeared before the Cornnrittec and presented as follou,s:

A: Approval of the Additional Iludget

That under arLicle 223 of the Constitution. the National Government may spend money
that has not been apltropriated by Parllamcnt if inter alia,

The zunount appropriated for any purpose under the Appropriation Act is
insufficienl or a need has arisen for cxpendiflrre for a purpose for rvhjch no
amount has beeu appropriated by that aot.

When the National Assembly has approved spending which had been granted
undel article 223 of Ihe Constitution, an approprration bill shall be introduccd for
the appropriation of the money spenl.

ll. That the State Department of Roads made request for additional funding to the National
Treasury and recei'ed approvals to spend in advance ofAppropriation Under Article 223
of the constitution provisions amounting to Kshs.9.45 Billion within the financial year
2022/23. The fi.rnding of Kshs.9.45 Billion u,as for ongoing road projects aDd was
approved as tabulated below:

l'hat the State Deparlment of Roads, tlrrough the Cabinet Secretary made a request for
addrtional funding to the cabinet Secretary for the National -lreasury for the three roads.
Thc request for the fuding under Articlc 223 was based on the following grounds:

1he Plojects had bccn recommended by the National Security Council for
implemeutation and thcrefore required optimun.r funding;

lll

No Vote

1091

tsudget
Code

Project Narnc
Implementing

Agency
Amount
(Kshs.)

Upgrading of Lamu-ijara-
Garissa Road (A10) to All
Weather Standard

KeNHA 2,800,000,000

Dualling of Nairobi
Eastern Bypass

KURA 4,800,000,000

Construction of Makupa

Causeway
KeM{A 1,8s0,000,000

I 1 591 01

2 124801

3 1 54601

Total 9,450,000,000



,

The projects had rnatelial pending bilis which werc hindcring ptompt

irlplententation.

lv

\,u

TItat the Cabinet Secrctarl, for National 'l reasury approved additional buriget prol'isions

an.rourlting to the Kshs.9,4 50,000,000 undcl Article 223 of the constilution ri,ith

financing-from the Annuiry Fund and fiom the National Treasury on 3'd August 2023 as

dctailed below:

Mod e Amounl Approved
(Kshs.)

Finaacing frorr the AnnuilY Fund

Frnancing frotn otlter sources at'l-reasury

Total 9,4s0,000,000

That in line with the amended Annuity Fund Reguiations, funds set aside for use by

projects outside the Annuity Fund can bc used upon approval by the cabinet secretary

ior the National Treasury upon advice by the Annuity Oversight Clornmiltee'

l'hat the Public Finance Management (Roads Anmrity Fund) (Anendment) Regulations,

2019 Section 3 (c) as Iead togetlrer with Roads Annuity Fund Rcgulations 201 5 section 8

provides that moneys nlay be paid out of the fund where such payments relate to the use

br investment of surplus funds in the manner dirccted by the Cabinet Secretary. The

Oversight Cormnittee is su1;posed lo recommend the surplus. Under sectiou 4 of tlie
amendnrcnt to the Annuitl, Fund licgulations, - "ln the event that the Conlnittee is yct to

be constituted, or is unablc to obtain quorutn lor whatever reason to allolv them to carry

out 1he functions outlined in paragraph (l), lhe cabinet Secretary rlay undcfiake the

functions of thc Contrnittee until such a tilne that tlre Comnrittee shall be properly

cor.rstituted.

Tl1at the Cabinet Secretary for Roads made a request for addilional funding for settlement

of oritical road pro.iects. The cabinet Secretary/Treasury approved additional brtdget

with financing frort the Annuiq' Fund. ln line lvith the above tu'o provisions, the

cabinet secretary National 'lreasury declarcd surplus into thc consolidated fund of
Kshs. g,450,000,000 (Kslis.8.45 billion) to finance thc additional budget. The cxpenditure

ra'as approved under Article 223 of the Constitution.

'fhat the cabinct Secretarl, for the National 1)easury therefore has the ultimate approval

oD usagc Aruuity lrunds. lJpon receipt of the approval to silelld in acivance of the

appropriatioir, the slare Departrnent renritted thc Kshs.8,450,000,000 fronr the Amuit),

Funci tank account to the excbequer for financing tlre approved budget under Article 223

of the Constitution. Thc State Depaltment thereafler made a financing excbequer request

to the National 'l'r'easur;"of the entire Kshs. 9,450.000,000 on 4th August 202ii'

8,450,000,000

No

1,000,000,0002

\r r



ix. f-hat the Exchequel tou,ards funding the Ksh.9.45 billion was received on 5th August
2022 by,the State i)epartnrent and transferred to the lmplernenting Aeencics (KURA &
KeNFIA). 1'he exchequer rvas subsecluently paid to certified worlis. The three projeots as

at today l5th March 20211 still have ortstanding ongoing works u,irhin contract which has
not becn paid.

I]: Justification for additional budget and approval under article 223 of tbe Constitution

That the three beleficiary projects had apuroved budgets under the Printed Estimates
2022123 whtclt were very insufficient to finance the already certified u,orks;

x

That the three road projects were ougoing contracts whicli had been awarded rnuch
earlier and were thereforc not new and normal spending had been appropnated by
Parliament on a proj eclby-proj ect basis though under quite insufficient allocations;

f'hat the three road projects are crucial links with a bearing on security and hence needed
enhanced urgent funding.

C: Salient Project Implementation factors on the three Projects

xlll The Principal Secretary highlighted the following salient project implernentation issues
and timings of action to dernonstrate the propriety of the granting of additionat provision
aud funding of the Kshs.9.450 billion:

Project Start Date

xt

xlt

Completion

Tirne
Amount
Certified but

not Paid as

at 3 I't July
2022

Kshs.

Billions

FB D

l8b 271 March 3.7b

2021

12b 14 .lan /,o1,/, 5.8b

4.6b 1.2b

Larr,u- Ijara -
Garissa

Ea-stern

Bypass

Makupa

Blidge
84'l n't

Contract

Sun-r

Kshs.

Billions

No

A C

1

2

-)

Outstanding

Works and

Pending

Bills as at

z6 reDrualy

2023

Kshs.

Billions

E G

Muy27tn

2023
8.4b

14th Jan 2023 l.6b

l otal 34.6b

I o'h oct 2o2o l5 Oct2022

10.7b 10.8b

5



xiv

x\/

That r line u,irh Article 223 clausc (4) u'hen 1he i'{alional Assenibll' has approved

soendinq u4tich had been granted under Alticle 723 of the Constituion' an appropriation

ffi' ,i;;il b" inrrodr"",l 
"for 

tlre a,;proPriation of the uroney spen1. Thc approYcd

Jx,enditiue has since beeu r.cgulariz.ed bj,the Nationai AsscmbJy unde' the auspices of

itrJ r;1 suppt"nrentary Budget i 02?,/2023 anLl llie appro'cd cxpenclilure are u'itl.rin tlre )''

Suppiernentar;' 13udget Appropriatiort Act 2023'

The Principal Secretarl' concluded by inviting 1he Coutnlittce a visit to the three projects

for thcm to appreciate tbeil value and existence'

Cornnri tte e coll ccrns

l'l.re Comnrittee raiscd rhe 1'ollou,ing conccrns rvith regards to the plesentation by 1he Petilioner:

a) Choice of Proiects
The bommittec enqriired on \\4rat criteria was used 1o pick the 3 roads yet there were so n]arly

"in"-r"".pr*" 
,ou,lr. T1.," pri,cipal Sccretary explaincd thar the 3 roads had the highest impact

ir"i.pi"r""iu.,ion. For instanc e, the l_amu- Iiara - Garissa Road was key to security, rhe
'nor,'ni, 

lypo* hacl no diversions ar.rd there u,as need to increase mobility, while thc Makupa

Bridge is u k"y road in economic activitics at tl.Ie Port'

b) AnnuitY f'und
Tt 

" 
'Com.niu"" sought to knorv the details of the Annuity Fund. The Principal Secretary

;;r*"d thar thc fmd was accumulated in the Central Bank using Fuel levies of Kshs. 3 per

ii,i"- rrfa". anal),sis, it was tesolved that instead of holding pending bills which cr:rnulated

i"i".".t * 1a% 1i.a, the lunds u'ould best be used 1o clear pending bilJs

c) Justiftcatiott of utili.sation oftlrc Funds ulder.Arlicle 223

wf.,"'n ast"i wherhcr in his opi,ion it was justifiable to spend thesc funds just beforc elections'

the principal secrelary responded that it was as it has sal'cd the Gol'ernment from accrued

i,rlr* 
",i 

p-aing Bills. In addition, the projects funded by tlre Ministry are largely completc

and in use bY the KcrrYan citizens'

N{EEI'IN G WITH ]'IID CABINI'T SECRETARY FOII.
MIN./I'] ,lil'Ct70231103:

AGRICULTTiRE & I,IVESTOCK DEVIILOPMIiNT

'l'he Cabinct SccretalY, I-Ion

follows:

'l-hc Maizc srtbsidl' l.rt ogralnnre

Mithika l-innui appeared beforc the Committee ancl prcselrted as

ln thc past 2 years, tllc cottntrl' lras cxperierlced a st:1q) decline in maize prodlrction

ir",r, qz million bags in 2020 io 36 million bags in 2021 duc 1o poor performance of

rains.

6
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xt

xIl

'fhe armual rnaize rcquircnrenr is 52 million bags u,hicir includcs orhcr uses such as
mauulacturc of livestock fecds. stock retaiued as soed and for manulhcture ol other
ploducts

'fhe average quantitt, ol rlaize for hurnar cclsurnptiol in thc country is j.06 lylillion
bags(9Okgs) per month u4rich is abor-rt 36 niillion bags per anuum.

'fhe naize deficit u,as about I6 ntillion bag:: i, ?_021 and the productio, prospects for
202-2 was also below avcrage due to poor rainfall pcrformance.
-Ihe country normally relies on rnaize imports ofabout 200,000 bags pel rnonth from tlre
East African region to bridgc the deficit.

However, the supply of maize fi'om the East Afrioan region was low in the ycar 2022 due
to poor production of maize across the region of 2021 .

The available maize stock as at May 2022 was about 5.3 Million (90 kgs) bascd on Maize
Balance sheet projected to hly 2022, implying that the countr.y would have a 2 months
deficit of maize equivalenl to about 6 million unlil the nexl harvest in July - August
2022. Maize imports decreas cd to 21'/,676 bags in April compare to 343,203 bags
(90Kgs) in Malch due to constrained regional supply.

Consequently, maize prices were escalating ranging between Kshs. 4600- 5000 in May
2072 compared to Kshs. 3000-3500 belween January- Aprrl 2022. The govemment
intervened by waiving duty for 6 Million bags of white Non GMo maize to be imported
from outside the East Africa. and coMESA regions through Gazette Notice dated 9'r'
May 2022 to bridge the gap.

I{owever, maize process conlinued to rise due to dismptions in rhe global supply chain,
and high fuel prices with attendant logistical costs. The imported maize landing price was
I(shs. 5,700 to Kshs. 6,500 per 90 kg bag. The price of the sifted maize floui (nor.rnal
nT aize brands) remained high retailing at an average of Kshs. 190-215 per 2kg packet.

Owing to the growing challenge ofhigh cost maizc flour prices, the go'errunent made a
decision to fuither cushion consumers through allocation of resources to finance a maize
flour subsidy proglarn 1o address the h-igh consumer maize flour prices across the
country.

rhe c-abinet Sccretary for the Nationai 'lreasuly and Planning held meetings with millers
on 15"' and 20"' July 2022 to discuss the financing to subsidize white rnaize flour.

On the same day, 2Oth J'ly, 2022, the Retired President announced the Fifth Stimulus
Plograrnmc covering the supply and distribution of maize rncal across the entire country.
He pronounced that the sifted tnaiz-e flour shall retail across the entire teruitory of the
Republic o{'Kenya at a price ofKshs. 100, down from Kshs. 205 for a 2 kg packet.

Request and approval for- Funds for the Maize Subsidy Programme
T'hc Ministly requested for Funds Ibr the maize flour subsidy programme vide letter l{ef.
MOA/ l,C.Dl9ll2ll dated 18th Ju|y2022 amounting to I(shs 9.12 B.

x

xllI
xiv

XV
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x \,I The National Treasury granted approval to the state Deparlment to spend additional Kshs.

4 Billion vide Letter Rel: RESI169/22/01 A (7) dated 2lst .luly 2022 ttnder Article 223

of the Constitution in implenentation of the lr4aize Flour Subsidl, Programme pending

regularisation in the FY 2022/2023 Supplenrentary Estimates.

Vide Letter Rei CAB/ NSC / 1412.VOL.l/ (24), dated 25th Julv 2022, the Head of Public

Sen,ice cornmunicated the National Security Council approval of the following:

" Noted the contents of the Memorandum

' Approved the sifted maize Flour Subsidl' Programme for immediate

implenrentation

" Directed that the Cabinet Secretary for National Treasury and Planning to provide

Kshs. 2Billion per week and Kshs. 532 Million to clear the outstanding FT

201712018 pending bills for millers.

The National Treasury approval to tge srate Department to spend additional Kshs.4
Billion under Article 223 of the Comstitution in implementation of the Maize Flour

subsidy programme was not regularised in the FY 202212023 Supplementary Estimates

No. 1.

Committec concerns

I

xvIl

xvllr

a)

b)

c)

The cornmiltee sought to kno\v whether the Kshs 4 Billion reached the intended

beneficiaries. It was confirmed that Kshs. 532 Million had been paid to small scale

millers who had proven their case.

On u,hether an), meetings were held between the Ministry and Treasury, the Cabinet

Secretary stated that there were no meetings held to discuss the issues as all instructions

were issued via correspondence.

On u,hether there was a procedure to identify millers u,ho would be beneficiaries to the

lr4aize Subsidy Project, the Cabinet Secretary stated that there were no details available

from the paper rvork in the Ministry.

MIN./PP ETCl2023l104: ADJOURNMENT AND DATE OF THE NEXT MEETING

There being no other business, the chairperson adjourned the meeting at 02:00 p.n. The next

meeting would be held on Thursdal', 20tl'A 2023 at 03.00 p.m

Jlgn: ...... ;.......,.

(CIIAIRPERSON)

ol, Di /QaQ<
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l'hirteenth Parl iament Second Session

REPUBLIC OF'KE,NY A
THE NATIONAL ASSEMBLY

MINUTES OF THE 241}I SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD
ON FRIDAY. APRII,28.2023. IN ROOM CI. ENGT,ISH PO INT MARINA AT 2.30 P.M

PRESENT

l. Hon. Nirnrod Mbithuka Mbai, M.1,.
2. Hon. Ernest Ogesi Kivai, M.P.
3. Hon. Edith Vethi Nyenze, M.P.
4. Hon. Joshua Chepyegon Kandie, M.P
5. Hon. (Eng.) Bernard Muriuki Nebart, M.P
6. Hon. Caleb Mutiso Mule, M.P.
7. Hon. Peter Mbogho Shake, M.P.
8. I-lon. Suzanne Ndunge Kiamba, M.P.
9. I-lon. John Bwire Okano, M.P.

APOLOGIES

l. Hon. Janet Jepkemboi Sitienei, M.P.
2. Hon. Patrick Makau King'ola, M.P.
3. Hon. Maisori Marwa Kitayama, M.P
4. Hon. John Walter Owino, M.P.
5. Hon. Bidu Mohamed ]'ubi, M.P.
6. Hon. Sloya Clement Logova, M.P.

SECR-ETARIAT

L Mr. Samuel Kalama

2. Ms. Miriarr Modo
3. Ms. Anne Shibuko

4. Mr. Willis Obiero

5. Mr. Shadrack Omondi

6. Ms. Patricia Gichane

Chairpcrson

Vice Chairperson

Principal Clerk Assistant II
Clerk Assistant I

Clerk Assistant I

Clerk Assistant Ill
Legal Counsel II
l,egal Counsel II

MIN./I'PETC/2023l156: PRELIMINARIES

The Chairperson called thc meeting to order at I 1.00 a.m. and Hon. John Bwire Okano, M.P
said the prayers.

MIN./PPDTC/2023/157: ADOPTIONOFAGENDA

?



'l'he Meeting was taken through the Agcnda as follows: -

l. Prayer

2. Adoption of the Agenda

3. Confirmation of minutes of Previous Sittings

4. Matters Arising

5. Consideration of Public Petilions regarding Funds Spent by National Government
Contrary to Provisions of Article 223 of the Constitution

6. Any olher Business

7. Adjournment & Date of Next Meeting

Thereafler, the Proposed Agenda of the Mecting was adopted to constitute business of the

Meeting having been proposed by the Hon. John Bwire Okano, M.P. and seconded by lhe Hon.
Peter Mbogho Shake, M.P.

MIN./PPETC/2023/158: CONFIRMATION OF MINUTtrS OF PREVIOUS SITTING

Agenda was deferred to another day

MlN./PPETC/20231159: MATTERS AIIISING

Agenda was deferred to another day

MIN./PPETC/2023/I 60: CONSIDtr,RATION OF REPORT ON PUBLIC PETITION
REGARDING FUNDS SPENT BY NATIONAL
GOVERNMENT CONTRARY TO PROVISIONS OF
ARTICLE 223 OF THE CONSTITUTION

The Committee notcd with concerns that the Cabinet Secretary, National 'lreasury had not
appeared before the Committee despite various invitations, yet his submissions were vital for the
conclusive consideration of the Petition.

'l'he Committee rvent through the draft report and observed that

during the period in queslion, the officc ol the Controller of Budget was subject to
political interlerence;

the Controller of lludget contravcned Arricle 228(5) of the Constitution during the

transition period;

2
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llI. the justification by the Ministries, Departments and Agencies (MDAs) for the
expenditures were not sufficient to warrant emergencies thus in contravention of Article
223.

The committee advised that the former cabinet secretary of National rreasury & planning,
Accbunting officers of all beneficiary ministries or departments and any other relevant oflicers
be invited to appear before the Cornmittee.

./PPE 0231161: ADJO RNMENT AND DATE OF THE NEXT TING

There being no other business, the chairperson adjoumed the meeting at 05:00 p.m. The next
meetlng would be held on Saturday 29rh April 2023 at 10.00 a.tn.

Sign:

(CHAIRPERSOI{)

n"t".......!.1.1p 5:.?.9.11........

J



Thirteenth Parliament Second Session

REPUBLIC OF KENYA

THE NATIONAL ASSEMBLY

MINUTES OFTHE 62".D SITTING OF THE PUBLIC PETITIONS COMMITTEE HELD ON
THURSDAY SEPTEMBER 26 2023 IN (-rl MITTEE ROOM 12 ON GR I TNI) FI,f)oR
NEW WING. MAIN PARLIAMENT BUILDINGS AT 3:30 PM

PRESENT

l. Hon. Emest Ogesi Kivai, M.P.
2. Hon. Joshua Chepyegon Kandie, M.P
3. Hon. John Wa.lter Owino, M.P.
4. Hon. Maisori Marwa Kitayama, M.P
5. Hon. Edith Vethi Nyenze, M.P.
6. Hon. John Bwire Okano, M.P.
7. Hon. Sloya Clement Logova, M.P.

(Chairing)

APOLOGIES
l. Hon. Nimrod Mbithuka Mbai, M.P.
2. Hon. Janet Jepkemboj Sitienei, M.P.
3. Hon. Patrick Makau King'ola, M.P.
4. Hon. (Eng.) Bernard Muriuki Nebart, M.P
5. llon. Peter Mbogho Shake, M.P.
6. Hon. Suzanne Ndunge Kiamba, M.P.
7. Hon. Caleb Mutiso Mule, M.P.
8. Hon. Bidu Mohamed Tubi, M.P.

SECRETARIAT

1. Mr. Samuel Kalama
2. Ms. Miriam Modo
3. Willis Obiero
4. Mr. Shadrack Omondi

Chairperson
Vice Chairperson

Principal Clerk Assistant II
Clerk Assistant I
Clerk Assistant III
Legal Counsel II

INATTENDANCE

Dr. Francis O. Owino, PhD
Crop Development
Mr. Abidha Vicholus

Former, Principal Secretary, State Department for

MIN./PPETC/20231403:

- Advocale

PRELIMINARIES

1-he Chairperson called the meeting to order at 3.30 pm. and Hon. Sloya Clement Logova, M.p said
the prayers.

2
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MIN./PPETC/2023/404t ADOPTION OF AGENDA

AGENDA
1. Prayer
2. Adoption ofthe Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. Consideration of Public Petition No. 4 of 2022 regarding Funds Spent by National Govemmenl

Contrary to Provisions of Article 223 of lhe Constitution
-Meeting with Dr. Francis Owino

6. Any Other Business
7. Adjoumment

Thereafler, the proposed Agenda of the Meeting was adopted 10 constitute business having been

proposed by Hon. Joshua Chepyegon Kandie, M.P and seconded by IJon. Maisori Marwa Kitayama,

M.P.

MIN./PPI'TC/2023 / 40 5 : CONFIRMATION OF MINU'IES OF PREVIOUS SITTINGS

The Agenda was defered

MIN./PPETC/2Oi3I406I CONSIDERATION OF PUI}LIC PETITION NO. 4 OI'2022
REGAIU)ING FUNDS SPE,NT BY NATIONAL GOVERNMENT
CONTRARY TO PROVISIONS OI.'ARTICLE 223 ()l- THE
CONSTITUTION

Submission by Dr. F-rancis Owino, PhD, CBS, Former PS, Slate Departmcnt for Crop
Development and Agricultural Research

The Fomter Ag. PS, State Depaflment for crop Devclopmcnt made the following submissiol.ts-

Background

'lhe Fomrer Ag. PS indicated that the (iovernment had takcn a policy position on the maize flour

subsidy. Vide a letter from the Ilead of Public Scrvice dated 25'h July, 2022 copicd to various PSs,

Solicitor General and Attorney General communicated a meeting where the CSs for Ministry
Agriculturc, Livestock and Fisheries, Ministry of National Trea-sury and Planning, and thc nttomey
General jointly presented a Cabinet memo appraising thc govemment on the food and nutrition

siluation of the country and the need for a maizs flour subsidy program. The govemment

consequently approved the sifted maize flour subsidy for intmediate implementation

ll'hy lhe expendilure could not av,ail lhe annual approprialion process

'l-hat was a Cabinet decision and the PS only had the responsibility to implement it. The

implen.rcntation was in accordance rvith thc law and in accordance with the regulalions and as per the

requirement of the communicalion from the IIead of Public Scrvicc. 'fhe cabinct memo had the

raliOnale, justification and reasons why govemmenl spent moncy outside the annual budgetary

process.
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Implementation of the maize Jlour subsidy program

The fonner PS stated thal upon receipt of the instruction, he formed a Multiagency
Implementation committee comprised of technical officers from Slate Departmcnt for crops
Development, National Cereals and Produce Board QTICPB), Ministry of Interior and
Coordination of National Government, Kenya Revenue Authority (KRA) and also set up
Regional Oversight Committees for close oversight and monitoring.

The PS signed contact with 129 millers who had the requirements including certificate of
incorporation, pin certificate, tax compliaace certificate, AFA certificate, VAT certificate,
valid trade license, ban-k details, KEBS certificate, millers contact person ald physical
location of the mills.

nl A command centre for receiving and processing payments was set. The Committee on
Agriculture conducted an inquiry on the same and tabled a report on 76 JDly,2023 recording
that funds that were spent under Article 223 of the constitution be regularised. That the
Ministry of Agriculture should come up with a policy on how to engage in future subsidy
programs.

Committees Concerns

Provhion of a copy of the cabinet memo

With regards to the need for provision of a copy of the cabinet memo, Dr. Owino indicated that he
was before the committee in his capacity as the former PS and such documenh were classified and
remained in the respective offices such as Head of Public Service. Therefore, the Committee could
engage the current office holders for response.

The amounts spent by the State Deportment out ofthe Kshs55 billion

With regards to the total amount of the maize subsidy program in question, the former PS indicated
that the maize subsidy program as approved by the communication from the Head of Public Service
was to be Kshs2 billion per week for four weeks amounting to Kshs8 billion. However, as al the time
of leaving office in 2022, the National Treasury had only funded Kshs4 billion. That the details ofthe
expenditures were with the technocrats at the Ministry.

Timing of the expenditure

The Committee inquired u'hether the tirning was appropriate for the expenditure. The former PS,
indicated that he followed the communication as it came and implemented the directive as the
accounting oflicer as he always did for any other directives.

C ommi t t e e on A gr i culture re co mme ndations

With regards to a report of the Committee on Agriculture negating expenditure of some of the funds,
the fonner PS indicated that he was not aware ofsuch a report.

ll
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The process of intplementation of the program

The Committee sought clarification on the process followed in the implementation of the program.
The former PS indicated that the program was a massive national exercise. A command centre was

set at Kilimo House where every actor was invoh,ed. The NCPB in the various areas where millers
were would get records of the milled flour and forward to the command centre after clearance by the

local security committees comprising KRA, NCPB and County Commissioners who would
authenticate that the millers had produced the flour under the program.

The records would be dispatched to the command centre and processed real-time. The millers were

organised in associations for purposes oftracking the progress and they appreciated the transparency

in the program. That the objective was to ensure that a two-kilogram of maize flour was sold at

Kshsl00 and the details were available. The production depended on the capacity of the millers.

The role of the accounting ofrficer

The Committee sought clarification regarding the role of the PS as an accounting officer in
implementing the communication from the Head of Public Service. The former PS stated that his
action was based on the communication from the Head of Public Service. However, the approval
underwent through National Treasury and permission from the Controller ofBudget (COB) hence it
was a collective governrnent responsibility. That the program was lawful as approved although it was

not regularised as Parliament was not sitting. The COB would request the National Treasury to
regularize expenditure under Article 223.

MIN./PPETCi2023|407: ADJOURNMENT AND DATE OF THE NEXT MEETING

There being no other business, the Chairperson adjoumed the meeting at 5:30 p.m. The next meeting
would be held on Wednesday, 27th September 2023 at 11.00 a.m.

Sign
(CHATRPERSOT9
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Thirteenth Parliament Second Ses sion

PTJBLIC KEI{YA
THE NATIONAL ASSEMBLY

MINUTES OF'THE 72ND SITTING OF TTIE PUBLIC PETITIONS COMMITTEE HELD
ON TUESDAY. OCTOBE,R 31. 2023 IN MAGADA I HALL ON THE T'IRST R.
VICTORIA PLAZA.HOLIDAY I}IN,HOTEL AT IO.OO A.M
PRESENT

1. Hon. Nimrod Mbithuka Mbai, M.p.
2. Hon. Janet Jepkemboi Sitienei, M.p.
3. Hon. Joshua Chepyegon Kandie, M.P
4. Hon. John Walter Owino, M.P.
5. Hon. Bidu Mohamed Tubi, M.P.
6. Hon. Maisori Marwa Kitayama, M.p
7. Hon. Edith Vethi Nyenze, M.P.
8. Ilon. (Eng.) Bernard Muriuki Nebart, M.p.
9. Ilon. Caleb Mutiso Mule, M.P.
10. Hon. Peter Mbogho Shake, M.P.
11. Hon. John Bwire Okano, M.P.
12. Hon. Sloya Clement Logova, M.P.

APOLOGIES
l. Hon. Patrick Makau King'ola, M.P.
2. Hon. Emest Ogesi Kivai, M.P.
3. Ilon. Suzanne Ndunge Kiamba, M.p

SECRF]7ARIAT

1. Mr. Samuel Kalama
2. Ms. Miriam Modo
3. Ms. Willis Obiero
4. Ms. Mercy Mayemde
5. Ms. Felistus Muia
6. Ms. Rahab Chepkilim
7. Ms. Winnie Nyaga
8. Ms. Diana Satia

INATTENDANCE

TELKOM KENYA

l. Mr. Mugo Kibati
2. Mr. Allan Wainaina
3. Mr. Julius Cheptiony
4. Ms. Stella Wawira
5. Ms. Jean Langat

Chairperson
Vice Chairperson

Principal Clerk Assistant
Clerk Assistant I
Clerk Assistant III
Media Relations Officer
Protocol Officer
Audio Officer
Secretariat
Office Assistant

CEO

ChiefFinance Officer
Chief Strategy and Business Development O{ficer
Head of Legal Services

Legal Officer



MUHURI

IIAKI AFRICA

l. Mr. Hussein K-halid

2. Mr. Japheth Ogola

3. Mr. YusufM Abubakar

4. Mr. Odhiambo Oiilo

1- Mr. Francis Auma

SEMAUK WELI

l. Mr. Boniface Mwangi

HI]M RIGHTS AGENDA

'l . Mr. Yusuf I-ule
2. Mr. Mwinyihaji Ali

Executive Director
Progtammes Officer

Director

Executive Director

Executive Dircctor
Public Complaint ResPonse Officer

MIN,iPPF,TCt2023l458| PRELIMINARIES

The Chairperson called the meeting to order at 10:30 a.m., the proceedings began with prayers by

Hon. Peter Mbogho Shake, M.P

MIN./PP F,TCl2023l459z ADOPTIO N OF AGENDA

MIN.iPPF,TCt2023l460:

l. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings

4. Matters Arising
5. Consideration of Public Petition rcgarding Funds Spcnt by National Government

Contrary to the Provisions of Article 223 of the Constitution-
- Meelingwith CEO, Telkom KenYa

6. Consideration of Public Pctition Regarding Enactmcnt of Legislation to Criminalize and

Prescribe Pcnalties for the crime of enforced disappcarancc'

- Meeling with various human righls organizations (HAKI Africa, MUHURI, IIUR|A and

Sema Ukweli)
7, Any Other Business
8. Adjournment

Thereafter, the proposed Agenda o1'the Meeting was adopted to constitute business having been

proposed by Hon. gaitn v"tni Nyenze, M.P. and seconded by Hon. Bidu Mohamed Tubi, M.P.

The Agenda was deferred

CONFIRMATION OF MINUTES OF PRT,VIOUS SITTING
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FUNDS SPENT BY NATIONAL GOVERNMENT
CONTI{ARY TO TIIE PROVISIONS O['ARTICLE 223 OF
TIIE CONSTITUTION

The CEO Telkom Kenya, Mr. Mugo Kibati, appeared before the Committee on 306 October, 2023
and submitted as follows: -

i.) Telkom Kenya received a letter that informed the Board of the decision of the Govemment
of Kenya to take over shares that would arise over Jamhuri shareholding.

ii.) The Treasury vide a letter dated 19th August, 2022 informed the Board Chair of Telkom
that Jamhuri Holdings Limited,ftIelios had informed the Govemment of Kenya of their
decision to exit Telkom by exercising their put opinion as provided for in the shareholder
agreements.

iii.)The cabinet secretary, National rreasury requested the chair to convene a board rneeting
to pass the necessary resolution to facilitate completion ofthe said transaction.

iv.)The Board Telkom responded as follows: -
a) The Board as it was constituted at the time due to lack of quorum and therefore could

not meet.
b) The Company is still held by Jamhuri Holdings that is, the 60%o Jamhuri and

Govemment 4002.

c) The matter is purely a shareholder matter to mean firnds transferred from one
shareholder to another.

d) The agreed form of the AG's legal opinion has not been submitted for the Board,s
consideration yet it was a fundamental condition preceeded

Committee's Conccrns

i.) On why Telkom is exonerating itself from the whole affair of Article 223 of the
Constitution
The CEO responded that matter It was a shareholder mafter between the parties that entered
into the shareholding agreement. Telkom was not part of the transactions. 'l he Board was to
convene the meeting to conclude the transactions.

ii.) The Advisory role of the CEO to the Board
The CEO Asked whether he advised the Board specifically aller receiving communication on
the exit of Helios. The CEO rcsponded that his role was to represent management on the daily
running ofthe company, however, occasionally, he advises the Board on several matters as and
when required.

iii.)Meeting of the Board of Directors on the said transaction
The committee inquired whethcr the cEo was privy to thc meeting of the Board about the
said transaction, and the CEO responded that the transfer of shares was undertaken by the
Board ald not the CEO. It is the discretion of the shareholders to involve/not involve the Board
in such meetings but ordinarily, they are shareholder to shareholder meetings.

3
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iv.)The Committee inquired why Jamhuri Holdings Limited was still holding on the shares

by Jamhuri Holdings Limited yet paymcnt was already made.

The CEO responded that the transaction went through and shares are yet to be trattsferred i.e.

Jamhuri Holdings 60Yo and GoK 40%:o.

v.) The Committee sought to know the urgency that occasioned transfer of shares and the

attendant transactions and if it was procedural?
The CEO responded that the Board was equally asking itselfthe same questions. They were

not prity to the said transactions as the management especially the issue of nationalizing a

private company. The matter came to their attention through the correspondence from the

Cabinet Secretary, National'freasury.

vi.)The Committee asked the CEO rvhether he was aware that the contract with Jamhuri
Holdings Limited had been rescinded by Cabinet and the current status ofsharing.
The CEO responded that, after the new administration came into office, Telkom Kenya Limited
engaged the new Cabinet Secretary of the National Treasury who inferred that they wanted to

secure a new investor to replace Jamhuri Holdings and would need Telkom's support. The

National Treasury has been driving the process of acquiring a new investor to take Jamhuri

shares.'l'here is no question about the 40% shares publicly owned. The problem is with the

60%o privately owned shares by Jamhuri to the new investor.

vii.) The Committee sought to know how the money rvould be rccovered and the CEO

responded that the Natiorral Treasury was keen to ensure that funds that ere lransferred to

Jamhuri Holdings must be refunded. He further explained that Jamhuri Holdings are still the

shareholders ofTelkom's 60% shareholding. In January, 2023, nominees to the Telkom Board

were re-nominated. Paul Cunnigham was still the CEO of Jamhuri Holdings and Cabinet

Secretary, National Treasury for the Government of Kenya. Jamhuri Holdings is owned by a

Special-purpose vehicle called Helios based in London and there are many investors in and

outside the country.

viii.) The Committee asked the CEO n what he would recommend to prevcnt such

occurenccs in future. The CliO responded that there are so many avenues to address the matter

including putting a policy framework in place for nationalisation as there is none at lhe

moment. If there are any reasons for nationalisation, then there should be a policy framework,

a proper policy review ofwhy it should take place and the implications.

MIN./PPETC/20231462: CONSIDERAT ION OF'PUBLIC PETITION REGARDING
E,NACTMENT OF LEGISLATION TO CRIMINALIZE AND
PRESCRIBE PENALTIES FOR THE CRIME OF
ENII'ORCED DISAPPEARANCE

Meeting with various Human lUghts Organizations

Submissions b 'v Muslims for Human Riehts

MUHURI appeared before the Committee and submitted as follows -

i.) 'l'he organisation had documented many cases ofenforced disappearance and sought court

orders for habeas corpus. 'fhere were about 12 cases of enforced disappearance in the last
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ii.) There was need for a legislative fiamework regarding enforced disappearance to assist the
victims even through restoration and redress.

Submissions hv Human Rishts Aeenda (HaRA )

The Executive Director of HURIA, Mr. Yusuf Lule, appeared before the committee and submitted
as follows -

i.) HURIA supports the Petitioner's prayers and the need for a legislation to criminalise and
prescribe penalties for the crime of enforced disappearance was long overdue but timely
with political goodwill.

ii.) The government had acknowledged the twin problem of enforced disappearance and
extrajudiciai killings aad committed to ratifuing and domesticating the Intemational
Convention for the Protection ofall Persons from Enforced Disappearance ending all forms
of exha judicial execution by security services. Further, amending the Nationaicoroners
Service Act, 2017 to establish the coroners General office and a special tribunal for gross
human rights violation and enforced disappearances.

iii.)In view of the commitments and the unending crimes against the Kenyan people, the
Petition was a beginning ofa national conversation on the issues ofenforced disappearance
and extra judicial killings.

iv.) over 50 cases of enforced disappearance and extra judicial killings were documented by
HURIA since 2016 in Kwale county. HURIA made submissions to Kenya National
commission on Huma Rights (KNCHR) during a public inquiry on the status of security
in the coast region and also the senate standing committee on Justice and Legal and
Human Rights Affairs.

v.) The occurrence and impact of the crime of enforced disappearance warrants the need for
enactrnent of the said legislation. Further, HURIA had made various observations in its
interactions with the cases of enforced disappearance. In a forum conducted on lTrh
october 2017 to receive and document cases ofenforced disappearance and exhajudicial
executions in Kwale county, families of the victims submitted thLrough questionnaires
where about 11 cases of enforced disappearances arid 9 killings were reported. After the
analysis, HURIA noted as follows -

a) On many occasions, incidences of extrajudicial killings began as enforced
disappearance hence making the two a twin problem.

b) AII the victims registered were Muslim men of Digo ethnic origin, 68 per cent ofwhom
were above the ages of 35 years, 84 per cent were married men with at least two
children and most of the claimants wcre women either married to the victims or
daughters and sisters left with thc bigger responsibility to fend for their families.

c) Most of the victims were in informal employment stch x bodaboda operation, fish
mongering, fruit vending, teaching in madrassa and farming.

5
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e)

h)

Most of the abduction of victims were done during the day by persons who had firearms

and handcuffs pointing to the belief that they were law enforcement officers in the

country.

The main target of the victims were youths between the ages of 25 and 35 years who

were alleged to be recruiters of terrorist organisations while others were retumees who

came back fiom Somalia.

From the observations, TIURIA made the following recommendations -

i.) Implementation of the recommendations forward by the civil Society organisafions

(CSOs) during the Senate Standing Committee on Justice and Legal and Human fughts

Affairs that visited parts of the country.
ii.) The Inspector General of Police be held accountable for the loss of the lives of rnany

Kenyans since 2008 to date.

iii.)The families of victirns found dead or abducted be compensated for the loss of lives and

atrocities they have gone through. Despite the victims Protection Act, the Victims

Protection Fund (VPF) has not been operationalised.

submission bv HAKI AFRICA

The Executive Director, Mr. Hussein K}ralid appeared before thc Committee and submitted as

follows -

0

c)

d) Most of the killings happen between 7pm and midnight within the alea of ukunda

where majority of the victims' bodies were found with bullets.

In the case of disappearances, the claimants alleged that a white Pro 6ox car was mainly

used and most of the abductions werc carried out during the day. Msambweni Sub

county was most affected by the incidences.

The claimants revealed that 65 per cent ofthe cases were reported to the police with no

appropriate action taken. Most of the abducted victims were latel killed and buried

*i*rin u day as per the Muslim tradition thus hindering the undertaking of autopsies

which could have revealed more evidence of the crime.

It is almost impossible to investigate and deal with the cases of enforced disappearances

without encapsulating extrajudicial killings. In most instances, victims of enforced

disappearances end up dead hence extremely challenging to only legislate on enforced

disappearance without extrajudicial killings which was a major problem nationally.

i.)

ii.) From the various cases documented by various human rights organisations, there was a

hallmark of torture. The legislation should refer to the Prevention ofTorture Act to cover

for victims who have been disappeared and later found alive and those found dead. Therc

rvas need for a broader definition ofenforced disappearance for thc two types of victims.

iii.)ln many cascs, lhe perpetrators are security officers who again conduct the investigations.

The responsibility to investigate should not be bestowed on police to build faith that such

6



iv.)'rhere should be transition in application of the legislation. over 700 cases of enforced
disappearance have been documented by HAKI Africa in thc last ten years. The cases
should be factored in considering there is no statute of limilation in criminal law hence the
need for a provision that will consider cases that happened in the past.

v.) while Article 29 of the constitution puts the responsibility for protection of life on
govemment, there is no legislation to ensure the govemment and its agencies are
accountable to its people in the event ofenforced disappearance and extrajudicial killings.
whenever the suspects are the same state agencies, then the accountability is not clear.

vi.)The abductions in enforced disappearance are made during the day hence ruling out the
possibility of criminals engaging in the act as criminals have different motivations such as
ransom and revenge which can be observed ifthat was the case.

I'IAKI Africa further submitted some of the effects of the absence of the legislation to criminalize
and prescribe penalties for the crime of enforced disappearance as follows-

i.) Enforced disalpearalces had disrupted the normal lives of many families including th:
status of marriages. Women victims could not establish whether they were still manied to
their disappeared husbands or not thereby affecting determination in legal requirements of
maniages.

ii.) There were children under guardianship because their parents' status was unknown to be
alive or dead there by affecting certain roles played by parents which cannot played by
guardians making them to miss out programs such as school bursaries

iii.)Succession and property ownership have also been destabilized as properties registered in
the name of a disappeared husbald cannot be maaaged by the wives due to legal
requirements of the husband's presence. This has led to lose of property in some cases
because of the absence of the husbands and unclear marital status.

iv.) The families of the victims of enforced disappearance cannot pursue legal compensation
because enforced disappearance has not been criminalised.

, 
^ r :..: -. -

currently, IPoA only deals with National Police service (NpS) yet enforced disappearance
other security agencies also engage in enforced disappearances. For instance, th" K.nyu
Defence Forces (KDF) were notorious for engaging in enforced disappearance especiaily
in Northem Kenya. The Kenya wildlife Service (KWS) were mentioned many iimes in
their dealing with suspected poachers and Kenya Forestry Services (KFS) whiie dealing
with illegal charcoal sellers were equally mentioned.

i.) The Petition was important and timely as the govemment had promised to deal with tho
issues of enforced disappearance and extrajudicial killings but the same were still
happening. 'fherefore, there was need for the legislation to deal with the matter.

7
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Mr. Boniface Mwangi, Executive Director, Sema Ukweli appeared and submitted as follows-



ii.) The legislation on enforced disappearance should not only punish the junior officers who

engage in enforced disappearance but also the senior officers who give the orders for such

engagements. The entire security service needs to be accourtable including National

Intelligence Service Q.II S).

iii.)One of the justifications by the police to engagc in enforced disappearance of suspected

criminals was that whenever they take suspects to court, they are not convicted. There was

need to relook at the Penal Code to find a way of dealing with suspects ofheinous crimes

so that the police do not take the law into their hands.

Committcc Concerns

Molivation n{orced disao arance bv lhe stdte agenctesre

The Committee inquired thc motivation for the state to engaging in enforced disappearance by the

and how the organisations wcre mitigating the problem. The witnesses submitted as follows: -

i.) 'Ihat the incompetence and laxity on the part of the police officers in conducting

investigations had made them to engage in disappearing suspects as they are likely to lose

the cases in court. The threshold for proving guilt in some of the cases were very high

hence requiring proper intelligence and investigation for a successful prosecution. There

was need to equip police and other investigative agencies with necessities for proper

investigations and a forensic laboratory to make investigations easier and quickcr.

ii.) Also, laxity within the judicial system had caused suspects to be freed thus state agencres

resorting to enforced disappearance. Thc prosecution and judicial system occasionally fail

to sentence suspects brought forth by police even with credible evidence. The judicial

system should be strengthened to prevent gaps where ajudge or prosecutor is bribed to free

suspects free. This will ensure that the credibte investigations done by the police are

considered by thejudicial system timely and swiftly. Further, the citizenry needs to support

the proccss to uarow the gaps by coming forth to testifr ifneed be.

iii.)With regards to the efforts by the organisations to mitigate radicalisation and support the

work of the police, the witnesses indicated that the organisations were doing much

regarding enforced disappearance and its root cause. Further, enforced disappearance

involved notjust terror suspects but also other criminal suspects. The organisations were

working with police and other groups to address the issues of radicalisation and criminal

activities. steps had been taken to strengthen the judiciary and other parlnels to manage

the situation.

iv.) There worc counternarative prograns against radicalisations including action plans by the

county government, community engagement and agitation for equipping of police officers

with proper tools of work to improve their investigations.

v.) Every person had a right to the judicial process and fair trial hence no justification for

er.rforced disappearance and extrajudiciat killings. The police should not be allowed to take

the law in their hands. The Committee could propose a legislation to manage the situation

such that whenever one is accused of certain heinous crimes they are not entilled to bail

8



Prooosal bv the human rishts orpan$alrcns

The Committee inquired about legislative proposal by the human rights organizations on the matter
ofenforced disappearance. The witnesses_lndicated ihat they were willing-to submit proposals and
work with the Committee to come up with proposals to enact the legislatlon.

Nol te o oasl re ol' en rced di.sa oranc and extr udicial llin

The Committee asked why Coast region was notorious for cases of enforced disappearance and
extrajudicial killings. The witnesses indicated that due to suspicion of tenorism oilenders at the
coast, many cases of enforced disappearance occurred in the region and the Northem Kenya. The
regions were alleged to be the major hubs for radicalisation a'nd violent 

"*,r"-ir,,-rr,ui 
r"a to

terrorism. However, the organisations had supported programs for youths to disengage them in
criminal activities.

The Committee inquired whether thc organisations had interacted with cased of disappearances
not linked to security officers. The witnesses indicated that from their analysis oiirr"'io.r*"nt
cases, most of the documented cases of enforced disappearances involved the ,""u.ity offi"arr,
and some were even taken to court.

I

The rishts of secur itv o

MIN./PPETC/2 023t462: URNMENTA ND DATE OF'NEXT MEETING

The Committee inquired whether the organisations were also defending the rights of police officers
the same way as the victims. The witnesses stated that the wclfare ani cond"uct orioti* 0m"".,
was equally important to be addressed. The definition of enforced airupp"u.uni" foint"d to
involvement of state agencies. However, there were various program, fo"rrrirrg ol se"wrty
agencies to build their capacity and training them on human rights approaches. i.h" witness"s
further indicated that they were eqr-rally ad.rrissing_cases of policJoffi#, *no *"r" airuip"*"a
by their colleagues including seeking for orde.r oihub.^ corpus for a disappeared porice'officer.

ADJO
There being no other business, the chairperson adjourned the meeting at l:30 p.m. ]l,e next
meeting will be held on Wednesday, I't November, jOZZ at 11.00 a.m.

Sign

tr (CHATRPERSOTg
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Thirteenth Parliament

MINUTES OF TH

Third Session

REPUBLIC OF KENYA
THE NATIONAL ASSEMBLY

E 7TH SITTING OF THE PUBLIC PETITIO NS COrr4 4|TTEE HELD ON
THURSDAY MARCH 07 IN COMMITTE E ROOM 122024 NEW WING PARLIAAAENT
BUILDINGS AT 12.00 NOON

PRESENT
1. Hon. Janet Jepkemboi Sitienei, M.p.
2. Hon. Ernest Ogesi Kivai, M.P.
3. Hon. Maisori Marwa Kitayama, Mp
4. Hon. Joshua Chepyegon Kandie, M.p
5. Hon. Edith Vethi Nyenze, M.p.
6. Hon. (Eng.) Bernard Muriuki Nebart, M.p.
7. Hon. Suzanne Ndunge Kiamba, M.p.

APOLOGIES
'l . Hon. Nimrod Mbithuka Mbai, M.p.
2. Hon. PatrickMakau King,ota, M.p.
3. Hon. John Walter Owino, M.p.
4. Hon. Caleb Mutiso Mute, M.p.
5. Hon. Bidu Mohamed Tubi, M.p.
6. Hon. Peter Mbogho Shake, M.p.
7. Hon. John Bwire Okano, M.p.
8. Hon. Stoya Ctement Logova, M.p.

SECRETARIAT
1. Mr. Ahmed Kadhi
2. Ms. Miriam Modo
3. Ms. Anne Shibuko
4. Ms. Patricia Gichane
5. Mr. Wittis Obiero
6. Mr. Martin Sigei
7. Ms. Caroline Musyoka
8. Mr. Pau[ Shana
9. Mr. Peter Mutethia

Vice Chairperson

Chairperson

Senior Cterk Assistant
Cterk Assistant I

Clerk Assistant I

Lega[ Counsel ll
Cterk Assistant lll
Research Officer lll
Hansard Officer lll
Serjeant at Arms
Audio Assistant

Th
M.

MlN./PPETC/2024t O49: PRELIMINARIES
e Chairperson catted the meeting to order at 12:00 noon and Hon. Ernest Kagesi,
P. said the prayers.

MIN,IPPETCI2024
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1. Prayer
2. Adoption of the Agenda
3. Confirmation of minutes of previous sittings
4. Matters Arising
5. consideration of the Draft Report regarding Public Petition No. 04 of 2022 regarding

Funds Spent by the National Government Contrary to Provisions of Article 223

6. Consideration of Public Petition No. 41 Of 2023 Regarding Banning of TikTok in Kenya
- lAeeting with lAinistry of lnterior and Notionol Administration

7. Any Other Business
8. Adjournment

The Agenda was adopted to constitute business having been proposed by having been
proposed by Hon. Joshua Kandie, M.P and seconded by Hon. Edith Nyenze, M.P.

MrN./PPETC/2024/051:. CONF IRAAATION OF MINUTES OF PREVIOUS SITTINGS

Minutes of the 4th Sitting hetd on Tuesday, 27th February 2024 were confirmed,
having been proposed by Hon. Suzanne Kiamba, M.P and seconded by Hon.

Joshua Kandie, M. P.

Minutes of the 5th Sitting hetd on Thursday, 29th February 7024 were confirmed,
having been proposed by Hon Edith Nyenze, M'P and seconded by Hon.

Suzanne Kiamba, M.P.

I',l .

'llt - Minutes of the 6th Sitting hetd on Tuesday, 5th March 2024 were confirmed,
having been proposed by Hon. Maisori Marwa, M.P and seconded by Hon' Ernest

Kagesi, M.P.

MtN./PPETC/20241057: MATTERS ARISING

Arising from MlN./PPETC/2O241O47 regarding Meeting of the Pubtic Petitions
Committee with the Speaker, the meeting was informed that the Leader of the
Majority Party had informed the Members who went to see the speaker that he would
discuss the matter with the teadership of the Committee. Members deliberated on the
matter and resotved that it was important for the Committee to meet the Speaker in
person.

MlN./PPETC/20241O53i CONSIDERATION OF THE DRAFT REPORT ON PUBLIC

PETITION NO. 04 OF 2022 REGARDING FUNDS SPENT BY

THE NATIONAL GOVERNMENT CONTRARY TO PROVISIONS

OF ARTICLE 223

The Committee reviewed the draft Report and made the fottowing recommendations:

Pursuant to the provisions of standing o.der 727 and in response to the prayer sought, the
committee recommends that-

2



Prayer 1: Orders the Auditor General to conduct a special forensic audit within two
weeks on all public expenditures from July to September,2O22 and specifically the
expenditures that were never voted for by Porlioment but were still ollocoted ond
spent by llinistries and other Government Agencies;

The Committee notes that Articte 223(1) of the Constitution provides for certain parameters
upon which the National Government may spend money that has not been appropriated. The
parameters are as fottows -

(a) The amount approprioted for any purpose under the Appropriation Act is insufficient
or a need has arisen for expenditure for a purpose for which no omount had been
appropriated by thot Act; or

(b) Money hos been withdrawn from the Contingencies Fund.

The Committee further notes that certain expenditures did not find favour within the
provisions of Articte 223 of the Constitution.

Therefore, the committee recommends that the Auditor-General conducts a forensic
audit with a view to establishing the alleged fraud, corruption and other financial
improprieties in compliance with Section 37 of the Pubtic Audit Act, 2015 in respect of-

(i) the approval by the COB of the National Treasury,s requisition of Khs.
6,O91,140,7O2 to cater for the Exit of Helios lnvestment in Telcom Kenya LTD and
funding done on 5th August 2022; and

(ii) the State Department for Crop Development and Agricultural Research,s
requisition of Kshs.4 billion to cater for the implementation of the l{aize Subsidy
Programme and funding done on 4th August 2022.

2. Prayer 2t Establishes a Commission of tnquiry, with public heorings, to have the
public know why and further oppreciate how the said 55 billion was irregulorly
dllocated and spent;

(a) The Committee conducted hearings on this petition in an open and transparent
manner.

(b) This suffices as a proper inquiry into the matter by the Committee.

Therefore, the Committee rejects this prayer.

1

3 Prayer 3: That the said Commission of lnquiry put the following officers to their
strict proof;

(i) Outgoing Notionol Treasury Cabinet Secretary, Amb. lJkur Ydttani;
(i|l Controller of Budget;
(iii)Accounting officers of oll beneficiary allotees; and
(ivl Any other relevant officers as well as interested members of the public and

professional organizotions to give their input.

3
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(i) Articte 776(5\ of the Constitution provides that the hotder of a public office, inctuding
a potiticat office who directs or approves the use of public funds contrary to law or
instructions, is tiabte for any [oss, whether the person remains the hotder of the office
or not;

Therefore, the Committee recommends that the Auditor-General audits the expenditures
and the roles of the officers involved in the execution of their duties in relation to the
appropriation of the funds and if found culpable, the aPProPriate action be taken against
them.

4. Prayer 4i Amends the relevant lows to bar outgoing administrations from spending
any such public funds not voted by the National Assembly and by dint of the some,
introduce heavy penalties including life imprisonment for those found culpable on
such economic crimes that omount to treoson and economic terrorism;

The Committee notes that -

(i) The current framework is atready sufficient. The PFM had anticipated fiscaI
indisciptine during the etectioneering period and provided for pre and post-etection
economic and fiscal report; and

(ii)The Petitioner did not provide sufficient reasons for a shift warranting the
amendments neither did the Petitioner nor the stakeholders provide with specificity
and exactitude the gaps in the taw to warrant any amendments.

Therefore, the Committee rejects this prayer and recommends that the provisions of the
PFA{ are sufficient and should be complied with strictly according to the [aw.

5. Prayer 5: Moves to amend the Finance Act,2022 and other relevant laws with focus
on recalling on delegated legislative Power on taxation granted to the Kenya Revenue
Authority and or and any other agency.

The Committee notes that-

(i) The Petitioner did not justify any problem with the Finance Act, 2022.
(ii) The Constitution and the Statutory lnstruments Act, 2013 allows Partiament to

detegate the making of regutations and other instruments but requires their tabting
and consideration by Parliament through the Committee on Detegated Legislation.

(iii)The Petition did not provide cogent reason to warrant the recatting of the delegated
power.

Therefore, the Committee rejects this prayer.

6. Prayer 6: lAokes ony other recommendotions that it deems fit.

The Committee recommends that the National Assembly considers the following -

(i) Appropriating funds in the Financial Year 202412O2 5 to allow for completion of
statled projects under the Ministry of Defence (The Forces Referra[ and Research
Hospitat in Kabete) and the l'linistry of Roads and Transport (the three roads)
identified to have high impact in implementation as they touch on security,
enhance mobitity, accessibility and are key in spurring economic development;

4



(ii) Amending section 62 and any other consequential provisions of the Public Finance
Management Act (2012) to create an independent public Debt Management office
outside the National Treasury; and

(iii)The Report be considered for debate in the House pursuant to the provisions of
Standing Order 227 (2A1.

Fottowing ctosure of debate on the Report, the Committee adopted the Report as
proposed by Hon- (Eng.) Nebert Muriuki, M.p and seconded by Hon. Edith Nyenze, M.p.

MlN./PPETC/20?4/Os4 : CONSIDERATION OF THE DRAFT REPORT ON PUBLIC
PET|T|ON NO. 04 0F 2022 REGARDING BANNING OF
TIKTOK IN KENYA

/v{eeti ne with Minist ry of lnterior and National Administration

The meeting was informed that vide a tetter dated 29rh February 2024 Ref:
ItolNAlsEc/1/2711, the Principat secretary of the Ministry of lnterior and Nationat
Administration had informed the committee that the cabinet Secretary had another
engagement scheduled and was therefore unabte to honour the invitation.

The committee detiberated on the request and resolved to reschedute the meeting to
a later date. lt was important for att the stakeholders to dppear not later than Aprit
2024 so as to consider the matter to conctusion in a timety manner.

MtN./PPETC/2024tO55 : ADJOURNMENT AND DATE OF NEXT MEETING

The chairperson adjourned the meeting at 01:00 p.m. The next meeting witt be hetd
on Tuesday, 12th March 2024 at'12.00 noon.

Sign

(cHAtRPERSON)

D 

^t"......( 
2 {!. :. *t a*: c*...k z*
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Hon. Peter G. Munya, EGH
P.O Box 59052 - 00100

NAIROBI
30th August, 2023

Mr. Samuel Njoroge
Clerk of the National Assembly;
P.O Box 41842 - 0O700;
Email : cna@parli4nlgntgo.ke;
Email:
NAIR

sam UCL kalain a@pilllA nlenL.qo.ke;
OBI

Dear%z. %p-5"

RE: MEETING WITH THE PUBLIC PETITIONS COMMITTEE REGARD]NG A PUBLIC
PETITION ON FUNDS SPENT THE NATIONAL GOVERNMENT CONTRARY TO THE
PROVISIONS OF ARTICLE 223 OF THE CONSTITUTION

Reference is made to your letter ReF: No. KNA/DL,S/PPETC/CORR lZO23lt39 dated
16th August, 2023 on the above subject mattei.

I have reviewed Public petition No. 004 of 2OZ2 on funds spent by the National
Government on the Sifted Maize Flour Subsidy and wish to state as follows: _

1. At its meeting held on 25th )uly,2oZ2, the National Security Council (NSC)
considered the Memorandum NSC(22)30 and approved the Sifted Njize flour
Subsidy Program. The NSC further directed the Cabinet Secretary to the
National Treasury to provide Ksh. 2 Billion per week for its implementation.

The above information is contained in a letter from the Attorney
General to the principal Secretary, State Department of Crop
Development and Agricultural Reiearch und'er Ref. No.
AGICONF/21/ 75 dated 15th August, 2022. (See Attached);

2. on the matter of funds for the Imprementation of the Maize Frour subsidy
Program, approvar was granted by the Cabinet secretary to the National
Treasury under Article 223 ofthe Constitution and bection 2l(Z)t (3)
and (4) of the public Finance Management Act.

The matter of approval of these funds would be adequately
addressed by the Cabinet Secretary to the National Treasury

3. On the matter of Execution of the Maize Flour Subsidy program, the principal
Secretary, State Department of Crop Development and Agricultural Research
was the Team Leader of the Inter Ministeriar taskforce thit Impremented the
entire Sifted Maize Subsidy program.

The Principal Secretary who was the Accounting Officer and Team
Leader would adequately address all matters p6rtaining to
Execution of program and payment of funds to the participating
Millers under the Subsidy program.



The purpose of this letter therefore, is to acknowledge your invitation at such a short

""ti.l 
iila inform you of my inability to share with you any.additional information

than what I have already shared wiih you above that would be useful to the Public

Petitions Committee.

I therefore wish to inform you that, i will not be available for the proposed meeting

scheduled for 31sr Auqust, 2023.

Yours Scaarclq.

Hon. Peter G. Munva, EGH

Encl ( )
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NVITATI ON FO RA MEETING WITH THE PUBL IC PETITIONS CO MITTEE THE

CONSID ERA ON OFAPU LIC PETITIO REG RDING FUNDS IBY
NATIONAL GOVE RNMEN I CONTRA RY TO PROVISIONS OF ARII LE 223 OT IHE
CONSIIT UTION.

I ref er 1o your letler ref: KNA/DLpS/pp EIC/CORR/2023/ I I g ctoted I ?,h Jun
requesiirrg me .lo provide informotion necessory to focililole considerolion of o
pelilion on funds spent by lhe nolionol governmenl conlrory to the provisions of
the conslitution. I wish lo slole lhol lhis le er wos broughl lo nty oltenlion 2 doys
ogo os lltove been oul of lhe couniry For over lwo weeks.

Q l; The meoning of rhe phrose "o need hos orisen" os used in Articre 223 or the
Constitution ond how is lhis need opplied in conneclion to section 4O(3)(o) of the
PFM (Notionol Governmenl ) Regulolions, 20iS.

Response:

Arlicle 223. ('l) Subiect lo clouses (2) b $), the noljonol governnlenl moy spend
money lhol hos nol been opproprioied if-

(ol lhc omounl opproprioled lor ony purpose under lhe Approprio.lion Acl
rs insulficient or o r.reed r'ros orisen for expendirure for o purpose for wrrich
no omouni lros been opproprioted by lhot
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{b) nvrrrcy ltos beerr wilhcltctwrr Ironr lhe Corrlirrgencic: [:ur'cl

(2i The c:pl:rovol ol Potlicrmerrl lor orry spenclin6; uncler this Arlicle sholl br:

soughl willrin lwo nlonlhs oller the lirsl wilhdrolvol of lhe rnoney' sr-rbjecl lo

clouse (3).

(3) l{ Porlionrenl is nol silling ctuling lhe lime corrlenrploled in clouse (2)' or

is siliing bul odiourns belore llre opprovol lros been soughl' lhe opprovol

sholl be soughl willrin iwo weeks oiler il nexl sils.

(4) When llre Nolionol Assembly hos opproved spencling under clouse {2)'

on oppropriotion Bill sholl be inlrocluced f or the oppl'opriolion of llre money

s1:en1.

[5) ln ony poriiculor linonciolyeor, ll]e nolionol governmenl moy noi spend

ur-rdet llris Article more lhon len per cent o{ ll.le sunr opproprioled by

Porliornenl tor lhol linorrciol yeor unless, in speciol circumslonces'

Porliomenl ltos opproved o lrigher percenloge.

PFM Regulotion 40 (3) - Ihe purpose for which opptovol is soughl for o

suDplemenlorY budgel sholl be -
(o) un{ore5eelr cnd ur]ovoidoble, in circumslonces where no bttclgel

provision wos nlode; ol

(b) unovoidoble, in circumslonces where lhere is on exisling buclgelory

provision which l'rowever is inodequole

Mr Choirmon. lhe Conslilulion et'rvisoges o siluolion where o rleed lhol is

unloreseen ond unovoidable, porliculorly where Porlicrmenl llod nol

opproprioled orry lunds or lhe need is unovoidoble wl]ere Porliotllenl hod

opproprioled lnsutlicienl lunds For inslorlce, budgelory provisior'\s .:ne eslirroles

(]nd the oulcome ol o public procuremenl iu ls oul lo be l)igher llron ihc

budgeled orlrounl ond suclr proctlrenlerrl is unovoidollle, llreu Arlicle 2?3 ol llle

Corrslilulion con he opplied givell ct rleed hos oriler] '. Also "o lleecl nloy oris"



hete i1 wos uuforeseen qnd unovoidoble during o linonciol yeor lhus

ecesitoling expendilure o[ govenrrrell. For inslonce, when Covid-19

rondemic sltuck in 2020, "o need orose" where no budgelory provision hod been

trode ond lhe Government lroc.l lo inlervene under Arlicle 223 oi lhe Consliiulion.

Jnder eilher of the 1wo crrcumstonces described obove, Porliomenl'ory opprovol

_musl be soughl wilhin lwe nronlhs ofler expendilure hos been incuned or where

opprovol is nol gronled wilhin lhe lwo nronllrs ond Porlionrenl odjourns, seek

opprovol within l4 doys when il sils next or where il wos on recess, wilhin )4 doys

oller it nexl sils.

lls cleor lhol lhe two relevonl lows ore linked ond lhe Conslitulion supersedes lhe

Regulotion.

Q 2; Clotity whelher expendilures which were olreody known of lhe time of

tinolising the estimotes but could nol be occommodoted con be brought bock

during budget implementolion through o supplementory.

Response

Mr Choirmon, the Nolionol Treosury is guided by lhe Lows governing Public

Finonce. Speciticolly, lhe Consiilulion, Public Finonce Monogemenl Acl 201 2 ond

ollendonl Regulolions. My opinion is lhol it o need oriscs, expendilures which

were okeody known ol il're lime of linolising the esiinrotes bul could rroi be

occommodoled con be brouglrl back during budgei implerneniolion lhrough o

Supplemenlory Budgel parliculorly il lhere is fiscol spoce or fiscol spoce ollows.

Tlris i5 specilicolly permilied under Arlicle 223 which deols wiih Supplemenlory

Appropriolion.

Q 3; Reqsons why the expendi,ures in queslion could nol woil for the Annuol

Approprlo,ion ond why lhe Nolionol lreosury odminislrolively gronled opprovol

bul lhe disbursement ond subsequenl poymenl,ook fwo monlhs.

l
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Some of llre expendilures whiclr were gronled were unforeseen ond

rovoidoble such os droughi reloled inlervenlion. ln such circumslonces il wos

:t possible 1o deloy such expendiiure lo the nexl finonciol yeor for

ppropriotion.

ii) ln deoling wilh lhe expendilure requesls thot were originoted by ministries lo

oe ollowed under Arlicle 223, the NolionolTreosury wos guided by the provisions

ot Arlicle 223 (1), (2) ond (3). The subsequenl poymenlof lhe expendilure gronied

under Arlicle 223 is monoged by lhe requesling ministry subjecl lo ovoilobilily of

exchequer.

tiii) All the spending by llre Nolionol Governmenl belween July 2022 ond

Sep'lenrber 2022 wos submilted 1o ihe Nolionol Assembly for opprovol vide leiler

ret ES 1/02'H'(7) doled l2rh Seplenrber 2022 ond ocknowledged by o leller ret

NA/DLP/IBO/CORRES/2022 doted 28rh Seplember 2022.

Q 4; Circumstonces under which lhe Nolionol Treos ury outhotiz.ed lhe Minisfry ot

Defense lo spenl KShs 900 million which occrued from lrequency given by lhe

Communicolion Aufhorify of Kenyo.

ihove osked Ihe Nolionol Treosury lo provide lhis inlormo jion/documenlolion

since lhey ore the cuslodion o{ lhe sonre os ll.rove no occess oi the monrenl on

occounl ol hoving lefl ofiice ot lhe CS/NT in Oclober, 2022.

Mr. Choirmon,

ihe Cobinel secrelory for lhe Nolionol lreosury os the policy holder on budgel

rnoliers including expendilures under Arlicle 223 ocis within lhe low ond on ihe

odvise/requesls of relevonl execulive orgons including cobinel, Nolionol secLJrily

council, os well os occounling ollicers.

lremoin cvoiloble should you need lurlheI clorilicolior'\ on lhis nroller.

,l
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Your Ref KNA/DLPS/PPETC/CORR/2023/I I 9

Office of the Clcrk,
The National Assembly
P.O BOX 41842-00100
Main Parliament Buildings
NAIROBI, KENYA

INVITATION FO

Julius Muia, Ph
Nairobi, Kcnya.
l,h J:uly 2023

RA MEIITING WITI{ THI' PT]BLIC PETITIONS COMMITTEE ON
TI{E CONSIDERATION OF A PUBLIC PETITION REGARDIN G FUNDS SPENT BY
NATIONAL GOV ERNMENT CONTRARY TO PROVISION S OF ARTICLE 223 OF

THE CONSTI TUTION.

This is with reference to a letter ref: KNA/DLpS/ppETC/coRR./2023l119 dated 29h June
2023 requesting tl.re undersigned to make a presentation and provide information necessary
to facilitatc conside"ation of a petition on funds spcnt by thc national government
contrary to the provisions of the constitution. As cornmunicated bv the Honorable
Committee, I repod on the four issues here under.

Issue No 7; Tha meaning of the phrase "a neetr has arisen,, as usctr in Arricra 22J of the
constitution and ltow is this need appricd in connectian to sectiorl a\g)(a) of the pFM
(National Govcrnment ) Regutations, 2015.

Response:

Article 223. (l) Subjcct ro crauses (2) to (a), the nationar govemment may spend morey that has not been
appropriated if-

(a) thc amounf appropriatcd for arty purpose undcr the Appropriation Act is insuflicient or a Deed
has arisen for expcnditurc for a pu!)osc for which no amount has been appropriatcd by that Act: or

(b) rnoney has been rvithdrawn lrom the Contingencies I.und.

(2) The approval of Parliament for ary spending under this Articlc shall bc sought withir two
nlonths after the first withdrawal of tlrc nroney, subject to clause (3).

(3) If Parliamcnt is not sitting during the timc contcrnplatcd in clausc (2), or is sitting but adjoums
bcfore the approval has been sought, thc approval shall be sought within two wceks aller it next
sits

len thc National Assembly has approve

'MAqYt} l9 ce
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(5) h any padicular financial ycar, the national govemr)rent rlray not spcnd under this Article morc

than tell pcr ccnt of thc suul appropriated by Parliamcnt for that financial year unless, in special

circumstarlccs, Parliamenl has approvcd a higher perccntagc.

PFM ltcgulation 40 (3) -'l'hc purlose for which approval is sought for a supplcmentary budllct

shall be -
(a) un[orcsccn and unavoidablc, in circunlstarces whcrc Do budgct provision was made; or

(b) unavoidablc, in circumstances whcrc there is an cxistiug budgctary provision whiclt however is

inadequate

Mr Chairman, thc Coustitution cnvisagcs a situation u,herc a ncecl that is unforcsccn and unavoidablc,

pafticularly whcrc Parliament had not appropriatcd any funds or the nced is unavoidable where Parliaurent

had appropriated insufficient funds. Iror instancc, budgctary provisiors are estiuratcs and thc outcome ofa
public procurentcnt lums out to bc lrigher than thc budgeted arnount and such procurctr]ent is unavoidable,

tlrcn Article 223 of ll\e Constihltion can be applicd given "a nccd has arisetr ". AIso, "a need nlay arise"

whcrc it was unforcsccn auci unavoidablc during a fiuancial ycar thus rrcccssitating cxpcuditurc of
govcr[n]ent. For instance, rvhen Covid-19 pandcntic struck in 2020, "a necd atose" whcrc no budgetary

provision had bccn nrade ancl thc Govcnrment lrad to intcrvcnc undcr Articlc 223 ofthc Constitution. Utrdcr

eithcr of thc two circumslal]ccs dcscribcd abovc, I'arliamcnt's approval must bc sought witlri!1 two months

after expcnditure has bcen iucurrcd or whcrc approval is not grantcd rvithiD the two months and Parliamcnt

adjoums, seek apploval within l4 days whcn it sits ncxt or wherc it was on reccss, within l4 days after it

next sits.

Mr Cltairnrun, in nty 6pi11i611, the lwo relcvant lav,s are linked and lhe Constitution

sup ersedes th e lleg u I al i on.

Issue No 2; Clnrify *'hetlrer cq)enditurcs x,hiclt werc already l6nspv at the ti,,rc of
fnalisirrg the cstimales bul could trot be accottrrrtodaled can be brought back during

budgel implenrcnlalion tltrough a supllc renlary.

Ilcsponsc

Mr Chairrrran, tlrc National Trcasury is guided by tltc Laws goventiug I'ublic lrinance. Specifically, thc

Constitlrtion, I)ublic Irinance Managenrcnt Act 2012 ancl attendant l{cgulations. My opinion is that ifa need

ariscs, cxpenditurcs u,hich rvcrc allcady known at thc timc of finalising thc cstirnates but could not bc

accon)modatcd can be brought back during budget imPlcnrcntation throtrgh a Supplemcntary Budgct

parlicularly if thcrc is fiscal spacc or fiscal spacc allows. 'l'his is spccifically pcnnittcd undcr Articlc 223

which dcals with Supplenrentary Appropriatioo.

Issuc No 3; Rcttsotts x,hy the cqtenditures in question coukl nol tvdt for the Annual

Appropriatiott ntl x,h), lhc Nalional Treasury adninict,'ative l), gronted approwtl but tltc

disbursenrcnt and subscquent po)utre t took two rnonlhs.

2



(i),M 1' Qhair;4a1,. LoLe 9f thq expqnditurcs which were glanted -were unloresccn and

unavoidablc such as drought rclated intervention. In such circurnstances it was notpossiblc
to dclay such expenditure to the next financial year for appropriation.

(ii) In dealing with the expenditure requests that were originated by ministries to bc allowed

undcr Articlc 223, the National Treasury was guided by the provisions of Articlc 223 (l),
(2) and (3). I'he subsequent payment of the expenditure granted under Article 223 is
managed by the requesting rninistry subject to availability of cxchcquer.

(iii) Mr Chairman. All the spending by the National Government between July 2022 and

September 2022 was submitted to the National Assernbly for approval vide letter ref ES

ll02'H'(7) dated 12rh September 2022 and acknowledged by a letter ref
NA/DLP/TBO/CORRES/2022 dated 28th September 2022.

Issuc No 41 Circumstances under which the National Treasury authorized the Ministry
of Defense lo spenl KShs 900 million which accrued front frequency given by the

Comn unication Authority of Kenya.

Mr Chairman, unfortunately, The National Treasury has not rnanaged to obtlin thc documentation

relating to this item.

Summary.
Being policy matters, all budget issues including expenditures under Article 223 are specifically

and procedurally only approved by the Cabinet Secrctary, National Treasury.

Hon Chaimran and Mcmbcrs, thcsc arc my subntissions

FCPA Julius Muia, PhD
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SPI'N'I' I}\/ NAI'I()NAI, (;OV!]IINMtiN'I' (]ON'I'RARY 'I'O PIIO\/ISIONS OF
At{'r'rct.ri 223 Ott 1'lIu coNs'I't't'u]'IoN

Ilonorablc Chair, thc prcsontation is in losporrsr: to your invitalion lcttcr Refl
KNAIl)l-PS/l'l'E'l (l/( IORR/202 3/ I li datcd (r'r'Murch.2023 on thr: Public t)ctition rcgarding
lirntls spcnt by National Govcr nlrcnl c()ntlrry lr) Irrrr\,isiuns olthc Clonstitution.

l'ltc ,runtlatc ol-thc Ministly crrtails crr.:ation of irn cnablirrg cnvirunnrcnt by cnsurirtg 1;caco
anti scr:urity to the pcople and properly, maintairr a crediblc national integratcd inlilrmation
Il-lanagcmcnt systonr, pl'onrotion o1' national cohcsion, Iacilitation ol administratitln ol
jr.rsticc and provisiru ol-corrcctional sorviccs lirl I(cnya's cconomic tievelopmcnt.

Articlc 223 - stipulatcs that the Nr(ional Govcrnmenl may spcnrl money that has not
liccn apJrropriated il': -

I. 'l'hc anrount appropriatccl lirl any yrurposc u ndol tlrc Applopriation A ot is insullicient
or a ncod has ar-isen lirr cxpcnditulc lix a purposo lor wirich no an,'ount has been

applopriated lry that Act.

2. 'lhc approviil o1' l)alliarrront lil' any spcnrling unclcr th is Artiolc shall bc sought within
lwr) l|r('ntJls rrli,.'r'the Ilrst u'ithd|rru'al ol'llrc nrtrrrcy.

Arisin.'q li'onr tho abovc and in appreoiation of thc cscalltc(l activitics towards thc August
2{)22 (jencral Election, lhe Stittc Departurent o1'lrrtcriur and Citizcn Scrvioes sought for
atl,:litional blrtlgc't pr-ovisitrn of Kshs.300Million undc'r Article 223 io slrengthcn the
si,cuiily.)llcrntions ol'Multi Agcncy scourity teanrs in ordel'to atlthess the then prevailing
sc.-'ulity issues acrrrss thc courrtly and thc upconring Gcncral Electioirs.

SLrbsctlrrently thc National 'l-rcasury granlcrl apl)roval ol' atlditiottal funditig ol-
hisirs.l25Million vidc Icttcr l(c1'No. l'N'l'/CON lr/ I I 8/ I 3/0 I /N ( I 23 ) dated 3"r August, 2022
to inrplenrcni thc planncd sccLrrity rclatcd activities irr lcspcol to thc August Gcneral
Iri,.:cliorts.

llonorablc Chair. I uish to conlrrnr thal thc liurds rvcrc utilizcd lirr the intcnded purposes

ancl thc siurc was rr:gularizctl untler Supplonrrrutary l:slimatos No I lirr financial year

20221?,023 that was al.rprovctl by thc Nirtional Asscnrbly in thc nrotttlt of lrobruary, 2023.

I Ilrrrk vou. I lunor':tblc ('ltair.
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'ffiN,qlloNAL TREASURy AND ECoNoM
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Telagraphic Address: 22921
I-INANCE _ NAIROBI
Fax No. 315779
'l'el.phone:. 2252299

Ref. TNT/CONF 5l/07'E' (70

Mr. Samuel Njoroge
Clerk of the National Assembly
I)arliament Buildings
Nairobi.

{NG

IE NA'TIONAL TREASURY
P.O. Bor 30007 - 00100

NAIROBI
KENYA

6 (h April,2023

g"* \\S'=8'

NN ioN A\- ASSEMBLY

'l-(e tl.ir:-i
\., F- i:.

1: APR

Dti:)UTY

2t!?]

Dear

Njuguna Ndung

CLERK
orJ1C0. 

N A\RTJirl

P O. ilor r13.12'

Rcf: Meeting with the Public Petitions Committec on the Public Petition Regarding
Funds Spcnt by thc National Government Contrary to the Provisions of Article
223 of lhe Constitution

Itef'erence is made to your letter No. KNA/DI,I,S /PPE IC/CORR/2023/52 dated 14th March,
2023 on the above subject malter. I have been invited to a meeting with the National
Asscmbly Public Petitions Committee to make presentations on the following Petitions;

l. Public Petition regalding Funds Spent by the National Government Contrary to the
Provisions ol the Constitution;
2. Public Petition regarding Compcnsation lor Nyanza-Western Caucus of Internally
Displaced Pcrsons (lDI'}Ss);

3. Public Petition regarding Complction of House Units for Kibcra Residents l.-unded by the

World Bank.

'['he meeting is schedulcd ftrr Thursday, 27tr' April, 2023 from 12.00 noon in thc Committee
Iloom on 4rl' !'loor, Contiliental I lousc, Parliamcnt Builtiings. Unfortunately, I am scheduled

to attend a (labintlt nrceting on the sarne date. 11 is for this rcason that we seek your
indulgence to request thc Clommittce to rcschcdule the samc to 10tl'May,2023 at 10.00a.m.

Attaohed to this lctter is a written subn.rission rcsponding to thc three petitions for reference

by the Honolable Comnrittee. 'I'hc National 'l rcasury & Bconomic Planning sincerely regr:cts

thc inconvcnicncc caused.

Yor.s €'-\ u- (-Q->r

Cabinet Secrctarry

)



CoDy 'l'hc Chairocrson
Prrblic I)ct itions (lornitittcc
Na(ional Asscnrbly
Palliamcnl lluildings.
Nailobi.
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RESPONSES By THE CABINET SECRETAIiY, NATIONAL TREASURY &
ECONOMIC PLANNING TOTHE PUBLIC PETITIONS COMMITTEE ON THE
PUBLIC PETITION REGARDING FUNDS SPENT BY THE NATIONAL
GOVERNMENT CONTRARY TO THE PROVISIONS OF ARTICLE 223 OF THE
CONSTITUTION

1. Public Petition regarding Funds Spent by the Nationar Government Contrary
to the Provisions of the Constitution;

The consumers Federation of Kenya (coFEK) has raised concern on the spending of
Ksh.Ssbillion by the National Government between July to september, 2022 withour the
approval of the National Assembly. However, col-'EK did not provide a breakdown of the
specific expenditures amounting ro Ksh.55billion.

Afticle 223(l) ol'the constitution providcs that" tlre Narional Governmenr may spend
money tltat has not been approprioted i"f:

i) The amount appropriatod for any purpose under the Appropriation Act is
insufficient or a need has arisen for expenditure for a purpose for which no
amount has been appropriatcd by that Act; or.

ii) Moncy has been withdr.awn fiotn Contingencies Iruncl.

Article 223(2&3) of the Constitution provides lhut the approvdt of parliament for an.y
spending under tis Article shall be sought wirhin two months after thefirsr wilhdraw of
llte mone.y and d Parlioment is ,lot sitting truring the time contemploted in Ctause (20,
or sitling but fldjourns before the approvor rms been soughr, the approvar shdfi be sought
teithin lwo weeks afler it next sits.

All the spending by the Nationar Government between July to September, 2022 tyas
submitted to the National Assenrbly fo' appr.oval vi<lc letter Ref. dated ES l/02,11,(7)
datcd l2rh Septembcr', 2022(sce copy attached). Further the Natio,al Assenrbly
acknowledged receipt of rhe Nationar 1'rcasury Approvars vidc lettcr
Ref.NA/DI-P/TBO/CORI{ES/2022 dared 28tr' September, 2022.

1



It's our opinion that the spcnding olthe Ksh.55billion is in accotdallce to the provisions o1'

the Article 223 ofthe Constitution. Attached are corrcspondctlccs bctwcen Parliament and

the National Tt'casury lor yottr pelusal atld reference.

2. Public Petition regarding compcnsation for Nyanza-Wcstern Caucus of

Intcrnally Displaced Persons (I Dl'Ss);

Thc Nyanz.a Western Kenya Caucus of Internally Displaced Pcrsons is secking

compensation in order.to cnsure the affected persons revctl back to a dignified life

like their counterparts who benefited lrom the Goveulmcnt l{esettlement or

Compensation Programmc.

We have rcviewed the petitiorr and wish to note as lollorvs:

i)ThatthcPetitionindicatesthatNyanz-aWestcrnCaucuslDl)swereneither
resettled uor compcnsated likc thcir counterparts in otltcl parts ofthe country;

ii) 'l-hat thc rcprcsentatives ofthc Nyanza Wcstern Caucus of IDPs havc on

sevcral occasions, fbrwarded th4 petitioners concerns to thc Minist|y ol'lnteriol'

and Coorclination ofthe National Goverlllllellt but no action has taken place;

iii) 'fhat the National 'lieasury can otlly facilitate thc compcnsation after

getting approval frotn thc Cabinct. Further, the processcs olvalidating IDI's

compensation fall undcr the Ministry of Intcrior and cooldination of the National

Governtnent

3, Pubtic Pctition regarding Conrpletion of I'Iousc Units for Kibera Rcsidcnts

l'undcd by the World Bank.

'l'hc workl Bank pr.ovided LiSD 36 rrillion under the atrove-named tjast Aliica

Trade & 1'ranspolt Facilitation I'roject (llAl"l'FP) - (Ct{ 4I48-KE AND CI(' 4944)

Project. 1'he f'unds rvere to pay aspects of20l I discloscd Rcsettlement Action [)lan

(RAP) lor Kibera and Mukuru.

llowever, the project closed on 3 lst Maroh 20 i 7 with sotne outstatrding r,vork

which was to be cornpleted ttsing cottnterpart lutrds Thc Govetnment gavc arl

urrdertaking to thc world Bank to p|ovide sufllcient lunds to complete thc l)roject.
'l'hcse firnds were to bc availcd thlough the Ministly of '[)'ansport'

The Ministry of 'l'ransport Lrndcl which the pxr.iect irnpicmeutcr Kerrya l(ailrvays

corporation (K[lc) lalls is thc onc responsiblc frrr thc budgcting ol thc I'trnds.

Thcrcft>rc, Kll.C is more verscd witlt thc details oll thc rcscttlenlent'

2



-['he 
National trcasury, therclore cannot pr.ovide a clear ansrveL on the conrplction

and rcscttlcntent ol'thc afi'coted pcr.sons. l'hat is in thc purview of the Ministry ol
fransltort thlough KI{C.

Njuguna Ndung'u, OBS
'l he Cabinct Secretary

National flcagrry & Lgp1loqiC [)lanning

l



THE NATICNAL TREASURY
P O Bcrx 30007._0010{l

NAIROBI

cle 223 ol the, C-pnstiiuti90;end Sectior,: 44.(t) of lhe, Pul.rlic Fihailee Managcment Act2012, the I'Jational Governrnent ,ma;r spend y ihat h
e amountappropriated for any purpose is a needrhas'has been approprlated cr tn.cas e of 

. 
wiihdrarrel 'ffomltnecontingencie'S

unt
approval of Parliament fcr any spendi ng under this A

il],,
tlre first withdrawal. tit lthin two'nronths after

iiUR YATANI, EGH

REPUBLIC OF KENYA
IHE NATIONAI. TREASURY AND PLANNING

Telegraphic Address: 22921
r-rnance - Nairobi
FAX NO. 3108
Telephcne:2252299
Wheiri Replying,Flease euof e

Refr ES L|DZ,H' (T)

September i2,202?
Clerk of the National Assembiy
Parliament House

XA'EBEI

X"=i,"-5,1,,i1;flr3 
AD DrTr olrA L EXpEr,r DrruaEsr c RA N re o UI.JDER ARTICLE 223 OF THE

in line with Arti

in this regard, fciwarded heiewith please find a scheduie of 
l

Lrnder Arricre 223 of rhe cil;;;j,; ;::;,# :j:r::! .jadditionat expenctirure approvars gianted
and program;ne details of ,n.t':1:o-1 

ut 
,u' 

grh.sepientber, 
2022 {or yournecessarr acticn. 'lho 

votes
in<licaied i, Annex 1. 

,apprcvrd aCcitiorral funding urlcerA,fi.fe Zzi Jiie Cun"tifrt,r or.
PIease take necessary action.

L

CABIN trf cEr.REIARY/TH E NATI ONAL TR .P-LATUNq



Ccoy to Parliameniarv tsudget and Approprlations Committee

National AssemblY

NAIROBI
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REPUBLIC OI'KENYA

THE NATIONAL TRDASURV ANO PI,ANNINb
Telegmphic Addressl 2f9ll
FTNANCE-NAIROBI
Fax No. 3t5779,

Whcn replying pleasc quote

Rcf. No. ES t/032,H'(18)

Sarah M. Kioko, IIBS
fe.Clerk of rhe National Assembly
Parliament Buildings
NAIROBI

Dear (i flLc,
f(E: FY zo22/zz ADDITI.NAL EX.ENDITURES GRANTED UNDER ALTICLE zz3OF TTIII CONSTITUTION

Please refer to Susup letter Ref.NA /DLp/T
Septenrber, 2O2Z on the above subiect matter.

TI(E NATIONAL TREASURY
P.O. Bo:r 30007 - 00100

NAIROBI. KENYA

October 06,2022

BOICORRES/2\ZZ (03) d<rted ZBtr,

we have reviewed your request and noted that you are requesting the NationalTreasury to provide information regarding the expenditures granted uncer Articre223 of the Constirution during the Fy \OZZ)B.

Attached herevrith, please find a statement oft,- of the Cons.cirurion cluring the Fy 2OZ2/23 ior
he approvals granted under Artic
your necessary action.

\e223

I

\,L

) UKUI{ K. YATANT , I]GII
EAEINJTI:SEE Tr\RY/NAT ION.AI, TR EASUR &P .AN

Yorrrs
OLI

I IN

Chairp erson
Bud.get and Appropriations Comiliittee
NAIROII_I

t{oN.

Copy t'o:
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l lpaB

October 2022

S

REPUBLIC OF"KENYA
THE NATIONAL TREASURY & PLANNING

ATEMENT ON THE F'INANCIAL YEA R2022/23
DITIONAL EXPENDITURE GRANTED UNDER

ARTICLE 223 OF,TTIE CONSTITUTION
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1,403,904 0

715,354.8

1,433,1 19.4

748,046 2

27,729.9

31,587.5lopment Budget Estimates

nent BudgelEstimates

2.83l 2,119,258.8 2,181,165.6 59,317,4

INTRODUCTION

In tlre FY 2022123 the National Treasury has approved additional

ex enditures under Article 223 of the Constitution atid pursuant to the provisions of

the Public Finance Management Act, 2012 (PFMA, 2012) The approved

ex enditures seek to address unforeseen and unavoidable expenditures including

se rity related; maize and fertilizer subsidies; fuel price market stabilization;

pr visions to cater for shortfalls of the ongoing road projects; pending bills; and

fu ds for Development Partners funded projects.

a Overall Expenditures

The Overall Ministerial cumulative expenditure in the FY 2022123 as a result2.

of he approved additional expenditure under Article 223 ol the Constitution has

ed by 2.8 per cent from the approved Ministerial Budget Estimates. The

R urrent Expenditure has increased by 2.0 per cent while the Development

E enditure has increased by 4.4 per cent. This is within the l0 per cent threshold

required by the PFMA, 2012. Table I indicates the overall change in the

nisterial Budget Esrimates.

ln

AS

M

T ble 1: Overall Change in the FY 2022/23 Budget Estimates (lGh. Million)

Approved

Original

Estimates

Revised Budget

Estimates

Approvals

under Ariicle

n3

olo

Change

R

T

D

Pagr,.2l



3. -lhe overall change in rhe Fy 2022/23 Ministerial Iludget (excludingconsolidatecr F-und Services ancr county arocations) from the approved IJudget isan increase of I(sh.5g.3 birion which reflects a 2.g per cent increase. ,ut of thisamount I(sh.44.3 billion has been disbursed ro theMinistri es/Deparrments/Agencies (MDAs).

il. Atlherence to Fiscal principles

4' The FY 2022/23 approvars granted under Articre 223 of theconstitution haveadhered to thc fiscar responsibirity principles as set out in the pubric IiinanceManagement Act, 20 12. These include;

i over the merlium term, a minimum of thirty percent of rhe Nationat Budgershall be allocated to Developmenf ]ixpenditure.

5' In rine with this requirement, the National Government,s MinisterialDevelopment Budget in the Fy 202-2/23 as a result of approvals granted underArticle 223 of the constitution is 34.3 per cent of the totar Ministerial Budget whileRecurrent Budget is 65.7 per cent.

ii' The Nationor Governmenr's exltendirure on the compensation of emproyees(incruding benefits and aroivo;tces) for ltubric oirficers sha, not e-xceetr 35percenlage oJ the Nationar Government equitabte srtare oif revenue rcisetrnationa! plus other ,.cvenrles generoted by tlte National Governntenlpursuant to Article 209(4) o/.the Constitution.

The ministerial expenditure fr;,r
after taking on board approvals grante

compensation of crnployees in the Fy 2O2Z/23
d under Article ?-?_3 of the Constitution is 25.7

6

3lPage



DEI cent ol the National Governrrent's equitable sl.rare ol revelrues and other

,.utnr-,". raised nationally rvhich is rvithin the 35 percent threshold required in the

PFlr,il regulations.

over lhe met!iuttt term, lhe National Governntenl's ltorrowitrgs sltall be

userl onlyfor the p urpose of Jinoncing rlevelopnent e-rpe ntli!t.n;e and not for

rec urrent exlten d it ure.

?)
D"1,

Deb

The Government's medium to long term borrowing is airned at financing of

elopment projects. This borrowing is undertaken in line with the Medium Terln

t Strategy (MTDs) approved by Parliarnent.

tv. Fiscal risks sltoll be mtnaged prudently

To manage fiscal risks prudently in accordance to the law, the Government

ularly reviews its macroeconomic lorecasts and the inrpact ol the projections and

ir implications on the budget.

t tax reforms through rnodernizing and simplilying tax laws. Further the National

easury is in the process of preparing Medium Term lLevenue Strategy which will

l

I

re

th

r

o

T

o

n

A reasonable degree of predictability with respect to the level of tax rates

and ta-r bases shall be maintoined, taking into occoutll otly tox reforns lllot

may be made in llte fulure.

9. On the principle of maintainir.rg a reasonable degree ol predictability with

pect to the level of tax rates and tax bases, the Government willcontinue to carry

ide revenue projections going f,orward.

. Following the approvals grantcd under Article 223 ol the Constitution, r,.re

te that sorne programnles have excceded thc l0 percent threshold. In this regard,

lPag,o4
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REPUBLIC OFKEI{YA
THE NATIONAL TREASURY AND ECONOMIC PLANNING

Telegraphic Addrcss: 2292I
tr.INANCE - NAIROBI
Fax No. 315779
Telephone: 2252299

When replying please quote

Ref: No Es L/\Z,H' (46)

Mr. Samuel Njor
Clerk ofthe onal Assembly
Parliam Buildings

THE NATIONAL TREASURY
P.O. Box 30007 _ 00100

NAIROBI
KEIfYA

FebruaryZl,2OZ3

I

ear

APPROVALS UNDER A
SUPPLEMENTARY EST

RTICLE 223 OF THE coNsTITUTIoN IN THE Fy 2022/23IMATES NO,1

Further to the submi ssion of the Fy 2OZ2/23 Supplementary Estimates No.1 videletter Ref No. ES L/02'H' (42) dated 31.r Janua ry,2023, the National Treasury hassrnce approved addi tional funding under Ar,ficle 223 of the Constitution amountingto I(sh.2,365millio n to cater for wild fires, Fertilizer subsidy and securityoperations. Out ofth ls amount, Ksh.2,obillion for fertilizer subsidy had already beenfactored in the Fy 2022/23 Supplementary Estimates No.1 submitted to the NationalAssernbl5r. However, Ksh.365million is ner,r, approvals which will be financedthrough rationaliza tion of the Contingencies I?und under the National .freasury.
Further rve have since updated th e list of Ar ticle 223 of the Constitution to includeapprovals under the Ministry of Health and State Dcpartment for Gender l^rhich wereomi fted dtrring the submission of the l:y 2022rl23 Supplementary Est;mates.
Table provides the breakdown of the additional financing and the omitie(l Arficle223 of C. on-stitution.

a



osg,o72z,Gsq
I(s lt.

300,000,000
300 000,000

247 oaz,7 so
?.47 082,7 50

2.000,000 000
2 000,000 000

()5 000,000

46 972,322
65,000,000

46 77,,3?.2

365 000,000

355 00,000
365,000,000

Contiu encies Fund
1071 ]'he National Treasu

., 294,Os5,O7ZTOTAI

Table 1r New APy:rovals grante rl rrnder' Article 223 of the Constitrttiou

Vote and Item Details
1-0 Additional Fl'rndi

10 21 State Department for Inter ior and Citizen Serwices

Securi o er.ations

1031 lliuis of Eealth
Medical E tI rnelt ancl Associated Setr.ices Plo ect Irlench Go\tel rureut

1169 State De artment for Cro ) DeYelo ment et A ricultur-al Itese at cb

Icrtiizer S\.rsidY

1203 State Dg artment for Wildlife
\4rild Files iu Abel'dat'e and Mt. Ket a National Palks

1212 State De altment for Gender
Wotlen Eruporvemertt foI GeudeI EqualitY Proiect

2-0 Finan

Further, thc pr.ovision earmarkccl for fertilizer for long rains should be rationalized

by Ksh5.49billion. 'lhis will catcr for unfuncled emcrging priol'ities and emergencies'

Theproposedchangcstot}rcFY2022/Z3Supplen-rcntaryEstimatesNo.lare
provided in Annex 1.

The National Treasury has also updated the list of Arti cle 223 of the Constitution to

irclude the changes. '1'he details of all the Article 223 of l.he Constitution are provlded

in Annex 2.

Pl,-=ase take nec{:ssary a ctiolr

Yours

NIUGUNA NDUNG'U, CBS

CARINI]T SECRITARY

Copy to: Mr. Felix I(oskei
Chicf o[ Staff and liead of Public Service

Executivc Olfice of tire I)resident
NAur.oBi

Hon. Ndiniii Nyoro, MI)

Chairpcrsrtrr
Budget an(i Appro irriations Committecr

NAIROBI

a



P suf \1,.,dffi
REPUBLIC OFKENYA

TI'IE NATIONAL TRIIASURy aNn ECONOLTC pr,ar,rXlttC
Telegraphic Addrcss: 22921
FINANCE - NAIROBI
Fax No.315779
Tclephone;2252299

When replying please quote

Ref: NO ES 7/OZ,H, [46)

Mr, Samuel N ge
Clerk ofth at ional Assembly
Parli t Buildings

A

TIIE NATIONAL TREASTIRY
P.O. Box 30007 - 00100

NATROBI
KENYA

February21.,2OZ3

I

ear

APPROVALS UNDER ARTICLE
SUPPLEMENTARY ESTIMATES

223 OF THE coNsTrTUTrON IN THE Fy 2022/23
I\iO.1

Further to the submission of the I;y ZO22/23 Supplementary Estimates No.1 videletter RefNo. ES 1/02,H, [42) dated 31.r January, 2023, the National Treasu ry hasslltce ;rppror/cd additional fundin g under Article 223 of the Constiturion arno Lrntingto Ksh.2,36Srnillion to carer for wild fires Fertilizer subsid5, and secu rityoperations. Out of this amount, I(sh.2.0billi on for fertilizer subsidy had already beenfactored in thc Fy Z0ZZ/23 Supplementary Estimates No.1 submitted to the NationalAssembly. H owever, Ksh.3 6Smillion is new approvals which will be tinancedtlrrough rationalization of the Contingencies Fund under the National Treasury.
Further,.we have since updated the rist of Article 223 of thc constitution to incrucleapprovals uncrcr the Mini.stry of Heaith and State Department for Gender which wcreonritted durirrg trre submission of the I:y 2022/23 Supplementarv Estimates.
Table 1 provicles the breakdown of tlre
223 of Constitution.

additional financing and the omitted Article



rovals grarrted rrrrder Artrcle 223 of the Colrs-titutiouTalrlo 1: Ne'w A
Ksh-Vote and ltem D etail s ., 6s9,o55,O721.0 Additional din

300,000 000artment for Interior and Citizen Services1O21 State De
300 000 000Securi erationso

247,OAZ 750
247 ,OA2 750

z o00,000 o00

1081 l\{inis of Ilealth
Medical E ul rleut aud Associated Self ices Pl o ect b French GoverltDreut

1169 State De artmeDt fol' CIo Develo ricultulal Reseat'chment ,-t A
? 000,000,000Fertilizer Subsid

65,000,o001203 State De artment for Wildlife

46,972 zz
65,000,000\,Vild Files in Abeldale aud Mt. Ket a National Pat'ks

1212 State De artanent for Gender
46,972 322Woneu E orverrnent fot' Gendet' E Prouali ect

365 000002-O Financi

365,000,000

(365,000,0001

Cor ltil'- encies l'und
1071 The National Treasu

TOTAL 't'roL o55,O7Z

Further, the provision earmarked fol fertilizer for long rains should be rationalizcd

by l(sh5.49billion. This will cater for unfunded cmerging priorities and emergencies'

The proposed changes to rhe FY 2022 /23 Supplementary Estimates No.1 are

provided in Anr-rex 1.

The National Treasury has also updated the list of Article 2?-3 of the Constitution to

include the changes. The dctails ofall the Articlt 223 of the Constitution are provided

in Annex 2.

PIease take necessary action

Yorrrs

NJUGUNA NDUNG'U, CBS

CABINET SECRETARY

Copy to: Mr, Felix Kosl<ei
Chief of Staff and Head of Public Service

Executive Office of the Plesiclent
NAIROBi

Hon. Ndindi Nyoro, MI)
Chairpersorr
Budget an(i Appropriations Committec
NAIROBI



"t'ffi"-d,,FW

'HE 
NA r.r oN^ If,l#: llg ;tltHXH r c pLA NNr N G

Telegrephic Address: 22921
F,NANCE - NAIRoBI T}ID NATIoNAL TREASURYFrx No. 315779 p.O. Box 30007_ 00100TQlepho\e.t 2252299 n^r#;
When replying please quote
Ref: NO ES t/oz,Lt, (46)

February Zl, ZOZ3
Mr, Samuel Njoro
Clerk of the National Assembly
Parliament Buildi ngs
NAI o I

Dear

APPROVALS UNDER A
SUPPLEMENTARY EST

B.** \o*" ti- )

RTICLE 223 OF THE C0NSTTTUTION rN THE Fy 2022/23IMATES NO.1

Further to the submission of the FY 2022/23 Supplementary Estimates No.L videIefter Ref No. ES 1/02,H,(42) dated 31't January, 2O23, the National Treasury hasslnce approved additional fundi ng under Al-ticle 223 of the Constitution amountingto Ksh,2,3 65million to cater for wild fires, Fertilizer subsidy and securi tyoperations. Out ofthis amount, Ksh.2,Obillion for fertilizer subsid-v had already be enfactored in the Fy 2022/23 Supplem entary Estimates No.1 submitted to the NationalAssembly. H owever, Ksh,36Smi llion is new appro vals which will be financedthrough rationalization oi the Con tingencies Fund under the National Treasury
Further, we have since updated the list of Arti cle 223 of the Constitution to includeappro rais under the Ministry of Health and State Department for Genr.ler which weomitted duri ng the submission of the tty ZOZZ/23 .Supplementary EstimareE.

re

223 of Constitution
Table 1 provides the breakdown of the additiorral financing and the omitted Article



Table 1: New Appr-ovals 6Jratrted ltnder Article 223 of the Corrsti tutiolt

Vote and Itenr D etail s

1.0 Additional Funding
10 21 Statc Dc arfmellt for I nteri o r ancl Citizen S ervi ce s

Securit o elatious
1031 lliuist of Ilenltl!

It'l edi cal E ur rrretrt artd .Associated Sen'ices Pl o ect lr Frettcl: Goveltrutent

1169 Stat e De artmeut fol-Cr op Der slqryqsn !-!-1lg ricrrltulal Re s c arch

Fertilizer SuL:sid

1203 Statc De artment for tvil dl ife
Wild Files iu Aberdat e and Mt. Ketry a Natiortal Pat'ks

1212 State De artment for Gender
Woruen Em or,verrnent [or Geuder E uali P ect

in Anncx 2.

Please tal<c necessarY a ctio n

Further, the prr-rvision earmarkeci foIfertiiizclfor long rains should be ratiorralizecl

by l(sh5.49billion. This will catcr for unfutrdccl emerging prioritics and emer gcncies'

Tire proposcd changes to thc FY 2OZZ/23 Supplementat'y Estimates No 1 are

provided in Anncx 1.

'l'he National Treasury has also up.lated the list of Article 223 of the constitution to

include the changes.'l'he cletails of all the Article 223 of the Constitutiotl arc provided

Yours -<--\ \-"-s-aj

N]UGUNA NDUNG'U, CBS

EABILIE]]SJCPE:IARY

Copy to: Mr. I;elix I(oskei
Chief of Staff and Ilead of Public Scrvice

lixecutive Office of the Prcsiclent
NAIROBI

Hon, Ndindi Nyoro, Ml'
Chairperson
Budgct and Appropriatio ns: i.olnmiltec
NAIROBI

300,o00,o00
7 659 055,o72

00o3

247 oaz,7 50

I(slr

2.0 Financi

z,ooo 000,000
2,000 000,000

65 000,000
46 972,372

46 97 322
000000

247 ,O82,'t 50

65,000,o00

365 000 000
36s,000 000

275 o92 o5

ro7 1'Iire National TreasurY
Contin encies F\rrd

't'oTAL
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rr{ENArroN^}rPI"'^:;lgf,fl;f p,},Lfl 
Tc'LANNTNC'l elegraphic Address: 2292I

FINANCc _ NA rRoBr TH E NATIONAT_ TREASURYFax No.315779
t'ctcpttoni: zzZzzst t'o' u"'toofl1ifloo,lg

whcn reprying preasc quote KENYA

Ref. ES/1 02 ,H,(32)

December 22,2022
Mr. Samuel Njoroge
Clerk of the National Assembly
Parliament Buildinos
NAIROBI

Dear N., \.tb \ ,

55r5l,riiiflr_, 
ADDT,.NAL EXpEN'truREs GRANTED ,NDER AR,.LE 223 oF THE

Further to the Na tional Treasury submission
Constituticn anrl Pursuant to Section 44 (1) c
National Assemblv, VICJE ietter Ref. No. ES 1Treasury has since updated approvals of
Constitution

Please take necessary action

yours Qi t r--.-o---v

I.,JUGUNA NDUNG'U. CBS
CABIN ET SECi? ETAR t

ln this regard, fonvarded herewith prease find a schedule of additionar expenditure approvais grantedunder Article 223 o'f ihe constitution ,r ,t zilo..r.i. ,i'r'orr ror rou, necessary action, rhe votes
fl:i:ffi..,iffi"X.1.iili,5#rr#*o uaoitio;l,,oing'lndu, ndicre zzs or fli. con,,it,tion u,.u

I

Copy to Hon. lJdindi Nyoro, Mp

.9f ?It.l"r, Budget anct Appiopriarions ConrrniriceNAIROBI



\iciffie{Sd,

rHE NArro N^ If,lutHg PS f B#"fl rc .LANNTNG
Telegraphic Address: 2292 I
ITINANCE - NAIROBI
!'ax No. -rt5779 

TflE NATIoNAL TREAsuRy
rae pmni: zzZzzos t'o' u"''ooi;ifloo,3?

when reprying prease quote KBNYA

Ref. ES/1 02,H,(32)
December 22,2022

Mr. Samuel Njoro
Clerk of the nal Assembly
Padia ut ldings

oBt

Dear l\=.*^- *-1S*,

S5rSL#i,xii 
ADD,TToNAL E*.ENDTTURES GRANTED ,NDER ARTT.LE 223 oF rHE

Further to the N ational Treasury submission of the approvals granteC under Article 223 of thConstituti on and pursuant to Sect ion 44(1) of the Pubtic Finance Management Act, 20j2 to theNational Assembly, virle letter Ref. lJo. ES 1t032 ,H' (18) ated 6th October, 2022, the NationalTreasury has since updated approvals of additional expenditures under Ariicle 223 of theConstitution

Please take necessary action

Yours Q..--.---^

NJUGUNA I{DUNG'L;, CBS
CABIN ET SECR ETARY

Copy to:

d

ln this regard, forwarded herewith prease find a schedure of additionar expenditure approvars granted
fllTr#:ff:'r:lthe 

constitution as at iz'ioecim[lu,",'r'orr,^, 
.rour 

necessary action. The votes
inoi.utuj tn nnn* i ,.0"i,,r[#no#vec 

additionat fundins under Arri.ru zzs oJJrie ion.titr,ion ,r..

Hon. ildinc.li Nyoro, i!!p
Chairperson, Eudqei and
NAIROBI

Appropriations Committee
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