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CHAIRPERSON’S FOREWORD

In exercise of the powers conferred by section 67 of the Value Added Tax Act, 2013, the
Cabinet Secretary for the National Treasury and Planning published in the Kenya Gazette the
Value Added Tax (Digital Market Place Supply) Regulations, 2020 vide Legal Notice No. 190
of 2020 on 10" September, 2020. The Regulations were submitted to the Clerk of the National
Assembly on 9" October, 2020 and tabled before the House on 15" October, 2020. The
Regulations were subsequently referred to the Committee on Delegated Legislation for
consideration.

The Regulations provide a mechanism for collection of VAT on suppliers made through digital
marketplace.

In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held a
meeting with the regulation making authority on 1% February, 2021 in Mombasa. The
delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible for
the National Treasury and Planning.

The Committee also held a meeting with a private sector stakeholder, PricewaterHouse Ltd.,
on 2" February, 2021 in Mombasa. The delegation was led by Mr. Job Kabochi, a Director at
the firm and accompanied by Ms. Edna Gitachu, Senior Manager.

Having scrutinized the Value Added Tax (Digital Market Place Supply) Regulations, 2020
against the Constitution, the Interpretations and General Provisions Act (Cap 2, the Value
Added Tax Act (No. 23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the
Committee resolved to approve it for reasons advanced in this Report.

The Report is submitted to the House in accordance with section 67 of the Value Added Tax,
2013 which requires that the Regulations made under this section of the Act be presented to
the National Assembly for approval before they take effect.

In conclusion, I wish to most sincerely thank the Speaker and the Office of the Clerk of the
National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to
Standing Order 199 and section 67 of the Value Added Tax, 2013 it is my pleasure and duty to
present to the House, the Committee’s Report on the Consideration of the Value Added Tax
(Digital Market Place Supply) Regulations, 2020 (Legal Notice No. 190 of 2020)

HON. WILLIAM KASSAIT KAMKET, M.P.
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1.0 PREFACE

1.1 Establishment and Mandate of the Committee

1. The Select Committee on Delegated Legislation is established pursuant to Standing Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a)

b)
<)
d)
e)
f)

g)
h)

i)
i)
k)

D

0)
p)

qQ

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digital Market Place

is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

infringes on fundamental rights and freedoms of the public;

contains a matter which in the option of the Committee should more properly be
dealt with in an Act of the Parliament; '
contains imposition of taxation;

directly or indirectly bars the jurisdiction of the court;

gives retrospective effect to any of the provision in respect to which the
Constitution does not expressly give any such power;

it involves expenditure from the consolidated fund or other public revenues;

is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

appears to make some unusual or unexpected use of the power conferred by the
Constitution or the Act pursuant to which it is made;

appears to have had unjustifiable delay in its publication or laying before
Parliament;

makes rights, liberties or obligations unduly dependent upon non-renewable
decisions;

makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

inappropriately delegates legislative powers;

imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

appears for any reason to infringe on the rule of law;

inadequately subjects the exercise of legislative power to Parliamentary scrutiny;
and

accords to any other reason that the Committee considers fit to examine.

Supply) Regulations, 2020 (Legal Notice No.190 of 2020)
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1.2 Committee Membership

3. The Committee membership comprises —

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KANU

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Party

COMMITTEE MEMBERS

The Hon. Waihenya Ndirangu, M.P.
Roysambu Constituency

Jubilee Party

The Hon. William Cheptumo, M.P.
Baringo North Constituency

Jubilee Party

The Hon. Cecily Mbarire, MGH, M.P.
Nominated

Jubilee Party

The Hon. Alice Wahome, M.P.
Kandara Constituency

Jubilee Party

The Hon. Robert Mbui, M.P.
Kathiani Constituency
Wiper Democratic Movement -Kenya

The Hon. Daniel Maanzo, M.P.
Makueni Constituency
Wiper Democratic Movement -Kenya

The Hon. Timothy Wanyonyi, M.P.
Westlands Constituency
Orange Democratic Movement

The Hon. Ronald Tonui, M.P.
Bomet Central Constituency

Jubilee Party

The Hon. William Kamoti, M.P.
Rabai Constituency
Orange Democratic Movement

The Hon. Martha Wangari, M.P.
Gilgil Constituency

Jubilee Party

The Hon. Gideon Mulyungi, M.P.
Mwingi Constituency
Wiper Democratic Movement — Kenya

The Hon. (Dr.) Wilberforce Oundo, M.P.
Funyula Constituency
Orange Democratic Movement

The Hon. George G. Murugara, M.P.
Tharaka Constituency
Democratic Party

The Hon. Jennifer Shamalla, M.P.
Nominated

Jubilee Party
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The Hon. Munene Wambugu, M.P.
Kirinyaga Central Constituency

Jubilee Party

The Hon. Patrick Mariru, M.P.
Laikipia West Constituency

Jubilee Party

The Hon. Sammy Seroney, M.P.
Nominated
Wiper Democratic Movement — Kenya

The Hon. Tindi Mwale, M.P.
Butere Constituency
Amani National Congress

The Hon. Edith Nyenze, M.P.
Kitui West Constituency
Wiper Democratic Movement — Kenya

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Constituency
Kenya Patriots Party

The Hon. Robert Gichimu, M.P.
Gichugu Constituency

Jubilee Party
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1.3 Committee Secretariat
4. The secretariat facilitating the Committee comprises -

Ms. Susan Maritim
Senior Clerk Assistant (Team Leader)

Mr. Mohamed Jimale
Clerk Assistant 11

Mr. Wilson Dima Dima
Principal Legal Counsel

Mr. Josphat Motonu
Fiscal Analyst 1

Ms. Winnie Kiziah
Media Relations Olfficer 11

Mr. Anthony Wamae
Serjeant at Arms

Mr. Charles Ayari
Superitendent of Electronics

Ms. Mary Otieno
Office Superintendent
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2.0

10.

11.

12.
13.
14.

CONSIDERATION OF THE VALUE ADDED TAX (DIGITAL MARKET PLACE
SUPPLY) REGULATIONS, 2020

2.1 Introduction

In exercise of the powers conferred by section 67 of the Value Added Act, 2013, the
Cabinet Secretary for National Treasury and Planning made the Value Added Tax (Digital
Market Place Supply) Regulations, 2020 vide Legal Notice No. 190 of 2020 on 10
September, 2020.

The Regulations were submitted to the Clerk of the National Assembly on 9™ September,
2020 and tabled before the House on 15" October, 2020.

2.2 Object and Purpose of the Regulations

The Regulations seek to facilitate the implementation of VAT on supplies of services made
in Kenya through a digital marketplace by non-resident suppliers who have no physical
presence in the country. This will create a create a level playing field for all players by
providing a mechanism for collection of consumption tax in the digital space and counter
the unfair advantage previously enjoyed by non-resident suppliers over local suppliers.

The Regulations also seek to address the scope of taxable supplies in the digital
marketplace.

The Regulations further provide a simplified framework for VAT registration of non-
residents supplying taxable services in Kenya through a digital marketplace.

2.3 Policy Background

The National Assembly, through the Finance Act 2019, amended the Value Added Tax
Act to clarify that supplies made through a digital marketplace are subject to VAT. This
was informed by the current reality that digital technologies are quickly changing the way
business is conducted. The increase in the digital space has opened the Kenyan market to
the outside world allowing non-residents to supply digital services to Kenyan consumers
without having a physical presence in Kenya.

Being a consumption tax, the Value added Tax is accounted for by the supplier. To allow
equity and fairness, it was deemed necessary to provide a mechanism to allow the non-
residential suppliers who account for a large percentage of the digital marketplace in
Kenya to register and account for VAT on suppliers made in Kenya.

2.4 Overview of the Regulations
The Preliminary provides for citation and interpretation of terms used in the Regulations.
Regulation 3 provides for the scope of taxable supplies in the digital marketplace.

Registration 5 provides for registration of tax and appointment of tax representatives in
Regulation 6 and a simplified tax registration framework in Regulation 7.

15. Place and time of supply is provided for in Regulation 8 and 9 respectively.
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16.

17.

18.

19.

20.

21.

22,

23.

24.

Exemption from tax invoice is provided for in Regulation 10 and claim for input tax
provided for in Regulation 11.

Amendment of returns pursuant to Section 31 of the Tax Procedure Act is provided for in
Regulation 13 while offences and penalties are provided in Regulation 14.

2.5 Legal Basis for Scrutiny

The Committee examined the Value Added Tax (Digital Market Place Supply)
Regulations, 2020 against the Constitution, the Interpretations and General Provisions Act
(Cap 2), the Value Added Act, 2013 and the Statutory Instruments Act (No. 23 of 2013).

The scrutiny was undertaken following the tabling of the Regulations before the House on
15" October, 2020 and subsequent referral to the Committee on Delegated Legislation.

2.6 Conferring with the Regulation Making Authority

In accordance with section 16 of the Statutory Instruments Act, 2013, the Committee held
a meeting with the regulation making authority on 1*' February, 2021 in Mombasa. The
delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible
for the National Treasury and Planning.

The Cabinet Secretary reiterated the objectives of the Regulations and informed the
Committee that the increase in the utilization of digital space in businesses has opened the
Kenyan market to the outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya. As a result, the local
suppliers have been accounting for Value Added Tax on their supplies, while non-resident
suppliers offering the same services in Kenya through digital platforms have not been
accounting for VAT. This has not only denied the Government VAT revenue but also
disadvantaged the local suppliers whose products become more expensive due to VAT
component in the price.

To ensure equity and fairness, the Government through the Finance Act 2019, amended
the Value Added Tax Act to clarify that supplies made through a digital marketplace are
subject to VAT. This will enable the non-resident suppliers of services who account for a
significant number of digital marketplace suppliers in Kenya, to register and account for
VAT on supplies they make in Kenya.

2.7 Meeting with PriceWaterhouseCoopers Ltd.

The Committee also held a meeting with a private sector stakeholder,
PriceWaterhouseCoopers Ltd., on 2" February, 2021 in Mombasa. The delegation was
led by Mr. Job Kabochi, a Director at the firm and accompanied by Ms. Edna Gitachu,
Senior Manager.

He informed the Committee that —

(i) Regulation 16: Paragraph 3 of Part II of the First Schedule to the VAT Act, 2013
has exempted from VAT the supply of education services. It goes further to define
education services to mean education provided by a pre-primary, primary, or
secondary school, a technical college or university and an institution established
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for the promotion of adult education, vocational training or, technical education.
There is need for clarity that these supplies shall preclude the supply of education
services as laid out above whether or not they are provided through electronic
means.

Proposal: Amend Regulation 16(i) as follows:

“distance teaching through pre-recorded medium or e-learning including
supply of online courses and training excluding education services which are
exempted from VAT under paragraph 3 of Part II of the First Schedule to
the VAT Act, 2013 regardless of whether such education services are
provided through electronic means.”

(ii) Regulation 17: The Regulations have not provided for application of tax on B2B
supplies by a supplier who is already registered for VAT in Kenya by virtue of
providing B2C supplies. Further, to minimize the risk of double taxation on B2C
supplies, the Regulations should also provide clarity that B2C transactions taxed
under the Regulations will not be subject to VAT on imported services.

Proposal: Amend Regulation 17 as follows:

a. “17 (2) Where the supply under regulation 3 (read as 16 in the
published regulations) is made in a business-to-business transaction,
the provisions of section 10 shall apply regardless of whether the non-
resident supplier is registered for VAT or not.”

b. Insert—

“17 (6) Where the supply under regulation 3 (read as 16 in the
published regulations) is made in a business to consumer transaction,
the provisions of section 10 shall NOT apply.”

(iii) Regulation 18: Section 34 (1) of the VAT Act, 2013 provides that a person shall
be liable to be registered for VAT when the person has made or expects to make
taxable supplies, the value of which is five million Kenyan Shillings or more in
revenue over a period of 12 months. VAT is imposed on B2C supplies made on a
digital marketplace (as stated in Regulation 17) by virtue of the supplies being
deemed to have been made in Kenya, as such Section 34(1) of the VAT Act should
apply. Separately, and in order to minimize any interpretational disputes, there is
a need to clarify and to align the Regulations to the primary VAT legislation.

Proposal: Amend Regulation 18 (1) as follows:

Insert (c) “Registration under this Regulation is subject to value of taxable
supplies threshold set out in Section 34 (1) of the VAT Act, 2013.”

(iv)Regulation 23: Whilst it is expected that invoices will be issued in foreign
currency, the Regulations have not indicated whether value of these invoices need
to be translated into the Kenyan Shillings equivalent on the face of the invoice
and, if so, the currency conversion rate to be applied on these invoices.
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Proposal: Regulation 23 be amended to provide clarity on whether invoices
raised in foreign currencies need to be translated to the Kenyan Shillings
equivalent, the value of which is to be displayed on the face of the invoice.
And, if so, the appropriate currency conversion rates to be used such as
foreign exchange rates published by the Central Bank of Kenya.

(v) Regulation 24: The Regulations have restricted claiming of tax by B2C
suppliers for business-to-consumer transactions made on a digital marketplace.
Section 17 of the VAT Act provides that a registered person shall be entitled to
input tax deduction incurred on a taxable supply to the extent that the same was
used to make taxable supplies. This Regulation, therefore, contradicts the
primary VAT legislation on input tax deduction.

Proposal: Amend Regulation 24 as follows —

“A deduction of input tax by a supplier shall be allowed for business-to-
consumer transactions for a supply on a digital marketplace, but only to
the extent that the input tax was incurred to make taxable supplies in
Kenya.”

Treasury’s Response: VAT on e-commerce was first introduced in September
2013 following the enactment of the current VAT Act, 2013. The Regulations
under the VAT Act exempted tax on some of the educational services and some
services relating to education account for VAT payment. Section 8 of the VAT
Act requires non-residential suppliers of electronic services to account for VAT
on their supplies to non-registered recipient in Kenya.

(vi) Regulation 25: Section 16 of the Tax Procedures Act, 2015 (“the TPA, 2015”)
places an obligation to collect and account for tax on the person making the
supply notwithstanding the fact that that such a person has appointed a tax
representative. The Regulations seem to contradict the TPA by imposing an
obligation to collect and account for tax on the intermediary regardless of
whether or not the supplier of the services is registered for VAT. Further, this
requirement goes against the principles of basic contract law and
agency/principal relationships.

Proposal: Amend Regulation 25(2) as follows:

“Where an intermediary whose place of business is in Kenya makes a
digital marketplace supply on behalf of another person, the intermediary
shall be required to charge and account for the VAT on such supplies in
line with the VAT status of the principal.”

(vii) Regulation 28: Section 67(2) of the VAT Act, 2013 provides that Regulations
made under section 67 section shall be tabled before the National Assembly for
approval before they take effect.

Proposal: Amend Regulation 28 to allow taxpayers sufficient time for
registration following the approval of the Regulations as follows —

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digital Market Place
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“a supplier on a digital marketplace from an export country who is
required to register under these Regulations shall apply to the
Commissioner for registration within six months from the date these
Regulations are approved by the National Assembly as envisaged by section
67 of the VAT Act, 2013.”

National Treasury’s response to PwC’s concerns
The National Treasury responded as follows to PwC’s concerns —

(i)  Regulation 16 relating to VAT on educational services: VAT on e-commerce was first
introduced in September 2013 following the enactment of the current VAT Act, 2013.
The Regulations under the VAT Act exempts tax on some of the educational services
and some services relating to education account for VAT payment. Section 8 of the
VAT Act requires non-residential suppliers of electronic services to account for VAT
on their supplies to non-registered recipient in Kenya.

(i) Regulation 17 relating to business-to-business transactions: Businesses are required
to pay for VAT and later claim for VAT refunds. The risk of double taxation does
therefore not arise.

(iii) Regulation 18 on currency conversion: the conversion of foreign currency is
undertaken administratively for non-residents who transact business in Kenya.

3.0 COMMITTEE OBSERVATIONS

25. Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020
against the Constitution, the Interpretations and General Provisions Act (Cap 2), the Value
Added Tax Act, 2013 and the Statutory Instruments Act (No. 23 of 2013), the Committee
observed THAT —

3.1 Statutory Timelines — Section 11 of the SI Act

26. The Regulations were published in the gazette on 10™ September, 2020 vide L.N. No. 190
of 2020, submitted to the Clerk of the National Assembly on 9" October, 2020 and laid
on the table of the House on 15" October, 2020 being within the requisite statutory
timelines under section 11(1) of the Statutory Instruments Act, 2013.

3.2 Consultations/Public Participation — Section 5 of the SI Act

27. Articles 10 and 118 of the Constitution and section 5 of the Statutory Instruments Act
require that the regulation—making authority conducts public participation and sufficient
consultation with the stakeholders and persons likely to be affected by the regulations.

28. The regulation making authority demonstrated that public participation was adequately
undertaken by submitting copies of evidence stakeholder forums held in the development
of the Value Added Tax (Digital Marketplace Supply) Regulations, 2020 (Legal Notice
No.190 of 2020). Various stakeholders and industry players including Netflix, Bolt,
KEPSA, Anjarwalla & Khanna Advocates and Africa Practice were consulted and their
input factored in the final draft. A Public Notice dated Friday, 29" May, 2020 was also
submitted.
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3.3 Regulatory Impact Statement — Sections 6, 7 & 8 of the SI Act

29. The Regulations do not require a Regulatory Impact Statement within the meaning of
sections 6, 7, and 8 of the Statutory Instruments Act, as they are not likely to impose
significant costs on the community and will only affect the non-resident digital market
suppliers who had for a long time enjoyed unfair ‘exemption’.

4.0 COMMITTEE RECOMMENDATION

30. Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020
against the Constitution, the Interpretations and General Provisions Act (Cap 2), the Value
Added Tax, Act (No. 35 0of2013) and the Statutory Instruments Act (No. 23 0of 2013), the
Committee recommends that the House approves the said statutory instrument in
accordance with section 67 of the Value Added Tax Act (No. 35 of 2013).

Date...... \. Lb \ 5'»\3/6‘7/\.

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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5.0 ANNEXURES
1. Adoption List
2. Legal Notice No. 190 of 2020 and the Explanatory Memorandum
3. Submission by PwC

4. Committee Minutes
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Senior Clerk Assistant

Clerk Assistant II

Principal Legal Counsel
Superintendent of Electronics (Audio)
Serjeant-at-Arms

Personal Secretary

Office Superintendent

Pupil



MIN.NO. /NA/CDL/2021/025 PRAYER AND PRELIMINARIES
The meeting commenced at 10.30 a.m. with the Prayers.

MIN.NO. /NA/CDL/2021/026 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2020 (L.N. 188 OF
2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added
Tax (Amendment) Regulations, 2020 (L.N. 188 0f2020) as proposed and seconded by Hon. Jennifer
Shamalla, M.P and Hon. Edith Nyenze, MP, respectively.

MIN.NO. /NA/CDL/2021/027 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020
(L.N. 189 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added
Tax (Electronic Tax Invoice) Regulations, 2020 (L.N. 189 of 2020) as proposed and seconded by
Hon. Timothy Wanyonyi, M.P and Hon. Kamoti Mwamkale, MP, respectively.

MIN.NO. /NA/CDL/2021/028 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(DIGITAL MARKET PLACE SUPPLY)
REGULATIONS, 2020 (L.N. 190 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added
Tax (Digital Marketplace Supply) Regulations, 2020 (L.N. 190 of 2020) as proposed and seconded
by Hon. Sammy Seroney, M.P and Hon. Waihenya Ndirangu, MP, respectively.

MIN.NO. /NA/CDL/2021/029 ADJOURNMENT

The meeting was adjourned at 12.05 p.m. to be reconvened the same day at 2.30 p.m. at the same
venue.

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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MINUTES OF THE 3R? SITTING OF THE COMMITTEE ON DELEGATED LEGISLATION
HELD ON TUESDAY, 2"? FEBRUARY, 2021 AT 10.30 A.M. IN BARAZA 2 CONFERENCE
ROOM AT THE WHITESANDS RESORT, MOMBASA

PRESENT

The Han. Kassait Kamket, M.P. - Chairperson
The Hon. Muriuki Njagagua, M.P. - Vice Chairperson
The Hon. Waihenya Ndirangu, M.P.
The Hon. Alice Wahome, M.P.
The Hon. Cecily Mbarire, MGH, M.P.
The Hon. Daniel Maanzo, M.P.
The Hon. Kamoti Mwamkale, M.P.
The Hon. Martha Wangari, M.P
The Hon. Robert Mbui, M.P.
. The Hon. Ronald Tonui, M.P.
. The Hon. Timothy Wanyonyi, M.P.
. The Hon. (Dr.) Wilberforce Oundo, M.P.
. The Hon. Abdi Tepo, MP
. The Hon. Edith Nyenze, M.P
. The Hon. George Murugara, M.P.
. The Hon. Gideon Mulyungi, M.P. (Virtual Attendance)
. The Hon. Jennifer Shamalla, M.P.
. The Hon. Munene Wambugu, M.P.
. The Hon. Patrick Mariru, M.P.
. The Hon. Robert Gichimu, M.P.
. The Hon. Sammy Seroney, M.P.
. The Hon. Tindi Mwale, M.P.
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ABSENT WITH APOLOGY
The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

1. Mrs. Florence Abonyo-Atenyo - Director, Audit, Appropriations & Other Select
Committees

2. Ms. Susan Maritim - Senior Clerk Assistant

3. Mr. Mohamed Jimale - Clerk Assistant I1

4. Mr. Dima Dima - Principal Legal Counsel

5. Mr. Charles Ayari - Superintendent of Electronics (Audio)

6. Mr. Anthony Wamae - Serjeant-at-Arms

7. Ms. Beatrice Auma - Personal Secretary

8. Ms. Mary Otieno - Office Superintendent

9.

Ms. Yvonne Kiprop - Pupil



The National Treasury and Planning

1. Hon. (Amb) Ukur Yattani, EGH-  Cabinet Secretary

2. Mr. Geoffrey Malombe - Senior Deputy Director Accountant General

3. Mr. Livingstone Bumbe - Deputy Director/Economist

4. Ms. CPA Isabella Kogei - Asst. Director, Budget/Parliamentary Liaison Officer
5
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Mr. Chris Huka - Adviser to the Cabinet Secretary
Mr. Paul J. Oyire - Communication Advisor to the CS
Kenya Revenue Authority
1. Mr. Maurice Oray - Deputy Commissioner, Corporate Tax Unit

2. Mr. Andrew Osiany - Chief Manager, Stakeholder engagements

3. Mr. Ephraim Munene - Manager, Policy and Tax Advisory

4. Ms. Sheila Aduvagah - Assistant Manager/Parliamentary Liaison Officer
5. Mr. Lindstrom Kinoti - Supervisor, Policy and Tax Advisory

PriceWaterhouseCoopers

1. Mr. Job Kabochi - Director, PwC
2. Ms. Edna Gitachu - Senior Manager, PwC
MIN.NO. /NA/CDL/2021/009 PRAYER AND PRELIMINARIES

The meeting commenced at 10.00 a.m. with the Prayers.

MIN.NO. /NA/CDL/2021/010 CONSIDERATION OF THE VALUE ADDED TAX
(DIGITAL MARKETPLACE SUPPLY) REGULATIONS,
2020 (L.N. 190 OF 2020)

The Regulations seek to facilitate the implementation of VAT on supplies of services made in Kenya
through a digital marketplace by non-resident suppliers who have no physical presence in the country.
This will create a create a level playing field for all players by providing a mechanism for collection of
consumption tax in the digital space and counter the unfair advantage previously enjoyed by non-resident
suppliers over local suppliers.

The Regulations also seek to address the scope of taxable supplies in the digital marketplace.

The Regulations further provide a simplified framework for VAT registration of non-residents supplying
taxable services in Kenya through a digital marketplace.

Submissions by PriceWaterhouseCoopers Ltd

PriceWaterhouseCoopers Ltd. led by Mr. Job Kabochi, a Director at the firm and accompanied by Ms.
Edna Gitachu, Senior Manager made the following submissions —

(i) Regulation 16: Paragraph 3 of Part II of the First Schedule to the VAT Act, 2013 has exempted
from VAT the supply of education services. It goes further to define education services to mean
education provided by a pre-primary, primary, or secondary school, a technical college or
university and an nstitution established for the promotion of adult education, vocational training
or, technical education. There is need for clarity that these supplies shall preclude the supply of
education services as laid out above whether or not they are provided through electronic means.



Proposal: Amend Regulation 16(i) as follows:

“distance feaching through pre-recorded medium or e-learning including supply of online
courses and training excluding education services which are exempted from VAT under
paragraph 3 of Part II of the First Schedule to the VAT Act, 2013 regardless of whether
such education services are provided through electronic means.”

(ii) Regulation 17: The Regulations have not provided for application of tax on B2B supplies by a
supplier who is already registered for VAT in Kenya by virtue of providing B2C supplies. Further,
to minimize the risk of double taxation on B2C supplies, the Regulations should also provide
clarity that B2C transactions taxed under the Regulations will not be subject to VAT on imported
services.

Proposal: Amend Regulation 17 as follows:

a. “17 (Zj Where the supply under regulation 3 (read as 16 in the published regulations)
is made in a business-to-business transaction, the provisions of section 10 shall apply
regardless of whether the non-resident supplier is registered for VAT or not.”

b. Insert—

“17 (6) Where the supply under regulation 3 (read as 16 in the published regulations)
is made in a business to consumer transaction, the provisions of section 10 shall NOT

apply.”

(iii) Regulation 18: Section 34 (1) of the VAT Act, 2013 provides that a person shall be liable to be
registered for VAT when the person has made or expects to make taxable supplies, the value of
which is five million Kenyan Shillings or more in revenue over a period of 12 months. VAT is
imposed on B2C supplies made on a digital marketplace (as stated in Regulation 17) by virtue of
the supplies being deemed to have been made in Kenya, as such Section 34(1) of the VAT Act
should apply. Separately, and in order to minimize any interpretational disputes, there is a need to
clarify and to align the Regulations to the primary VAT legislation.

Proposal: Amend Regulation 18 (1) as follows:

Insert (c) “Registration under this Regulation is subject to value of taxable supplies
threshold set out in Section 34 (1) of the VAT Act, 2013.”

(iv)Regulation 23: Whilst it is expected that invoices will be issued in foreign currency, the
Regulations have not indicated whether value of these invoices need to be translated into the
Kenyan Shillings equivalent on the face of the invoice and, if so, the currency conversion rate to
be applied on these invoices.

Proposal: Regulation 23 be amended to provide clarity on whether invoices raised in foreign
currencies need to be translated to the Kenyan Shillings equivalent, the value of which is to
be displayed on the face of the invoice. And, if so, the appropriate currency conversion rates
to be used such as foreign exchange rates published by the Central Bank of Kenya.

(v) Regulation 24: The Regulations have restricted claiming of tax by B2C suppliers for business-to-
consumer transactions made on a digital marketplace. Section 17 of the VAT Act provides that a
registered person shall be entitled to input tax deduction incurred on a taxable supply to the extent
that the same was used to make taxable supplies. This Regulation, therefore, contradicts the
primary VAT legislation on input tax deduction.
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Proposal: Amend Regulation 24 as follows: “A deduction of input tax by a supplier shall be
allowed for business-to-consumer transactions for a supply on a digital marketplace, but
only to the extent that the input tax was incurred to make taxable supplies in Kenya.”

(vi)Regulation 25: Section 16 of the Tax Procedures Act, 2015 (“the TPA, 2015”) places an
obligation to collect and account for tax on the person making the supply notwithstanding the fact
that that such a person has appointed a tax representative. The Regulations seem to contradict the
TPA by imposing an obligation to collect and account for tax on the intermediary regardless of
whether or not the supplier of the services is registered for VAT. Further, this requirement goes
against the principles of basic contract law and agency/principal relationships.

Proposal: Amendment of Regulation 25(2) as follows:

“Where an intermediary whose place of business is in Kenya makes a digital marketplace
supply on behalf of another person, the intermediary shall be required to charge and
account for the VAT on such supplies in line with the VAT status of the principal.”

(vii) Regulation 28: Section 67(2) of the VAT Act, 2013 provides that Regulations made under
section 67 section shall be tabled before the National Assembly for approval before they take
effect.

Proposal: Amend Regulation 28 to allow taxpayers sufficient time for registration following
the approval of the Regulations as follows —

“a supplier on a digital marketplace from an export country who is required to register
under these Regulations shall apply to the Commissioner for registration within six
months from the date these Regulations are approved by the National Assembly as
envisaged by section 67 of the VAT Act, 2013.”

National Treasury’s response to PwC’s concerns
The National Treasury responded as follows to PwC’s concerns —

(i)  Regulation 16 relating to VAT on educational services: VAT on e-commerce was first
introduced in September 2013 following the enactment of the current VAT Act, 2013. The
Regulations under the VAT Act exempts tax on some of the educational services and some
services relating to education account for VAT payment. Section 8 of the VAT Act requires
non-residential suppliers of electronic services to account for VAT on their supplies to non-
registered recipient in Kenya.

(i)  Regulation 17 relating to business-to-business transactions: Businesses are required to pay for
VAT and later claim for VAT refunds. The risk of double taxation does therefore not arise.

(ii1) Regulation 18 on currency conversion: the conversion of foreign currency is undertaken
administratively for non-residents who transact business in Kenya.

Committee Observations
Having examined the Regulations, the Committee observed THAT —
1. Statutory Timelines — Section 11 of the SI Act

The Regulations were published in the gazette on 10" September, 2020 vide as L.N. No. 190 of 2020,
submitted to the Clerk of the National Assembly on 9" October, 2020 and laid on the table of the House
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on 15™ October, 2020 being within the requisite statutory timelines under section 11(1) of the Statutory
Instruments Act, 2013.

2. Consultations/Public Participation — Section 5 of the SI Act

Articles 10 and 118 of the Constitution and section 5 of the Statutory Instruments Act require that the
regulation-making authority conducts public participation and sufficient consultation with the
stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken by
submitting copies of evidence stakeholder forums held in the development of the Value Added Tax
(Digital Marketplace Supply) Regulations, 2020 (Legal Notice No.190 of 2020). Various stakeholders
and industry players including Netflix, Bolt, KEPSA, Anjarwalla & Khanna Advocates and Africa
Practice were consulted and their input factored in the final draft. A Public Notice dated Friday, 29"
May, 2020 was also submitted.

3. Regulatory Impact Statement — Sections 6, 7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7, and 8
of the Statutory Instruments Act, as they are not likely to impose significant costs on the community and
will only affect the non-resident digital market suppliers who had for a long time enjoyed unfair
‘exemption’.

Committee Resolution

Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020 against the
Constitution, the Interpretations and General Provisions Act (Cap 2), the Value Added Tax, Act (No. 35
of 2013) and the Statutory Instruments Act (No. 23 of 2013), the Committee resolved to approve the said
statutory instrument in accordance with section 67 of the Value Added Tax Act (No. 35 of 2013).

The decision to approve was proposed by Hon. Robert Mbui, M.P and seconded by Hon. Tindi Mwale,
M.P.

MIN.NO. /NA/CDL/2021/011 ADJOURNMENT

The meeting was adjourned at 1.45 p.m. to be reconvened the same day at 3.00 pm at the same venue.

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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. The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.

The Hon. Kassait Kamket, M.P.
The Hon. Muriuki Njagagua, M.P.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.
. The Hon.

Waihenya Ndirangu, M.P.
Alice Wahome, M.P.
Cecily Mbarire, MGH, M.P.
Daniel Maanzo, M.P.
Kamoti Mwamkale, M.P.
Martha Wangari, M.P
Robert Mbui, M.P.

Ronald Tonui, M.P.
Timothy Wanyonyi, M.P.

(Dr.) Wilberforce Oundo, M.P.

Abdi Tepo, MP
Edith Nyenze, M.P
George Murugara, M.P.

Chairperson
Vice Chairperson

Gideon Mulyungi, M.P.  (Virtual Attendance)

Jennifer Shamalla, M.P.
Munene Wambugu, M.P.
Patrick Mariru, M.P.
Robert Gichimu, M.P.
Sammy Seroney, M.P.
Tindi Mwale, M.P.

ABSENT WITH APOLOGY
The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

1. Mrs. Florence Abonyo-Atenyo

Committees
Ms. Susan Maritim - Senior Clerk Assistant
Mr. Mohamed Jimale - Clerk Assistant II

Mr. Dima Dima - Principal Legal Counsel

Mr. Charles Ayari - Superintendent of Electronics (Audio)
. Anthony Wamae - Serjeant-at-Arms

Ms. Beatrice Auma - Personal Secretary
Ms. Mary Otieno - Office Superintendent

00 NS AW
<

Ms. Yvonne Kiprop - Pupil

- Director, Audit, Appropriations & Other Select



The National Treasury and Planning

1. Hon. (Amb) Ukur Yattani, EGH - Cabinet Secretary

2. Mr. Geoffrey Malombe - Senior Deputy Director Accountant General

3. Mr. Ronald Inyangala - D/Director, Financial Sectoral Affairs Department

4. Mr. Livingstone Bumbe - Deputy Director/Economist

5. Ms. CPA Isabella Kogei - Asst. Director, Budget/Parliamentary Liaison Officer
6. Mr. Chris Huka - Adviser to the Cabinet Secretary

7. Mr. Paul J. Oyire - Communication Advisor to the CS

Kenya Revenue Authority

1. Mr. Maurice Oray - Deputy Commissioner, Corporate Tax Unit

2. Mr. Andrew Osiany - Chief Manager, Stakeholder engagements

3. Mr. Ephraim Munene - Manager, Policy and Tax Advisory

4. Ms. Sheila Aduvagah - Assistant Manager/Parliamentary Liaison Officer
5. Mr. Lindstrom Kinoti - Supervisor, Policy and Tax Advisory

Kenya Depositors Insurance Corporation

1. Mohamud A.Mohamud - Chief Executive Officer
2. Ms. Eunice Kitche-Oduor - Head of Legal

Capital Markets Authority
1. Mr. Jairus Muaka - Snr. Manager, Legal Framework
2. Ms. Josephine Kang’ong’a

Manager, Regulatory Framework

PricewaterHouseCoopers
1. Mr. Job Kabochi - Director, PwC
2. Ms. Edna Gitachu - Senior Manager, PwC

MIN.NO. /NA/CDL/2021/005 PRAYER AND PRELIMINARIES

The meeting commenced at 2.35 p.m. with Prayers.

MIN.NO. /NA/CDL/2021/006 CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2020 (L.N. 188 OF
2020)

The Committee was informed that the Regulations seek to amend the Value Added Tax
Regulations, 2017 by deleting Regulation 9, which required that a registered person who
makes a taxable supply shall, at tax invoice at the time of supply, furnish the purchaser with a
tax invoice.

Committee Observations

The Committee observed THAT —
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1. Statutory Timelines — Section 11 of the SI Act

The Regulations were published in the gazette on 25" September, 2020 vide as L.N. No. 188 of
2020, submitted to the Clerk of the National Assembly on 9" October, 2020 and laid on the table
of the House on 15" October, 2020 being within the requisite statutory timelines under section
11(1) of the Statutory Instruments Act, 2013.

2. Consultations/Public Participation — Section 5 of the SI Act

Articles 10 and 118 of the Constitution and section 5 of the Statutory Instruments Act require that
the regulation—making authority conducts public participation and sufficient consultation with the
stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken
by submitting evidence of stakeholder forums held in the development of the Regulations.

3. Regulatory Impact Statement — Sections 6, 7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7,
and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the
community and will only affect persons registered under Section 34 of the Value Added Tax, Act
(No. 35 0f 2013).

Committee Resolution

Having examined the Value Added Tax (Amendment) Regulations, 2020 against the Constitution,
the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value Added Tax Act
(No. 23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the Committee resolved to
approve the said statutory instrument in accordance with section 67 of the Value Added Tax Act,
(No 35 of 2013).

The decision to approve was proposed by Hon. George Murugara, M.P and seconded by Hon.
Edith Nyenze, M.P.

MIN.NO. /NA/CDL/2021/007 CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020
(L.N. 189 OF 2020)

The Regulations provide a legal framework to govern the use of Electronic Tax Registers in
accordance with Section 43(4) of the Value Added Tax Act (No. 23 of 2013) in order to provide
for the interpretation, scope of application, use of the register, tax invoices and transmissions
thereof, obligations of the user and creates offences for non-compliance and contravention.

The Regulations also seek to enforce the VAT compliance and minimize fraud and tax evasion by
obligating a registered business to generate a tax invoice.

The use of electronic tax register by registered persons will provide for standardization and
uniformity of tax invoices generated and enhance effective compliance and enforcement measures
by minimizing VAT fraud. The use of electronic tax registers will also ensure enhanced
administration of VAT.
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Committee Observations
The Committee observed THAT —
1. Statutory Timelines — Section 11 of the SI Act

The Value Added Tax (Electronic Tax Invoice) Regulations, 2020 were published in the gazette on
101" September, 2020 vide as L.N. No. 189 of 2020, submitted to the Clerk of the National
Assembly on 9™ October, 2020 and laid on the table of the House on 15" October, 2020 being
within the requisite statutory timelines under section 11(1) of the Statutory Instruments Act, 2013.

2. Consultations/Public Participation — Section 5 of the SI Act

The regulation making authority demonstrated that public participation was adequately undertaken
by submitting copies of evidence stakeholder forums held in the development of the Value Added
(Electronic Tax Invoice) Regulations, 2020 (Legal Notice No.189 of 2020) in compliance with the
law.

The Kenya Revenue Authority sought views from the public and stakeholders through a Public
Notice dated Friday, 29" May, 2020. The Authority received feedback from the stakeholders who
were in support of the proposed Regulations with few amendments. Taking into consideration the
advances in technology, the stakeholders recommended review of some aspects of the Regulations
which were incorporated in the final draft.

3. Regulatory Impact Statement — Sections 6, 7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7
and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the
community and will only affect persons registered under Section 34 of the Value Added Tax Act
(No. 35 0f2013).

Committee Resolution

Having examined the Value Added Tax (Electronic Tax Invoice) Regulations, 2020 against the
Constitution, the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value
Added Tax Act (No. 23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the

Committee resolved to approve the said statutory instrument in accordance with section 67 of the
Value Added Tax Act, (No 35 of 2013).

The decision to approve was proposed by Hon. Alice Wahome, M.P and seconded by Hon. Martha
Wangari, M.P.

MIN.NO. /NA/CDL/2021/008 ADJOURNMENT

The meeting was adjourned at 5.15 p.m. to be reconvened the following day at 10.00 a.m. at the

same venue.

HON. KASSAIT KAMKET, M.P.
(CHAIRPERSON)
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LEGAL NOTICE No. 190
THE VALUE ADDED TAX ACT
(No.350f2013)

THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)
REGULATIONS, 2020

ARRANGEMENT OF REGULATIONS

Regulation

1 —Citation

2—Interpretation

3—Scope of taxable supply through digital marketplace

4— Application of tax

5—Registration

6— Appointment of tax representatives

7—Simplified tax registration framework

8 —Place of supply

9—Time of supply

10—Exemption from issuing electronic tax invoice

11—Claim for input tax

12— Accounting for and payment of tax

13— Amendment of returns

14—Offences and penalties

15— Transitional provisions
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THE VALUE ADDED TAX ACT
(No.35 0f 2013)

IN EXERCISE of the powers conferred by section 5 (8) as read
with section 67 of the Value Added Tax Act, 2013, the Cabinet
Secretary for the National Treasury and Planning makes the following
Regulations —

THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)
REGULATIONS, 2020

14.\These Regulations may be cited as the Value Added Tax
(DigiWarketplaee Supply) Regulations, 2020.

\
@n these Regulations, unless the context otherwise requires—

“business-to-business transaction” means a transaction between a
supplier from an export country to a tax registered or non-registered
business entity in Kenya that is required to account for tax on imported
services under section 10;

“business-to-consumer transaction” means a transaction between
a supplier from an export country and a consumer in Kenya;

“digital marketplace supply” means the supply of a service made
on a digital marketplace;

“digital marketplace” has the meaning assigned to it in section 5

9

“export country” means any country other than Kenya and
includes any place which is not situated in Kenya;

“intermediary” means any person who facilitates the supply of
services through the digital marketplace and is responsible for issuing
invoices or collecting payments for the supply;

“Personal Identification Number” or “PIN” has the meaning
assigned to it in section 2 of the Tax Procedures Act, 2015;

“recipient”, in relation to any supply of services, means the
person to whom the supply is made;

“tax” has the meaning assigned to it under section 2 (1); and

“tax period” means a calendar month.

L

16. Taxable supplies made through a digital marketplace
inch\dg—

(a) downloadable digital content including downloadable mobile
applications, e-books and films;

Citation.

Interpretation.

Scope of taxable
supply through a
digital
marketplace.



2054 Kenya Subsidiary Legislation, 2020

(b) subscription-based media including news, magazines and
journals;

(¢) over-the-top services including streaming television shows,
films, music, podcasts and any form of digital content;

(d) software programmes including software, drivers, website
filters and firewalls;

(e) electronic data management including website hosting,
online data warehousing, file-sharing and cloud storage
services;

(f) music, and games;

(g) search engine and automated helpdesk services including
customisable search engine services;

(h) tickets for live events, theatres or restaurants;

(i) distance teaching through pre-recorded media or e-learning
including online courses and training;

(j) digital content for listening, viewing or playing on any audio,
visual or digital media;

(k) services that links the supplier to the recipient including
transport hailing services or platforms;

ic services under section 8 (3); and

) e

m) any other service provided through a digital marketplace that
is not exempt under the Act.
- N\

17. (1) Tax shall apply to taxable supplies specified under
regulation 3 when supplied in Kenya.

(2) Where the supply under regulation 3 is made in a business-to-
business transaction, the provisions of section 10 shall apply.

(3) A business entity that is required to account for the value
added tax on taxable supplies made on a digital marketplace under
section 10 shall notify the supplier from the export country that the
supplier is not required to account for the tax in Kenya for the supply.

(4) Where the supplier from an export country is notified as
provided under paragraph (3), the supplier shall not be required to
charge the tax on the supply to the business entity.

(5) Where a business entity fails to notify the supplier under
paragraph (3) and the supplier charges tax, the business entity shall not
be allowed to deduct the tax charged.

Application of
tax.
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18. (1) A person supplying the taxable services specified in  Registration.
regulation 3 shall register for tax in Kenya if —

(a) the supplies are made by a person from an export country to
a recipient in Kenya in a business-to-consumer transaction;
and

(b) the person is conducting business in Kenya in accordance
with section 8 (2) and any of the following circumstances
apply —

(i) the recipient of the supply is in Kenya;

(ii) the payment for the services is made to the supplier in
the export country from a bank registered under the
Banking Act; or

(iii) the payment for the services that is made to the supplier
in the export country is authorised in Kenya

(2) A person from an export country who makes a business-to-
consumer supply of services to a recipient who is in Kenya shall
register for tax through a simplified tax registration framework in
accordance with regulation 7.

(3) A person registered under paragraph (2) shall declare and pay
tax on the supplies made on the digital marketplace at the rate specified
in section 5 (2) (b).

19. Despite regulation 5 (2), a person from an export country  Appointment of
making a business-to-consumer supply to a recipient in Kenya who ' )
elects not to register in accordance with regulation 7 shall appoint a tax SREERICRE
representative in accordance with section 15A of the Tax Procedures
Act, 2015.

20. (1) A supplier from an export country who makes supplies ~ Simplified tax
on a digital marketplace shall register under the simplified tax ;"g“"““"i‘
¥ ¥ o gee . . o Wi K«
registration framework specified under this regulation. REEENER

(2) An application for registration under the simplified tax
registration framework shall be done through an online registration
form prescribed by the Commissioner.

(3) The information required for registration under paragraph (2)
shall include —

(a) the name of the business including the business’s trading
name;

(b) the name of the contact person responsible for tax matters;

(¢) the postal address or registered address of the business and
its contact person;
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(d) the telephone number of the contact person;
(e) the email address of the contact person;

(f) the websites or uniform resource locators (URLs) of the
supplier through which business is conducted;

(g) the national tax identification number issued to the supplier
in the supplier’s jurisdiction;

(h) the certificate of incorporation or registration issued to the
business in the country where the business is incorporated;
and

(1) any other information that the Commissioner may require.

(4) An applicant under paragraph (2) may be required to submit
to the Commissioner additional documents that may be necessary to
substantiate the information provided in the application.

(5) Upon registration under this regulation, the Commissioner
shall issue the applicant with a PIN for the purpose of filing returns and
the payment of tax.

(6) A person registered under this regulation who ceases to make
taxable supplies on a digital marketplace shall apply to the
Commissioner for deregistration in accordance with section 36.

21. (1) A supply on a digital marketplace shall be deemed to
have been made in Kenya where the recipient of the supply is in
Kenya.

(2) In determining whether the recipient of a supply is in Kenya,
the Commissioner shall consider—

(a) whether the payment proxy including credit card or debit
card information and bank account details of the recipient of
the digital supplies is in Kenya; or

(b) whether the residence proxy including the billing or home
address or access proxy including internet address, mobile
country code of the SIM card of the recipient is in Kenya.

22. The time of supply on a digital marketplace shall be the
earlier of —

(a) the date on which the payment for the supply is received in
whole or in part; or

(b) the date on which the invoice or receipt for the supply is
issued.

Place of supply.

Time of supply.
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23. A business-to-consumer supplier on a digital marketplace
from an export country who is registered under these Regulations shall
not be required to issue an electronic tax invoice:

Provided that the supplier shall issue an invoice or receipt
showing the value of the supply and the tax deducted thereon.

24. A deduction of input tax by a supplier shall not be allowed
for business-to-consumer transactions for a supply on a digital
marketplace.

25. (1) The tax for a supply made on a digital marketplace from
an export country to a recipient in Kenya in a business-to-consumer
transaction shall be paid by the supplier or the tax representative of the
supplier.

(2) A registered person shall submit a return in the prescribed
form and remit the tax due in each tax period to the Commissioner on
or before the twentieth day of the month following the end of the tax
period.

(3) Where an intermediary makes a supply on a digital
marketplace on behalf of another person, the intermediary shall be
required to charge and account for the tax on the supply whether such
other person is registered for tax or not.

26. (1) Any amendments to a return submitted in accordance
with these Regulations shall be made in accordance with section 31 of
the Tax Procedures Act, 2015.

(2) Where an amendment under paragraph (1) results in the
overpayment of tax, the amount overpaid shall be retained as a credit in
favour of the person who overpaid and offset against the tax payable in
the subsequent tax period.

27. A person who fails to comply with the provisions of these
Regulations shall be liable to the penalties prescribed under the Act or
the Tax Procedures Act, 2015.

28. A supplier on a digital marketplace from an export country
who is required to register under these Regulations shall apply to the

Commissioner for registration within_six months from the date of
publication of these Regulations.
W
Dated the 10th September, 2020.

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning.

Exemption from
issuing an
electronic tax
invoice.

Claim for input
tax.

Accounting for
and payment of
tax.

Amendment of
returns.

Penalties.

Transitional
provisions.



EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLACE SUPPLY REGULATIONS, 2020

LEGAL NOTICE NO. 190 of 2020

PART1
Name of Statutory Instrument : Value Added Tax (Digital Marketplace
Supply) Regulations, 2020

Name of Parent Act : Value Added Tax Act, No. 35 of 2013

Enacted Pursuant to : Section 5(8) read together with
section 67 of the Value Added Tax Act,
No. 35 of 2013

Name of the
Ministry/Department : The National Treasury and Planning
Gazetted on : 25th September 2020

PART II

1. Purpose of the Statutory Instrument

1.1.  The objective of this Memorandum is to submit the Legal Notice No.
190 of 2020 for tabling in the National Assembly in accordance with
the provisions of Section 11 of the Statutory Instruments Act.

1.2. The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2020 to provide a mechanism for collection of
VAT on supplies made through a digital marketplace.

1.3.  Provide a simplified framework for VAT registration of non-residents
supplying taxable services in Kenya through a digital marketplace.

2. Legislative Context

The Legal Notice on Digital Marketplace Supply Regulations is made
pursuant to Section 5(8) as read together with section 67 of the Value
Added Tax Act, 2013 which empowers the Cabinet Secretary to make
regulations to provide mechanism for collection of Value added Tax on
supplies made through a digital marketplace.

3. Policy Background

3.1.  The primary objective of the Legal Notice is to provide the legal
instrument to enable the government implement the tax measures
necessary for funding its economic development and growth agenda.



3.2.

3.3.

3.4.

3.5.

3.6.

3.7.

Worldwide, digital technologies are quickly changing the way we
conduct business, a situation we could not foresee a generation ago.

This increase in the digital space has opened the Kenyan market to the
outside world allowing non-residents to supply digital services to
Kenyan consumers without having a physical presence in Kenya.

Value added Tax is a consumption tax and is accounted for by the
supplier.

The local suppliers have been accounting for Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting for Value added Tax leading to unfair advantage to
the local suppliers.

To allow equity and fairness, there is need to provide a mechanism to
allow the non-resident suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and account for VAT on
supplies made in Kenya.

In response to this, The National Assembly enacted sections 5(7), 5(8),
5(9) and 8(3) of the Value added Tax through the Finance Act 2019.
These provisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

4.1.

The Kenya Revenue Authority informed the public and relevant
stakeholders of the development of the Value added Tax (Digital
Marketplace Supply) Regulations, 2020 in compliance with the law and
sought their comments on the same in a Public Notice published on
Friday, the 29™ May, 2020 (Copy attached). The Kenya Revenue
Authority received feedback from various stakeholders and industry
players including: Netflix, Bolt, KEPSA, Anjarwalla & Khanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAT on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equity in administration of taxes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Request to the National Assembly



The National Assembly is requested to:

a) Note the contents of this memorandum.
b) Approve Legal Notice No. 190 of 2020

8. Contact
Cabinet Secretary,
The National Treasury & Planning,
NAIROBI
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RURAL ELECTRIFICATION & RENEWABLE
ENERGY CORPORATION

(Formerly Rural Electrification Authority)

IOER

N TO TENDER

1. The Rural Ek ion and ble Energy C invites tenders from interested firms to bid for;
Rix No. Tender Description Opening date
& time
1000000440 Supply, Installation, Testing & Commissioning of Grid Connected Street Lighting And | 03% July 2020

Highmast Floodlights in Embu County, Kajiado North Constituency, Awendo Constit- | 10.00AM
uency, Mwala Constituency & Nyandarua County

02 july 2020

1000000441 Tender for procurement of television sets, cameras & accessories
10.00AM

2. Tender detailing the req may be viewed at REREC E- Procurement Web Portal found on the REREC
website ( www.rea.co.ke) beginning on 3" June, 2020

3. Bidders who are interested in bidding for this tender MUST ensure that they are registered in REREC SAP SRM system and
have set up their page. Please ensure compliance to the following

a)  Each company must have two user accounts; Admin Ac:ount and Employee Account. Ensure that the following roles
are NOT to the i and Supplicr Master Data manager.

b) Ensure that the admin account and employee account does not share same email address.
¢) Ensure that the Employce user name is between 4 and 12 characters.

d) Itisa d that all Bid Dr be uploaded to the COLLABORATION ROOM in
the link with nx Response Number: Company Name". Bidders shall not attach their documents at any other
Tab of the Portal. Attachments placed elsewhere in the portal shall be declared non-compliant and will not be
evaluated.

e) Prices MUST be entered under item tab of the RFX. The prices entered here shall be similar to the prices in the price/
BoQ Schedule and shall form part of the evaluation criteria.

f)  For the purpose of this tender bidding, the employee account shall be used to submit your RFX responses. Bidders
whao require darification from our office should o so strictly 7 days before tender closing

4. Completed Tenders are to be saved as PDF documents marked with the Tender Number and Description and submitted
through the REREC E-Procurement Web Portal found on the REREC website (www.rea.co.ke) so as to be received on or
before the dates in the schedule above.

5. Tenders will be opened electronically promptly thereafter in REREC Procurement Office at Kawi House, Ground Floor. Open-
ing schedule will be sent electronically to all the bidders who participated in the tender.

6. Interested bidders are advised to visit the C ion's website, Center, SAP SRM Document, SAP
SRM Supplier User Guide for registration and creation of their portal and Supplier Bidding Quick Reference Guide for submit-
ting their response.

CHIEF EXECUTIVE OFFICER
RURAL ELECTRIFICATION AND E ENERGY C

RURAL ELECTRIFICATION & RENEWABLE
ENERGY CORPORATION

(Formerly Rural Electrification Authority)
EXPRESSION OF INTEREST: RFX 1000000442
TENDER CLOSING: 19/06/2020

PANEL CLEANING & VEGETATION MANAGEMENT AT THE

GARISSA 54.6MW SOLAR POWER PLANT

About the study

The Corporation has developed a 54.6MW grid connected solar power plant located in Garissa County, approx-
imately 15Km North of Garissa Town. REREC is therefore seeking to recruit a contractor for routine cleaning of
solar PV panels and vegetation management. The contractor shall be expected to clean the panels using the
latest available technology in the market and in conformity with the relevant technical standards, specifications,
protocols and regulations and shall be required to demonstrate professional, technical and financial competency
to undertake the works under the terms and conditions as shall be set forth herein and in the contract.

About REREC

The Rural Electrification and Renewable Energy Authority (REREC), formerly Rural Electrification Authority (REA),
is a state corporation established under Section 43 of the Energy Act, 2019. The Authority's main mandate is to
promote renewable energy and accelerate rural electrification throughout the country in order to provide elec-
tricity to all Kenyans as well as contribute towards sustainable socio-economic development of the country in the
attainment of Vision 2030 and Big 4 agenda.

Main Objective

The objective of the contract is to provide professional and high quality panel cleaning and vegetation manage-
ment for the Garissa 54.6MW solar power plant to ensure the plant operates at the most optimal conditions.

SCOPE
The Contractor will be required to carry out the following tasks/activities:

Carry out routine inspection and identify panels/strings requiring priority in cleaning of the nature contemplated
in the Scope of Works, Carry out routine inspection and identify areas within the plant requiring clearing and
vegetation management of the nature contemplated in the Scope of Works, Carry out solar PV panel cleaning
in the time and manner specified and prepare necessary reports on the works done for onward transmission to
the plant manager and Carry out vegetation management within the plant in the time and manner specified and
prepare necessary reports on the works done for onward ion to the plant

For more information kindly check our website as from 3™ June 2020

(Q KENYA REVENUE
/} AUTHORITY

1SO 9001:2015 CERTIFIED

Public Notice

Draft Value Added Tax (Digital Marketplace Supply)
Regulations, 2020

Following the amendments to the VAT Act, 2013 by the Finance Act, 2019, clarifying
that VAT is applicable to supplies made through a digital marketplace, the Kenya
Revenue Authority would like to inform members of the public that the draft VALUE
ADDED TAX (DIGITAL MARKETPLACE SUPPLY) REGULATIONS, 2020 have been
developed and are currently hosted on the Kenya Revenue Authority website (www.
kra.go.ke).

To ensure wide consultation and public participation as stipulated in the Constitution of
Kenya and the Statutory Instruments Act, 2013, the Kenya Revenue Authority invites
sector players, tax professionals and members of the public to submit their comments
on the draft regulations.

The comments should be addressed in writing to the Commissioner General, Kenya
Revenue Authority, P.O Box 48240-00100, Nairobi or emalled to;

kehold gement@kra.go.ke to be received on or before Monday, 15" June
2020 to 1a0|lltale the review and finalisation of the Regulations.

For further clarification and facilitation, please contact the
Contact Centre on Tel: 020 4 999 999, 0711 099 999 or
Email callcentre @kra.go.ke

Commissioner General

e

www.kra.go.ke

D KT nthes opeer et st se30n 2000y b poins et oo mdied 1d i e st ¥ accounts. Comuption Reparing: +264 (07261 584 663
'ST21 ot Tont 10 22572, Cantact Corire. +254 020) 4 999 999 4254 (C7111 093 999 Emad calcantia-bra o be
(0120 281 7700 /7800 4254 1 203 343 142, Emasl 2CMa GO0 © vemsimn Q@rormmmm s s @pners s s
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MWEA
RICE MILLS
LIMITED

PUBLIC NOTICE

SALE OF RICE HUSK AT MRM LTD YARDS AT WANGURU

Further to our publication on My Gov published in the local dailies on 19th May 2020. The Mwea Rice Mills
(MRM) Ltd would like to make the following amendments:

MRM would like to amend the advert to include

i) ion of sales engag The sale of husk will be offered for a period of four (4) year.
However, rollover from one year to the next will be subject to satisfactory performance by the
buyer.

ii) onvlslun for percentage Price increase over the transaction period. The bidders will be
quired to propose a per ge Price increment per year to be applied when rolling from one
year to the next.

Arising from this amendment the date of submission of offer has been extended from 2 June 2020 to
9* June 2020 at 12.00 noon local time

The amended detailed document for sale of husk will be published in from the National Irrigation Authori-
ty's website: from 2" June 2020

All other terms and conditions remain the same.

The address referred to above is:
Physical Address:
Managing Director
Mwea Rice Mills (MRM) Ltd.
Unyunyizi House, First Floor, Room 309
Lenana Road, Hurlingham
P.O Box 30372-00100
Nairobi, Kenya
Tel: +254-20-2711380/468
Fax: +254-20-2722821/2711347/2723392
E-mail: enquiries@nib.or.ke, agriculture@nib.orke
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“The virus does not move,
" people move it. We sto

ADVERTS _ moving, the virus dies’
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www.kra.go.ke :

( 3 KENYA REVENUE
J)\N AUTHORITY

1S0 9001:2015 CERTIFIED '
‘Public Notice

, ,Ser‘vice of Court and Tax Appeals
i Tribunal Documents

Kenya Revenue Authority (KRA) informs members of the public
that service of Court and Tax Appeal Tribunal documents shall
now be done through the following email address:

LegalServices@kra.go.ke

For clarification please pohtadt the Legal Office on
Tel. Number: +254 709 011 688

Cofnmlssloner for Legal Services & Board Coordination

77001 7800, 4254 (0) 20 3 343 342, Emal: co@krm.go ka [ S A

Disclalmer: KAA nolifies mnlﬂmwwummvmn.ummwmmmmmwm
Comuption 254 (0726) 084 608, Emall: cormiptionvoporting @kra.go.ke. Short Messaging Servicos (SMS): Dial (*5724) or Toxt lo 22572.
Contact Centra: 4254 (020) 4 999 999, 4254 (0711) 099 999, Emai: Xo. Compiaints & Conter Hotlines: 4254 (0) 20 281

won o

' Tulipe Ushuru, Tujitegemee! Vision2030

d ( N KENYA REVENUE
)\ AUTHORITY

180 9001:2015 CERTIFIED

Public Notice
- Land Rent '

Kenya Revenue Authority in conjunction with the Ministry of Lands and
Physical Planning notifies all leasehold owners about the obligation to pay
land rent annually as required under Sect 28 of the Lands Act.

KRA has observed that most leasehold owners only pay land rent on
transfer or charge of their property. In this regard, leasehold owners are
natified to pay all land rent arrears including interest accrued as prescribed
under the Lands Act 2012.

KRA informs leasehold owners that audits are ongoing and demand
notices that include penalties and interest, will be issued against those
who have failed to pay as r_equired by law.
All land rent payments shall be made through itax.kra.go.ke
For further clarification and facilitation, please contact the :
Contact Centre on Tel: 020 4 999 999, 0711 099 999 or
Email callcentre @kra.go.ke

Commissioner for Domestic Taxes

o pan o
s (o, O 8750) o Tt 0 2872,
7750 7000,

| @ o @

xmuﬁ‘/

vision2030

Tulipe Ushuru, Tujitegemeel

www.kra.go.ke

KENYA REVENUE

. (/)ﬂ AUTHORITY

b ¥ 150 5001:2015 CERTIFIED
Public Notice

Service of Documents in Supp'ort of Objections
to VAT Automated Audit (VAA) Assessment

TheKenya HevenueAuthorityvinforms all our esteemedcustomers
that all documents in support of objections to VAT Automated
Audit (VAA) Assessments for VAT Returns for the period January
2018 to May 2018 should be-scanned and sent to the following .
e-mail address: ‘

VAAIegaIservicés@kra.go.ke

For clarification please contact the Legal Office on
Tel. Number: +254 709 011 688

Commissioner for Legal Services & Board Coordination

Disclalmer: KRA notifies taxpayers
Corruption Reporting: +254 (0726) 984 658, Emall:

Contact
0| 7800, 4254 (0) 20 3 343 342, Emai: e @ira.go.ke @emmscms Qe mmma sy @tomsneremstet

mn-lmcM:thmM,Mummvm-whwmmkmmu
comuplionraporting @kra.go.xa. Short Messaging Services (SMS): Dial (672F) of Toxt to 22572
a

goke. Center Hatlines: +254 (0) 20 2681

Cantra: +254 (020) 4 999 099, 4254 (0711) 09 999, Emall:

oo

Tulipe Ushuru, Tujitegemeel vision2030

( Q KENYA REVENUE e
I AUTHORITY

180 9001:2015 CERTIFIED

Public Notice

Taxation of Sales Tranéactions throu'gh the Digital
Marketplace (Online Trading Platforms)

It has come to the attention of Kenya Revenue Authority that some businesses engaged In
trading on digital platforms are not charging VAT on transactions made through their platforms
+ (digital market places).Specifically some of the digital market place owners and the persons
* _trading through such platforms have been found not to honour their tax obligations. KRA wishes
to inform such persons and owners that they are obligated under the VAT Act, 2013 to charge
and remit VAT on:

. All the sales made through their digital platforms
« The ged to the d for the use of their digital platforms to
transact. .

KRA emphasizes to the owners of the digital market places (online trading platforms) that they
are required to charge and account for the VAT on all sales made on their platform. All non-
compliant owners, operators and persons are hereby advised to comply with the provisions of
the VAT Act on digital market places in order to.avoid being charged penalties and interests on
outstanding taxes, which may be determined during compliance checks. Please also note that
in cases where fraud is detected, appropriate criminal proceedings shall be brought against the
offenders.

. For clarification plessé call the Contact Centre on
Tel. Number: 020 4 999 999; 0711 099 999 or
Email: callcentre@kra.go.ke

Commissioner for Domestic Taxes
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