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CIIAIRPERSON'S FOREWORI)

In exercise of the powers conferred by section 67 of the Value Added Tax Act,2013, the

Cabinet Secretary for the National Treasury and Planning published in the Kenya Gazette the

Value Added Tax (Digital Market Place Supply) Regulations,2020 vide Legal Notice No. 190

of 2020 on lOth September,2020. The Regulations were submitted to the Clerk of the National

Assembly on 9th October,2020 and tabled before the House on l5thOctober,2020.The
Regulations were subsequently referred to the Committee on Delegated Legislation for

consideration.

The Regulations provide a mechanism for collection of VAT on suppliers made through digital

marketplace.

In accordance with section l6 of the Statutory Instruments Act,20l3, the Committee held a

meeting with the regulation making authority on l't February, 2021 in Mombasa. The

delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible for

the National Treasury and Planning.

The Committee also held a meeting with a private sector stakeholder, PricewaterHouse Ltd.,

on 2nd February, 2021 in Mombasa. The delegation was led by Mr. Job Kabochi, a Director at

the firm and accompanied by Ms. Edna Gitachu, Senior Manager.

Having scrutinized the Value Added Tax (Digital Market Place Supply) Regulations, 2020

against the Constitution, the Interpretations and General Provisions Act (Cap 2, the Value

Added Tax Act (No.23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the

Committee resolved to approve it for reasons advanced in this Report.

The Report is submitted to the House in accordance with section 67 of the Value Added Tax,

2013 which requires that the Regulations made under this section of the Act be presented to

the National Assembly for approval before they take effect.

In conclusion, I wish to most sincerely thank the Speaker and the Oflice of the Clerk of the

National Assembly for the invaluable support accorded to the Committee in the discharge of
its mandate.

On behalf of the Members of the Select Committee on Delegated Legislation and pursuant to

Standing Order 199 and section 67 of the Value Added Tax, 2013 it is my pleasure and duty to

present to the House, the Committee's Report on the Consideration of the Value Added Tax
(Digital Market Place Supply) Regulations,2020 (Legal Notice No. 190 of 2020)

HON. WILLIAM KASSAIT KAMKET, M.P.

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digital Market Place

Supply) Regulations,2020 (LegalNotice No.l90 of 2020)
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I.O PREFACE

1.1 Establishment and Mandate of the Committee

l. The Select Committee on Delegated Legislation is established pursuantto Stonding Order
No. 210 and is mandated to consider statutory instruments submitted to Parliament for
consideration. The Committee is expected to consider in respect of any statutory
instrument, whether it is in accordance with the provisions of the Constitution, the Act
pursuant to which it is made or other relevant written laws.

2. The Committee is mandated to consider in respect of any statutory instrument, whether it:

a) is in accordance with the provisions of the Constitution, the Act pursuant to which
it is made or other relevant written laws;

b) infringes on fundamental rights and freedoms of the public;

c) contains a matterwhich in the option of the Committee should more properly be

dealt with in an Act of the Parliament;

d) contains imposition of taxation;

e) directly or indirectly bars the jurisdiction of the court;

0 gives retrospective effect to any of the provision in respect to which the

Constitution does not expressly give any such power;
g) it involves expenditure from the consolidated fund or other public revenues;

h) is defective in its drafting or for any reason form or part of the statutory instrument
calls for any elucidation;

i) appears to make some unusual or unexpected use of the power conferred by the

Constitution or the Act pursuant to which it is made;

j) appears to have had unjustifiable delay in its publication or laying before

Parliament;

k) makes rights, liberties or obligations unduly dependent upon non-renewable

decisions;

l) makes rights, liberties or obligations unduly dependent insufficiently defined
administrative powers;

m) inappropriately delegates legislative powers;

n) imposes a fine, imprisonment or other penalty without express authority having
been provided for in the enabling legislation;

o) appears for any reason to infringe on the rule of law;
p) inadequately subjects the exercise of legislative power to Parliamentary scrutiny;

and

q) accords to any other reason that the Committee considers fit to examine.

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digital Marl<et Place
Supply) Regulations,2020 (Legal Notice No.l90 of2020)
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1.2 Committee Membership

3. The Committee membership comprises -

The Hon. Waihenya Ndirangu, M.P

Roysambu Constituency

Jubilee Partv

The Hon. William Cheptumo, M.P

Baringo North Constituency

Jubilee Partv

The Hon. Cecily Mbarire, MGH, M.P
Nominated

Jubilee Partv

The Hon. Alice Wahome, M.P

Kandara Constituency

Jubilee Partv

The Hon. Robert Mbui, M.P.

Kathiani Constituency

Wioer Democratic Movement -Kenya

The Hon. Daniel Maanzo, M.P.

Makueni Constituency

Wiper Democratic Movement -Kenva

The Hon. Timothy Wanyonyi, M.P

Westlands Constituency

Orange Democratic Movement

The Hon. William Kassait Kamket, M.P. (Chairperson)
Tiaty Constituency

KAI{U

The Hon. Muriuki Njagagua, M.P. (Vice Chairperson)
Mbeere North Constituency

Jubilee Partv

COMMITTEE MEMBERS

The Hon. Ronald Tonui, M.P
Bomet Central Constituency

Jubilee Partv

The Hon. William Kamoti, M.P.

Rabai Constituency

Orange Democratic Movement

The Hon. Martha Wangari, M.P

Gilgil Constituency

Jubilee Party

The Hon. Gideon Mulyungi, M.P.

Mwingi Constituency

Wiper Democratic Movement - KenYa

The Hon. (Dr.) Wilberforce Oundo, M.P

Funyula Constituency

Orange Democratic Movement

The Hon. George G. Murugar4 M.P

Tharaka Constituency

Democratic Partv

The Hon. Jennifer Shamalla, M.P

Nominated

Jubilee Partv
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The Hon. Munene Wambugu, M.P
Kirinyaga Central Constituency

Jubilee Partv

The Hon. Patrick Mariru, M.P.

Laikipia West Constituency

Jubilee Partv

The Hon. Sammy Seroney, M.P.
Nominated

Wioer Democretic Movement - Kenva

The Hon. Tindi Mwale, M.P.

Butere Constituency

Amani Nationel Consrcss

The Hon. Edith Nyenze, M.P.

Kitui West Constituency

lVioer Democratic Movcment- Kenva

The Hon. Abdi Koropu Tepo, M.P.
Isiolo South Con$ituency
Kenva Patriots Partv

The Hon. Robert Gichimu, M.P
Gichugu Constituency

Jubilee Partv
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1.3 Committee Secretariat

4. The seuetariat facilitating the Committee comprises -

Ms. Susan Maritim
Sentor ClerkAssMant (Ieam Leader)

Mr. Mohamed Jimale

Clerk Assistant II

Mr. Wilson Dima Dima
Principal Legol Counsel

Mr. Josphat Motonu
Ftscal Analyst I

Ms. Winnie Kiziah
Media Relations Oficer II

Mr. Anthony Wamae

Serjeant at Arms

Mr. Charles Ayari
Super itendent of Ele c tonic !

Ms. Mary Otieno

Offrce Superintendent

Committee on Delegated Legislation: Report on tle Consideration otthe Value Added Tac (Digital Market Place
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2.0 CONSIDERATION OF THE VALUE ADDED TAX (DIGITAL MARKET PLACE
SUPPLY) REGULATIONS, 2020

2.1 Introduction

5. In exercise of the powers conferred by section 67 of the Value Added Act,2013, the

Cabinet Secretary for National Treasury and Planning made the Value Added Tax (Digital
Market Place Supply) Regulations, 2020 vide Legal Notice No. 190 of 2020 on l0th

September,2020.

6. The Regulations were submitted to the Clerk of the National Assembly on 9th September,

2020 and tabled before the House on l5th October, 2020.

2.2 Object and Purpose of the Regulations

7. The Regulations seek to facilitate the implementation of VAT on supplies of services made

in Kenya through a digital marketplace by non-resident suppliers who have no physical

presence in the country. This will create a create a level playing field for all players by
providing a mechanism for collection of consumption tax in the digital space and counter

the unfair advantage previously enjoyed by non-resident suppliers over local suppliers.

8. The Regulations also seek to address the scope of taxable supplies in the digital
marketplace.

9. The Regulations further provide a simplified framework for VAT registration of non-
residents supplying taxable services in Kenya through a digital marketplace.

2.3 Policy Background

10. The National Assembly, through the Finance Act 2019, amended the Value Added Tax
Act to clarify that supplies made through a digital marketplace are subject to VAT. This
was informed by the current reality that digital technologies are quickly changing the way
business is conducted. The increase in the digital space has opened the Kenyan market to

the outside world allowing non-residents to supply digital services to Kenyan consumers

without having a physical presence in Kenya.

11. Being a consumption tax, the Value added Tax is accounted for by the supplier. To allow
equity and fairness, it was deemed necessary to provide a mechanism to allow the non-

residential suppliers who account for a large percentage of the digital marketplace in
Kenya to register and account for VAT on suppliers made in Kenya.

2.4 Overview of the Regulations

12. The Preliminary provides for citation and interpretation of terms used in the Regulations.

13. Regulation 3 provides for the scope of taxable supplies in the digital marketplace.

14. Registration 5 provides for registration of tax and appointment of tax representatives in
Regulation 6 and a simplified tax registration framework in Regulation 7.

15. Place and time of supply is provided for in Regulation 8 and 9 respectively.

Committee on Delegated Legislation: Report on lhe Consideration of the Value Added Tan (Digital Market Place
Supply) Regulations,2020 (Legal Notice No.l90 of2020)

;



a

16. Exemption from tax invoice is provided for in Regulation l0 and claim for input tax

provided for in Regulation 1 l.

17. Amendment of returns pursuant to Section 3l of the Tax Procedure Act is provided for in

Regulation l3 while offences and penalties are provided in Regulation 14.

2.5Legal Basis for Scrutiny

18. The Committee examined the Value Added Tax (Digital Market Place Supply)

Regulations,2020 against the Constitution, the Interpretations and General Provisions Act
(Cap 2), the Value Added Act, 2013 and the Statutory Instruments Act (No. 23 of 201j).

19. The scrutiny was undertaken following the tabling ofthe Regulations before the House on

l5th Octobe\2020 and subsequent referralto the Committee on Delegated Legislation.

2.6 Conferring with the Regulation Making Authority

20. In accordance with section l6 of the Statutory Instruments Act,20l3, the Committee held

a meeting with the regulation making authority on l't February,202l in Mombasa. The

delegation was led by Hon. (Amb.) Ukur Yattani, EGH, the Cabinet Secretary responsible

for the National Treasury and Planning.

21. The Cabinet Secretary reiterated the objectives of the Regulations and informed the

Committee that the increase in the utilization of digital space in businesses has opened the

Kenyan market to the outside world allowing non-residents to supply digital services to

Kenyan consumers without having a physical presence in Kenya. As a result, the local

suppliers have been accounting for Value Added Tax on their supplies, while non-resident

suppliers offering the same services in Kenya through digital platforms have not been

accounting for VAT. This has not only denied the Government VAT revenue but also

disadvantaged the local suppliers whose products become more expensive due to VAT
component in the price.

22.To ensure equity and faimess, the Govemment through the Finance Act 2019, amended

the Value Added Tax Act to clarifu that supplies made through a digital marketplace are

subject to VAT. This willenable the non-resident suppliers of services who account for a

significant number of digital marketplace suppliers in Keny4 to register and account for
VAT on supplies they make in Kenya.

2.7 Meeting with PriceWaterhouseCoopers Ltd.

23. The Committee also held a meeting with a private sector stakeholder,

PriceWaterhouseCoopers Ltd., on 2nd February, 2021 in Mombasa. The delegation was

led by Mr. Job Kabochi, a Director at the firm and accompanied by Ms. Edna Gitachu,

Senior Manager.

24. He informed the Committee that -
(i) Regulation l6: Paragraph 3 of Part II ofthe First Schedule to the VAT Act,20l3

has exempted from VAT the supply of education services. It goes further to define

education services to mean education provided by a pre-primary, primary, or

secondary school, a technical college or university and an institution established

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digilal Market Place

Supply) Regulations,2020 (Legal Notice No.l90 of2020)
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for the promotion of adult education, vocationaltraining or, technicaleducation.
There is needfor clarity that these supplies shall preclude the supply of education
services as laid out above whether or not they ore provided through electronic
meons.

Proposal: Amend Regulation 16(i) as follows:

cdistance teaching through pre-recorded medium or e-learning including
supply of online courses and training excluding education services which are
exempted from VAT under paragraph 3 of Part II of the First Schedule to
the VAT Act, 2013 regardless of whether such education services are
provided through electronic means."

(ii) Regulation l7: The Regulations have not provided for application of tax on B2B
supplies by a supplier who is already registered for VAT in Kenya by virtue of
providing B2C supplies. Further, to minimize the risk of double taxation on B2C

supplies, the Regulations should also provide clarity that B2C transactions taxed

under the Regulations will not be subject to VAT on imported services.

Proposal: Amend Regulation l7 as follows:

a. "17 (2) Where the supply under regulation 3 (read as 16 in the
published regulations) is made in a business-to-business transaction,
the provisions of section 10 shall apply regardless of whether the non-
resident supplier is registered for VAT or not.'

b. Insert-

"17 (6) Where the supply under regulation 3 (read as 16 in the
published regulations) is made in a business to consumer transaction,
the provisions of section 10 shall NOT apply."

(iii) Regulation l8: Section 34 (l) of the VAT Act, 2013 provides that a person shall

be liable to be registered for VAT when the person has made or expects to make

taxable supplies, the value of which is five million Kenyan Shillings or more in
revenue over a period of l2 months. VAT is imposed on B2C supplies made on a

digital marketplace (as stated in Regulation l7) by virtue of the supplies being
deemed to have been made in Kenya, as such Section 34(l) ofthe VAT Act should

apply. Separately, and in order to minimize any interpretational disputes, there is
a need to clarify and to align the Regulations to the primary VAT legislation.

Proposal: Amend Regulation 18 (l) as follows:

Insert (c) cRegistration under this Regulation is subject to value of taxable
supplies threshold set out in Section 34 (l) of the VAT Act, 2013."

(iv)Regulation 23: Whilst it is expected that invoices will be issued in foreign

currency, the Regulations have not indicated whether value of these invoices need

to be translated into the Kenyan Shillings equivalent on the face of the invoice
and, if so, the currency conversion rate to be applied on these invoices.

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tax (Digital Market Place
Supply) Regulations,2020 (Legal Notice No.l90 of2020)
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Proposal: Regulation 23 be amended to provide clarity on whether invoices

raised in foreign currencies need to be translated to the Kenyan Shillings
equivalent, the value of which is to be displayed on the face of the invoice.
And, if so, the appropriate currency conversion rates to be used such as

foreign exchange rates published by the Central Bank of Kenya.

(v) Regulation 24: The Regulations have restricted claiming of tax by B2C

suppliers for business-to-consumer transactions made on a digital marketplace.

Section l7 of the VAT Act provides that a registered person shall be entitled to

input tax deduction incurred on a taxable supply to the extent that the same was

used to make taxable supplies. This Regulation, therefore, contradicts the

primary VAT legislation on input tax deduction.

Proposal: Amend Regulation 24 as follows -
"A deduction of input tax by a supplier shall be allowed for business-to-

consumer transactions for a supply on a digital marketplace, but only to
the extent that the input tax was incurred to make taxable supplies in
Kenya.'

Treasury's Response: VAT on e-commerce was first introduced in September

2013 following the enactment of the current VAT Act, 2013. The Regulations

under the VAT Act exempted tax on some of the educational services and some

services relating to education account for VAT payment. Section 8 of the VAT
Act requires non-residential suppliers of electronic services to account for VAT
on their supplies to non-registered recipient in Kenya.

(vi) Regulation 25: Section 16 of the Tax Procedures Act, 2015 ('the TPA, 2015")
places an obligation to collect and account for tax on the person making the

supply notwithstanding the fact that that such a person has appointed a tax

representative. The Regulations seem to contradict the TPA by imposing an

obligation to collect and account for tax on the intermediary regardless of
whether or not the supplier of the services is registered for VAT. Further, this

requirement goes against the principles of basic contract law and

agency/principal relationships.

Proposal: Amend Regulation 25(2) as follows:

"Where an intermediary whose place of business is in Kenya makes a

digital marketplace supply on behalf of another person, the intermediary
shall be required to charge and account for the VAT on such supplies in
line with the VAT status of the principal."

(vii) Regulation 28: Section 67(2) of the VAT Act, 2013 provides that Regulations

made under section 67 section shall be tabled before the National Assembly for
approval before they take effect.

Proposal: Amend Regulation 28 to allow taxpayers sufficient time for
registration following the approval of the Regulations as follows -

Committee on Delegated Legislation: Reporl on the Consideration of the Value Added Tax (Digital Market Place
Supply) Regulations,2020 (Legal Notice No.l90 of2020)



"a supplier on a digital marketplace from an export country who is
required to register under these Regulations shall apply to the

Commissioner for registration within six months from the date these

Regulations are approved by the National Assembly as envisaged by section

67 of the VAT Act,20l3.u

National Treasury's response to PwC's concerns

The National Treasury responded as follows to PwC's concens -
(i) Regulation l6 relating to VAT on educational services: VAT on e-commerce was first

introduced in September2013 following the enactment of the current VAT Act, 2013.

The Regulations under the VAT Act exempts tax on some of the educational services

and some services relating to education account for VAT payment. Section 8 of the

VAT Act requires non-residential suppliers of electronic services to account for VAT
on their supplies to non-registered recipient in Kenya.

(ii) Regulation l7 relating to business-to-business transactions: Businesses are required

to pay for VAT and later claim for VAT refunds. The risk of double taxation does

therefore not arise.

(iii) Regulation 18 on currency conversion: the conversion of foreign currency is
undertaken administratively for non-residents who transact business in Kenya.

3.0 COMMITTEE OBSERVATIONS

25. Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020

against the Constitution, the Interpretations and General Provisions Act(Cap 2),the Value

Added Tax Act,20l3 and the Statutory Instruments Act (No. 23 of 201j), the Committee

observed THAT -
3.1 Statutory Timelines - Section ll of the SI Act

26. The Regulations were published in the gazette on lOth September, 2020 vide L.N. No. 190

of 2020, submitted to the Clerk of the National Assembly on 9th October, 2020 and laid

on the table of the House on l5th October, 2020 being within the requisite statutory

timelines under section I l(l) of the Statutory Instruments Act,20l3.

3.2 Consultations/Public Participation - Section 5 of the SI Act

2T.Articles l0 and ll8 of the Constitution and section 5 of the Statutory Instruments Act

require that the regulation-making authority conducts public participation and sufficient
consultation with the stakeholders and persons likely to be affected by the regulations.

28. The regulation making authority demonstrated that public participation was adequately

undertaken by submitting copies of evidence stakeholder forums held in the development

of the Value Added Tax (Digital Marketplace Supply) Regulations,2020 (Legal Notice

No.l90 of 2020). Various stakeholders and industry players including Netflix, Bolt,
KEPSA, Anjarwalla & Khanna Advocates and Africa Practice were consulted and their
input factored in the final draft. A Public Notice dated Friday,zgth May,2020 was also

submitted.

Committee on Delegated Legislation: Report on the Consideralion of the Value Added Tax (Digital Marl,et Place
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I
3.3 Regulatory Impact Statement- Sections 6,7 & 8 of the SI Act

29. The Regulations do not require a Regulatory Impact Statement within the meaning of
sections 6,7, and 8 of the Statutory Instruments Act, as they are not likely to impose

significant costs on the community and will only affect the non-resident digital market

suppliers who had for a long time enjoyed unfair 'exemption'.

4.0 COMMITTEE RECOMMENDATION

30. Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020

against the Constitution, the Interpretations and General Provisions Act (Cap 2), the Value

Added Tax, Act (No. 35 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the
Committee recommends that the House gppre the said statutory instrument in
accordance with section 67 of the Value Added Tax Act (No.35 of 2013).

*"\-\:*:{I Signed Date

a

THE HON. WILLIAM KASSAIT KAMKET, M.P.
(cHATRPERSON)

Committee on Delegated Legislation: Report on the Consideration of the Value Added Tu (Digital Market Place
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COMMITTEE ON DETEGATED IEGISIATION

ADOPTION IIST

Adoption of the Reporl on Considerofion of the Vqlue Added Tox (Digitol Mqrket Ploce Supply)
Regulotions, 2O2O (Legol Notice No. l9O of 2O2Ol

We, lhe undersigned, hereby qffix our signolures to this Report to offirm our opprovol:

DATE: Lozt

l3

14.

15.

HON.IVIEMBER SIGNATURE

a)
I Hon. Komkel Kossoil, MP (Choirperson)

2. Hon. Muriuki Nlogoguo, MP ( Vice Choirperson)
t

3. Hon. Cecily Mborire, MGH, MP (
Hon. lsoqc Woihenyo Ndirongu, MP r
Hon. Alice Wohome, MP

6. Hon. Doniel Moonzo, MP

7 Hon. Robed Mbui, MP

8 Hon. Mortho Wongori, MP

9 Hon. Ronold Kiprotich Tonui, MP

10. Hon. Timolhy Wonyonyi, MP

I t. Hon. Williom Komoti, MP

12. Hon. Gideon Mulyungi, MP
.-1

Hon. George Gitongo Murugoro, MP

Hon. Jennifer Shomollo, MP

Hon. Munene Wombugu, MP
<_

t6. Hon. Polrick Koriuki Moriru, MP
\

17. Hon. (Dr.) Wilberforce Oundo, MP
d filk

18. Hon. Abdi K. Tepo, MP -\ \.
t9. Hon. Williom Cheptumo, MP

20. Hon. Sommy Seroney, MP g*1
21. Hon. Roberl Gichimu, MP

22. Hon. Edith Nyenze, MP '^mO-/
23. Hon. Tindi Mwole, MP

1--
,l



MINUTES OF THE 7TH SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON THURSDAY,4TH FEBRUARY, 2O2O AT IO.OO A.M. IN BARAZA

2 CONFERENCE ROOM AT THE WHITESANDS RESORT, MOMBASA

PRESENT

l. The IIon. Kassait Kamket, M.P.

2. The IIon. Muriuki Njagagua' M.P.

3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. Alice Wahome, M.P.

5. The Hon. Cecily Mbarire, MGH, M.P.

6. The Hon. DanielMaanzo, M.P.

7. The Hon. Kamoti Mwamkale, M.P.

8. The Hon. Martha Wangari, M.P

9. The Hon. Robert Mbui, M.P.

10. The Hon. Ronald Tonui, M.P.

I l. The Hon. Timothy Wanyonyi, M.P.

12. The Hon. (Dr.) Wilberforce Oundo, M.P

13. The Hon. Abdi Tepo, MP

14. The Hon. Edith Nyenze, M.P

15. The Hon. George Murugara, M.P.

16. The Hon. Gideon Mulyungi, M.P.

17. The Hon. Jennifer Shamalla, M.P.

18. The Hon. Munene Wambugu, M.P

19. The Hon. Patrick Mariru, M.P.

20. The Hon. Robert Gichimu, M.P.

21. The Hon. Sammy Seroney, M.P.

22.The Hon. Tindi Mwale, M.P.

Chairperson
Vice Chairperson

(Virtual Attendance)

ABSENT WITH APOLOGY

The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

l. Mrs. Florence Abonyo-Atenyo - Director, Audit, Appropriations & Other Select Committees

2. Ms. Susan Maritim - Senior Clerk Assistant

3. Mr. Mohamed Jimale - Clerk Assistant II
4. Mr. Dima Dima - Principal Legal Counsel

5. Mr. Charles Ayari - Superintendent of Electronics (Audio)

6. Mr. Anthony Wamae - Serjeant-at-Arms

7. Ms. Beatrice Auma - Personal Secretary

8. Ms. Mary Otieno - Office Superintendent

9. Ms. Yvonne Kiprop - PuPil



MIN.NO.iNA/CDL/zO?IIO21 PRAYERANDPRELIMINARIES

The meeting commenced at 10.30 a.m. with the Prayers.

MIN.NO. /NA/CDL/2O2IIO26 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATTONS, 2020 (L.N. 188 OF
2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added
Tax (Amendment) Regulations,2020 (L.N. 188 of 2020) as proposed and seconded by Hon. Jennifer

Shamalla, M.P and Hon. Edith Nyenze, MP, respectively.

MIN.NO. /NA/CDL/2O2IIO27 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020

(L.N. 189 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added

Tax (Electronic Tax Invoice) Regulations,2020 (L.N. 189 of 2020) as proposed and seconded by
Hon. Timothy Wanyonyi, M.P and Hon. KamotiMwamkale, MP, respectively.

MIN.NO. /NA/CDL/2O2IIO28 ADOPTION OF THE REPORT ON THE
CONSIDERATION OF THE VALUE ADDED TAX
(DIGITAL MARKET PLACE SUPPLY)
REGULATIONS,2020 (L.N. 190 OF 2020)

The Committee Members unanimously adopted the Report on the Consideration of the Value Added

Tax (Digital Marketplace Supply) Regulations,2020 (L.N. 190 of 2020) as proposed and seconded

by Hon. Sammy Seroney, M.P and Hon. Waihenya Ndirangu, MP, respectively.

MIN.NO. /NA/CDL/2021/O2L ADJOURNMENT

The meeting was adjourned at 12.05 p.m. to be reconvened the same day at2.30 p.m. at the same

venue.

Signed.

r-)

HON. KASSAIT KAMKET, M.P

(cHATRPERSON)

lc
Date. . . \ .-{ 

=\ 
.= .*. : .*J
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MINUTES OF THE 3RD SITTING OF THE COMMITTEE ON DELEGATED LEGISLATION
HELD oN TUESDAY, 2ND FEBRUARY,2O2I AT 10.30 A.M. IN BARAZA 2 CONT'ERENCE

ROOM AT THE WHITESAI\DS RESORT, MOMBASA

PRESENT

13. The Hon.

14. The Hon.

15. The Hon.

16. The Hon.

17. The Hon.

18. The Hon.

19. The Hon.

20. The Hon.

21. The Hon.

22. The Hon.

Abdi Tepo, MP
Edith Nyenze, M.P
George Murugara, M.P.

Gideon Mulyungi, M.P.

Jennifer Shamalla, M.P.

Munene Wambugu, M.P

Patrick Mariru, M.P.

Robert Gichimu, M.P.

Sammy Seroney, M.P.

TindiMwale, M.P.

l. The Hon. Kassait Kamket, M.P.
2. The IIon. Muriuki Njagagua, M.P.
3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. Alice Wahome, M.P.

5. The Hon. Cecily Mbarire, MGH, M.P.

6. The Hon. Daniel Maanzo, M.P.

7. The Hon. Kamoti Mwamkale, M.P.

8. The Hon. Martha Wangari, M.P

9. The Hon. Robert Mbui, M.P.

10. The Hon. Ronald Tonui, M.P.

I l. The Hon. Timothy Wanyonyi, M.P.

12. The Hon. (Dr.) Wilberforce Oundo, M.P

Chairperson
Vice Chairperson

(Virtual Attendance)

Director, Audit, Appropriations & Other Select

Senior Clerk Assistant

Clerk Assistant II
Principal Legal Counsel

Superintendent of Electronics (Audio)

Serjeant-at-Arms

Personal Secretary

Office Superintendent

Pupil

ABSENT WITH APOLOGY

The Hon. Williarn Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

l. Mrs. Florence Abonyo-Atenyo

Cornmittees

2. Ms. Susan Maritim
3. Mr. Mohamed Jimale

4. Mr. Dima Dima

5. Mr. Charles Ayari
6. Mr. Anthony Wamae

7. Ms. Beatrice Auma

8. Ms. Mary Otieno

9. Ms. Yvonne Kiprop



)

The National Treasury and Planning

L Hon. (Amb) Ukur Yattani, EGH- Cabinet Secretary

2. Mr. Geoffrey Malombe - Senior Deputy Director Accountant General

3. Mr. Livingstone Bumbe - Deputy Director/Economist

4. Ms. CPA Isabella Kogei - Asst. Director, Budget/Parliamentary Liaison Officer
5. Mr. Chris Huka - Adviser to the Cabinet Secretary

6. Mr. Paul J. Oyire - Communication Advisor to the CS

Kenya Revenue Autho rity

l. Mr. Maurice Oray

2. Mr. Andrew Osiany

3. Mr. Ephraim Munene

4. Ms. Sheila Aduvagah

5. Mr. Lindstrom Kinoti

PriceWaterhouseCoopers

1. Mr. Job Kabochi
2. Ms. Edna Gitachu

- Deputy Commissioner, Corporate Tax Unit
- Chief Manager, Stakeholder engagements

- Manager, Policy and Tax Advisory
- Assistant Manager/Parliamentary Liaison Officer
- Supervisor, Policy and Tax Advisory

- Director, PwC
- Senior Manager, PwC

MIN.NO. IN N CDLIZO2I I OO9 PRAYER AND PRELIMINARIES

The meeting commenced at 10.00 a.m. with the Prayers.

MIN.NO. /NA/CDL/2021/O1O CONSIDERATION OF THE VALUE ADDED TAX
(DIGITAL MARKETPLACE SUPPLY) REGULATIONS,
2020 (L.N. 190 OF 2020)

The Regulations seek to facilitate the implementation of VAT on supplies of services made in Kenya
through a digital marketplace by non-resident suppliers who have no physical presence in the country.
This will create a create a level playing field for all players by providing a mechanism for collection of
consumption tax in the digital space and counter the unfair advantage previously enjoyed by non-resident

suppliers over local suppliers.

The Regulations also seek to address the scope of taxable supplies in the digital marketplace.

The Regulations further provide a simplified framework for VAT registration of non-residents supplying
taxable services in Kenya through a digital marketplace.

Submissions by PriceWaterhouseCoopers Ltd

PriceWaterhouseCoopers Ltd. led by Mr. Job Kabochi, a Director at the firm and accompanied by Ms.

Edna Gitachu, Senior Manager made the following submissions -
(i) Regulation 16: Paragraph 3 of Part II of the First Schedule to the VAT Act, 2013 has exempted

from VAT the supply of education services. It goes further to define education services to mean

education provided by a pre-primary, primary, or secondary school, a technical college or
university and an institution established for the promotion of adult education, vocational training
or, technical education. There is need for clarity that these supplies shall preclude the supply of
education services as laid out above whether or nol they are provided through electronic means.
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Proposal: Amend Regulation 16(i) as follows:

',distance teaching through pre-recorded medium or e-learning including supply of online

courses and training excluding education services which are exempted from VAT under

paragraph 3 of Part II of the First Schedule to the VAT Act, 2013 regardless of whether

such education services are provided through electronic means."

(ii) Regulation 17: The Regulations have not provided for application of tax on B2B supplies by a

supplier who is already registered for VAT in Kenya by virtue of providingBZC supplies. Further,

to minimize the risk of double taxation on B2C supplies, the Regulations should also provide

clarity thatB2C transactions taxed under the Regulations will not be subject to VAT on imported

services.

Proposal: Amend Regulation 17 as follows:

a. *17 Q;Where the supply under regulation 3 (read as 16 in the published regulations)

is made in a business-to-business transaction, the provisions of section 10 shall apply

regardless of whether the non-resident supplier is registered for VAT or not."

b. Insert -
"17 (6) Where the supply under regulation 3 (read as 16 in the published regulations)

is made in a business to consumer transaction, the provisions of section 10 shall NOT

apply."

(iii) Regulation l8: Section 34 (1) of the VAT Act,2013 provides that a person shall be liable to be

registered for VAT when the person has made or expects to make taxable supplies, the value of
which is five million Kenyan Shillings or more in revenue over a period of l2 months. VAT is

imposed on B2C supplies made on a digital marketplace (as stated in Regulation l7) by virtue of
the supplies being deemed to have been made in Kenya, as such Section 3a(l) of the VAT Act

should apply. Separately, and in order to minimize any interpretational disputes, there is a need to

clarify and to align the Regulations to the primary VAT legislation'

Proposal: Amend Regulation l8 (l) as follows:

Insert (c) "Registration under this Regulation is subject to value of taxable supplies

threshold set out in Section 34 (1) of the VAT Act,2013."

(iv)Regulation 23: Whilst it is expected that invoices will be issued in foreign currency, the

Regulations have not indicated whether value of these invoices need to be translated into the

Kenyan Shillings equivalent on the face of the invoice and, if so, the currency conversion rate to

be applied on these invoices.

Proposal: Regulation 23 be amended to provide clarity on whether invoices raised in foreign

currencies need to be translated to the Kenyan Shillings equivalent, the value of which is to

be displayed on the face of the invoice. And, if so, the appropriate currency conversion rates

to be used such as foreign exchange rates published by the Central Bank of Kenya.

(v) Regulation24: The Regulations have restricted claiming of tax byB2C suppliers for business-to-

consumer transactions made on a digital marketplace. Section l7 of the VAT Act provides that a

registered person shall be entitled to input tax deduction incurred on a taxable supply to the extent

that the same was used to make taxable supplies. This Regulation, therefore, contradicts the

primary VAT legislation on input tax deduction.
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Proposal: Amend Regulation 24 as follows: "A deduction of input tax by a supplier shall be

allowed for business-to-consumer transactions for a supply on a digital marketplace, but
only to the extent that the input tax was incurred to make taxable supplies in Kenya."

(vi)Regulation 25: Section 16 of the Tax Procedures Act,2015 ("the TPA, 2015") places an

obligation to collect and account for tax on the person making the supply notwithstanding the fact

that that such a person has appointed a tax representative. The Regulations seem to contradict the

TPA by imposing an obligation to collect and account for tax on the intermediary regardless of
whether or not the supplier of the services is registered for VAT. Further, this requirement goes

against the principles of basic contract law and agency/principal relationships.

Proposal: Amendment of Regulation 25(2) as follows:

"Where an intermediary whose place of business is in Kenya makes a digital marketplace

supply on behalf of another person, the intermediary shall be required to charge and

account for the VAT on such supplies in line with the VAT status of the principal."

(vii) Regulation 28: Section 67(2) of the VAT Act, 2013 provides that Regulations made under

section 67 section shall be tabled before the National Assembly for approval before they take

effect.

Proposal: Amend Regulation 28 to allow taxpayers sufficient time for registration following
the approval of the Regulations as follows -

"a supplier on a digital marketplace from an export country who is required to register
under these Regulations shall apply to the Commissioner for registration within six
months from the date these Regulations are approved by the National Assembly as

envisaged by section 67 of the VAT Act, 2013.u

National Treasury's response to PwC's concerns

The National Treasury responded as follows to PwC's concerns -
(i) Regulation 16 relating to VAT on educational services: VAT on e-commerce was first

introduced in September 2013 following the enactment of the current VAT Act,20l3. The

Regulations under the VAT Act exempts tax on some of the educational services and some 
,,

services relating to education account for VAT payment. Section 8 of the VAT Act requires

non-residential suppliers of electronic services to account for VAT on their supplies to non-

registered recipient in Kenya.

(ii) Regulation 17 relating to business-to-business transactions: Businesses are required to pay for
VAT and later claim for VAT refunds. The risk of double taxation does therefore not arise.

(iii) Regulation l8 on currency conversion: the conversion of foreign currency is undertaken

administratively for non-residents who transact business in Kenya.

Com mittee Observations

Having examined the Regulations, the Committee observed THAT -
l. Statutory Timelines - Section l1 of the SI Act

The Regulations were published in the gazette on lOth September, 2020 vide as L.N. No. 190 of 2020,
submitted to the Clerk of the National Assembly on 9th October,2020 and laid on the table of the House
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on 15thOctober,2020 being within the requisite statutorytirnelines under section l1(l) of the Statutory

Instruments Act,2013.

2. Consultations/Public Participation - Section 5 of the SI Act

Articles 10 and ll8 of the Constitution and section 5 of the Statutory Instruments Act require that the

regulation-making authority conducts public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken by

submitting copies of evidence stakeholder forums held in the development of the Value Added Tax
(Digital Marketplace Supply) Regulations,2020 (Legal Notice No.190 of 2020). Various stakeholders

and industry players including Netflix, Bolt, KEPSA, Anjarwalla & Khanna Advocates and Africa

Practice were consulted and their input factored in the final draft. A Public Notice dated Friday,29'h
May,2020 was also submitted.

3. Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6,7, and 8

of the Statutory Instruments Act, as they are not likely to impose significant costs on the community and

will only affect the non-resident digital market suppliers who had for a long time enjoyed unfair

'exemption'.

Committee Resolution

Having examined the Value Added Tax (Digital Market Place Supply) Regulations, 2020 against the

Constitution, the Interpretations and General Provisions Act (Cap 2), the Value Added Tax, Act (No. 35

of 2013) and the Statutory Instruments Act (No. 23 of 2013), the Committee resolved to approve the said

statutory instrument in accordance with section 67 of the Value Added Tax Act (No. 35 of 2013).

The decision to approve was proposed by Hon. Robert Mbui, M.P and seconded by Hon. Tindi Mwale,

M.P.

MIN.NO. IN N CDLILO2 1/OI 1 ADJOURNMENT

The meeting was adjourned at 1.45 p.m. to be reconvened the same day at 3.00 pm at the same venue.

Signed D,t"...\.{*?-H......
HON. KASSAIT KAMKET, M.P

(cHATRPERSON)
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MINUTES OF THE 2ND SITTING OF THE COMMITTEE ON DELEGATED

LEGISLATION HELD ON MONDAY, lST FEBRURY,2O2I AT 2.30 P.M. IN BARAZA 2

CONFERENCE ROOM AT THE WHITESANDS RESORT, MOMBASA

PRESENT

13. The Hon.
14. The Hon.
15. The Hon.

/6. The Hon.
17. The Hon.

18. The Hon.
19. The Hon.
20. The Hon.
21. The Hon.
22. The Hon.

Abdi Tepo, MP

Edith Nyenze, M.P

George Murugara, M.P.

Gideon Mulyungi, M.P.

Jennifer Shamalla, M.P.

Munene Wambugu, M.P

Patrick Mariru, M.P.

Robert Gichimu, M.P.

Sammy Seroney, M.P.

Tindi Mwale, M.P.

l. The IIon. Kassait Kamket, M.P.

2. The IIon. Muriuki Njagagua, M.P.

3. The Hon. Waihenya Ndirangu, M.P.

4. The Hon. Alice Wahome, M.P.

5. The Hon. Cecily Mbarire, MGH, M.P.

6. The Hon. Daniel Maanzo, M.P.

7. The Hon. Kamoti Mwamkale, M.P.

8. The Hon. Martha Wangari, M.P

9. The Hon. Robert Mbui, M.P.

10. The Hon. Ronald Tonui, M.P.

I l. The Hon. Timothy Wanyonyi, M.P.

12. The Hon. (Dr.) Wilberforce Oundo, M.P.

Chairperson
Vice Chairperson

(Virtual Attendance)

Director, Audit, Appropriations EL Other Select

Senior Clerk Assistant

Clerk Assistant II
Principal Legal Counsel

Superintendent of Electronics (Audio)

Serjeant-at-Arms

Personal Secretary

Office Superintendent

Pupil

ABSENT WITH APOLOGY

The Hon. William Cheptumo, M.P

IN-ATTENDANCE

National Assembly Secretariat

l. Mrs. Florence Abonyo-AtenYo

Committees

2. Ms. Susan Maritim
3. Mr. Mohamed Jimale

4. Mr. Dima Dima

5. Mr. Charles Ayari

6. Mr. Anthony Wamae

7. Ms. Beatrice Auma

8. Ms. Mary Otieno

9. Ms. Yvonne Kiprop



The National Treasury and Planning

1. Hon. (Amb) Ukur Yattani, EGH

2. Mr. Geoffrey Malombe

3. Mr. Ronald Inyangala

4. Mr. Livingstone Bumbe

5. Ms. CPA Isabella Kogei

6. Mr. Chris Huka

7. Mr. Paul J. Oyire

Kenya Revenue Authority

l. Mr. Maurice Oray

2. Mr. Andrew Osiany

3. Mr. Ephraim Munene

4. Ms. Sheila Aduvagah

5. Mr. Lindstrom Kinoti

Capital Markets Authority
l. Mr. Jairus Muaka

2. Ms. Josephine Kang'ong'a

PricewaterHo useCoopers

l. Mr. Job Kabochi
2. Ms. Edna Gitachu

- Cabinet Secretary

- Senior Deputy Director Accountant General

- D/Director, Financial Sectoral Affairs Department

- Deputy Director/Economist

- Asst. Director, Budget/Parliamentary Liaison Officer
- Adviser to the Cabinet Secretary

- Communication Advisor to the CS

Deputy Commissioner, Corporate Tax Unit
Chief Manager, Stakeholder engagements

Manager, Policy and Tax Advisory
Assistant Manager/Parliamentary Liaison Officer
Supervisor, Policy and Tax Advisory

Snr. Manager, Legal Framework

Manager, Regulatory Framework

Director, PwC

Senior Manager, PwC

Kenya Depositors Insurance Corporation

l. Mohamud A.Mohamud - Chief Executive Officer
2. Ms. Eunice Kitche-Oduor - Head of Legal

MIN.NO./NA/CDL/2O2IIOO5 PRAYERANDPRELIMINARIES

The meeting commenced at2.35 p.m. with Prayers.

MIN.NO. /NA/CDL/2O2IIOO6 CONSIDERATION OF THE VALUE ADDED TAX
(AMENDMENT) REGULATIONS, 2020 (L.N. 188 OF
2020)

The Committee was informed that the Regulations seek to amend the Value Added Tax
Regulations,20l7 by deleting Regulation 9, which required that a registered person who

makes a taxable supply shall, at tax invoice at the time of supply, furnish the purchaser with a
tax invoice.

Com mittee Observations

The Committee observed THAT -

2



1. Statutory Timelines - Section ll of the SI Act

The Regulations were published in the gazette on 25th September,2020 vide as L.N. No. 188 of
2020, submitted to the Clerk of the National Assembly on 9n October, 2020 and laid on the table

of the House on 15ft October, 2020 being within the requisite statutory timelines under section

I l(l) of the Statutory Instruments Act,2013.

2. Consultations/Public Participation - Section 5 of the SI Act

Articles l0 and I l8 of the Constitution and section 5 of the Statutory Instruments Act require that

the regulation-making authority conducts public participation and sufficient consultation with the

stakeholders and persons likely to be affected by the regulations.

The regulation making authority demonstrated that public participation was adequately undertaken

by submitting evidence of stakeholder forums held in the development of the Regulations.

3. Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6,7 ,

and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the

community and will only affect persons registered under Section 34 of the Value Added Tax, Act

(No.35 of 2013).

Committee Resolution

Having examined the Value Added Tax (Amendment) Regulations,2020 against the Constitution,

the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value Added Tax Act

(No.23 of 2013) and the Statutory Instruments Act (No.23 of 2013), the Committee resolved to

approve the said statutory instrument in accordance with section 67 of the Value Added Tax Act,

(No 35 of 2013).

The decision to approve was proposed by Hon. George Murugara, M.P and seconded by Hon.

Edith Nyenze, M.P.

MIN.NO. AIA/CDL/202I/OO7 CONSIDERATION OF THE VALUE ADDED TAX
(ELECTRONIC TAX INVOICE) REGULATIONS, 2020

(L.N. 189 OF 2020)

The Regulations provide a legal framework to govern the use of Electronic Tax Registers in

accordance with Section 43(4) of the Value Added Tax Act (I.io. 23 of 2013) in order to provide

for the interpretation, scope of application, use of the register, tax invoices and transmissions

thereof, obligations of the user and creates offences for non-compliance and contravention.

The Regulations also seek to enforce the VAT compliance and minimize fraud and tax evasion by

obligating a registered business to generate a tax invoice.

The use of electronic tax register by registered persons will provide for standardization and

uniformity of tax invoices generated and enhance effective compliance and enforcement measures

by minimizing VAT fraud. The use of electronic tax registers will also ensure enhanced

administration of VAT.
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Committee Observations

The Committee observed THAT -
l. Statutory Timelines - Section 11 of the SI Act

The Value Added Tax (Electronic Tax Invoice) Regulations,2020 were published in the gazette on

10th September, 2020 vide as L.N. No. 189 of 2020, submitted to the Clerk of the National

Assembly on 9th October, 2020 and laid on the table of the House on l5tr' October, 2020 being
within the requisite statutory timelines under section I l(l) of the Statutory Instruments Act,20l3.

2. Consultations/Public Participation - Section 5 of the SI Act

The regulation making authority demonstrated that public participation was adequately undertaken

by submitting copies of evidence stakeholder forums held in the development of the Value Added

(Electronic Tax Invoice) Regulations, 2020 (Legal Notice No.189 of 2020) in compliance with the

Iaw.

The Kenya Revenue Authority sought views from the public and stakeholders through a Public

Notice dated Friday,zgth May,2020. The Authority received feedback from the stakeholders who

were in support of the proposed Regulations with few amendments. Taking into consideration the

advances in technology, the stakeholders recommended review of some aspects of the Regulations

which were incorporated in the final draft.

3. Regulatory Impact Statement - Sections 6,7 & 8 of the SI Act

The Regulations do not require a Regulatory Impact Statement within the meaning of sections 6, 7

and 8 of the Statutory Instruments Act, as they are not likely to impose significant costs on the

community and will only affect persons registered under Section 34 of the Value Added Tax Act
(No. 3 5 of 201 3).

Committee Resolution

Having examined the Value Added Tax (Electronic Tax Invoice) Regulations,2020 against the

Constitution, the Interpretations and General Provisions Act (Cap 2), Laws of Kenya, the Value

Added Tax Act (I.Jo. 23 of 2013) and the Statutory Instruments Act (No. 23 of 2013), the

Committee resolved to approve the said statutory instrument in accordance with section 67 of the

Value Added Tax Act, (No 35 of 2013).

The decision to approve was proposed by Hon. Alice Wahome, M.P and seconded by Hon. Martha

Wangari, M.P.

MIN.NO. /NA/CDL/2O2IIOO8 ADJOURNMENT

The meeting was adjourned at 5.15 p.m. to be reconvened the following day at 10.00 a.m. at the

same venue.

HON. KASSAIT KAMKET, M.P.
(CHATRPERSON)

4ljt'Er:e
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LEGALNoTIcE No. 190

THE VALUE ADDED TAX ACT

(No.35 of2OL3)

THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)
REGULATIONS,2O2O

ARRANGEMENT OF REGI,'LATIONS

Regulatton

I -Citation
2 - Interpretation

3-Scope of tpxable supply through digital marketplace

4-Application of tax

5-Registration

6-Appointment of tax representatives

7-Simplified tax registration framework

8-Place of supply

9-Time of supply

l0-Exemption from issuing electronic tax invoice

I I -Claim for input tax

l2-Accounting for and payment of tsx

l3-Amendment of returns

l4-Offences and penalties

I 5 -Transitional provisions

t;

I

t'

I
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THE VALUE ADDED TAX ACT

(No.35 of2013)

IN EXERCISE of the porvers conferred by section 5 (8) as read
with section 67 of the Value Added Tax Act,2013, the Cabinet
Secretary for the National Treasury and Planning makes the following
Regulations -
THE VALUE ADDED TAX (DIGITAL MARKETPLACE SUPPLY)

REGULATIONS, 2O2O

"business-to-business transaction" means a transaction between a
supplier from an export country to a tax registered or non-registered
business entity in Kenya that is required to account for tax on imported
services under section l0;

"business-to-consumer transaction" means a transaction between
a supplier from an export country and a consumer in Kenya:

"digital marketplace supply" means the supply of a service made
on a digital marketplace:

"digital marketplace" has the meaning assigned to it in section 5
(e);

"export countrry" means any country other than Kenya and
includes any place rvhich is not situated in Kenya;

"intermediary" means any person lvho facilitates the supply of
services through the digital marketplace and is responsible lbr issuing
invoices or collecting payments tbr the supply;

"Personal Identification Number" or "PIN" has the meaning
assigned to it in section 2 ofthe Tax Procedures Act,20l5;

"recipient", in relation to any supply of services, means the
person to whom the supply is made:

"tax" has the meaning assigned to it under section 2 (l); and

Regulations may be cited as the Value Added Tax citation

Supply) Regulations, 2020

these Regulations, unless the context otherwise requires- Interpretation.

"tax period" means a calendar month.

('16. Taxable supplies made through a digital marketplace
inch\dq--

Scope of taxable
supply through a

digital
markerplace.

(a) downloadable digital content including downloadable mobile
applications, e-books and films;
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(b) subscription-based media including news. magazines and
journals;

(c) over-the-top services including streaming television shorvs,
films, music, podcasts and any form of digital content;

(d) software programmes including software, drivers, website
filters and firervalls;

(e) electronic data management including website hosting,
online data warehousing, file-sharing and cloud storage
services;

(f) music, and games;

(g) search engine and automated helpdesk services including
customisable search engine services:

(h) tickets for live events, theatres or restaurants;

(i) distance teaching through pre-recorded media or e-learning
including online courses and training;

() digital content for listening, vierving or playing on any audio,
visual or digital media;

(k) services that links the supplier to the recipient including
transport hailing services or platforms;

(l) services under section 8 (3)l and

17. (l) Tax shall apply to taxable supplies specified under Applicationof

regulation 3 rvhen supplied in Kenya. tiu'

(2) Where the supply under regulation 3 is made in a business-to-
business transaction, the provisions ofsection l0 shall apply.

(3) A business entity that is required to account for the value
added tax on taxable supplies made on a digital marketplace under
section [0 shall notify the supplier from the export country that the
supplier is not required to account for the tax in Kenya for the supply.

(4) Where the supplier from an export country is notified as
provided under paragraph (3), the supplier shall not be required to
charge the tax on the supply to the business entity.

(5) Where a business entity t'ails to notify the supplier under
paragraph (3) and the supplier charges tax, the business entity shall not
be allowed to deduct the tax charged.

any other service provided through a digital that
not exempt under the Act.
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18. (l) A person supplying the taxable services specified in Registration

regulation 3 shall register for tax in Kenya if-

(a) the supplies are made by a person from an export country to
a recipient in Kenya in a business-to-consumer transactioni
and

(b) the person is conducting business in Kenya in accordance
with section 8 (2) and any of the follorving circumstances
apply-

(i) the recipient of the supply is in Kenya;

(ii) the payment for the services is made to the supplier in
the export country from a bank registered under the
Banking Act; or

(iii) the payment for the services that is made to the supplier
in the export country is authorised in Kenya

(2) A person fiom an export country rvho makes a business-to-
consumer supply of services to a recipient rvho is in Kenya shall
register for tax through a simplified tax registration framervork in
accordance with regulation 7.

(3) A person registered under paragraph (2) shall declare and pay
tax on the supplies made on the digital marketplace at the rate specified
in section 5 (2) (b).

2055

19. Despite regulation 5 (2), a person from an export country
making a business-to-consumer supply to a recipient in Kenya who
elects not to register in accordance with regulation 7 shall appoint a tax
representative in accordance with section l5A of the Tax Procedures
Act,2015.

20. (l) A supplier from an export country who makes supplies
on a digital marketplace shall register under the simplified tax
registralion framework specified under this regulation.

(2) An application for registration under the simplified tax
registration tiamework shall be done through an online registration
form prescribed by the Commissioner.

(3) The information required for registration under paragraph (2)
shall include-

(a) the name of the business including the business's trading
name;

(b) the name of the contact person responsible for tax matters;

(c) the postal address or registered address of the business and
its contact person;

Appointment of
tax
representatives.

Simplitied trx
registration
framervork.
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(d) the telephone number ofthe contacr person;

(e) the email address of the contact person:

(fl) the websites or uniform resource locators (URLs) of the
supplier through which business is conducted;

(g) the national tax identification number issued to the supplier
in the supplier's jurisdiction;

(h) the certificate of incorporation or registration issued to the
business in the country where the business is incorporated;
and

(i) any other information that the Commissioner may require

(4) An applicant under paragraph (2) may be required to submir
to the Commissioner additional documents that may be necessary to
substantiate the information provided in the application.

(5) Upon registration under this regulation, the Commissioner
shall issue the applicant with a PIN for the purpose offiling returns and
the payment of tax.

(6) A person registered under this regulation who ceases to make
taxable supplies on a digital marketplace shall apply to the
Commissioner for deregistration in accordance with section 36.

21. (l) A supply on a digital marketplace shall be deemed to Placeofsupply
have been made in Kenya where the recipient of the supply is in
Kenya.

(2) In determining whether the recipient of a supply is in Kenya,
the Commissioner shall consider-

(a) whether the payment proxy including credit card or debit
card information and bank account details of the recipient of
the digital supplies is in Kenya; or

(b) rvhether the residence proxy including the billing or home
address or access proxy including internet address, mobile
country code of the SIM card of the recipient is in Kenya.

22.The time of supply on a digital marketplace shall be the Timeofsupply

earlier of-

(a) the date on rvhich the payment tbr the supply is received in
whole or in part: or

(b) the date on rvhich the invoice or receipt for the supply is
issued.
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Provided that the supplier shall issue an invoice or receipt
showing the value of the supply and the tax deducted thereon.

24. A deduction of input tax by a supplier shall not be allowed Claim for input

for business-to-consumer transactions for a supply on a digital tax'

marketplace.

23. A business-to-consumer supplier on a digital marketplace
from an export country rvho is registered under these Regulations shall
not be required to issue an electronic tax invoice:

25. (l) The tax for a supply made on a digital marketplace from
an export country to a recipient in Kenya in a business-to-consumet
transaction shall be paid by the supplier or the tax representative of the
supplier.

(2) A registered person shall submit a retum in the prescribed
form and remit the tax due in each tax period to the Commissioner on
or before the trventieth day of the month following the end of the tax
period.

(3) Where an intermediary makes a supply on a digital
marketplace on behalf of another person, the intermediary shall be
required to charge and account for the tax on the supply whether such
other person is registered for tax or not.

26. (l) Any amendmeuts to a return submitted in accordance
lvith these Regulations shall be made in accordance with section 3 [ of
the Tax Procedures Act,2015.

28. A supplier on a digital marketplace from an export country
who is required to register under these Regulations shall apply to the
Commissioner for registration months from the date of

of these Regulations

Dated the lOth September,2O2O.

UKUR YATANI,
Cabinet Secretary for National Treasury and Planning

Excmption from
issuing an
electronic tax
invoice.

Accounting for
and paymcnt of
tax.

Amendment of
returns.

(2) Where an amendment under paragraph (l) results in the
overpayment of tax, the amount overpaid shall be retained as a credit in
favour of the person who overpaid and oft'set against the tax payable in
the subsequent tax period.

27. A person who fails to comply with the provisions of these Penalties'

Regulations shall be liable to the penalties prescribed under the Act or
the Tax Procedures Act,2015.

Trunsitionul
provisions.



EXPLANATORY MEMORANDUM TO THE VALUE ADDED TAX ACT:
DIGITAL MARKETPLACE SUPPLY REGULATIONS, 2O2O

LEGAL NOTICB NO. r9o of zozo

PART I
Name of Statutory Instrument : Value Added Tax (Digital Marketplace

Supply) Regulations, 2o2o

Name of ParentAct

Enacted Pursuant to

Name of the
Ministry/Departrnent

Gazetted on

: Value Added Tax Act, No. 35 of zor3

: Section S(8) read together with
section 67 of the Value Added Tax Act,
No. 3s of zor3

: The National Treasury and Planning

: z5th September zozo

PART II

r. Purpose of the Statutory Instrument

1.1. The objective of this Memorandum is to submit the Legal Notice No.

t9o of zozo for tabling in the National Assembly in accordance with
the provisions of Section rt of the Statutory Instruments Act.

r.2. The Legal Notice establishes the Value added Tax (Digital Marketplace
Supply) Regulations, 2o2o to provide a rnechanism for collection of
VAT on supplies made through a digital marketplace.

1.3. Provide a simplified framework for VAT registration of non-residents
supplying taxable services in Kenya through a digital marketplace.

z. Legislative Context
'I'he Legal Notice on Digital Marketplace Supply Regulations is made
pursuant to Section S(8) as read together with section 67 of the Value
Added Tax Act, zor3 which empowers the Cabinet Secretary to make

regulations to provide mechanism for collection of Value added Tax on

supplies made through a digital marketplace.

3. Policy Background

3.1. The primary objective of the Legal Notice is to provide the legal

instrument to enable the government implement the tax measures

necessary for funding its economic development and growth agenda.



S.z. Worldwide, digital technologies are quickly changing the way rve
conduct business, a situation rve could not foresee a generation ago.

3.9. This increase in the digital space has opencd the Kenyan market to the
outside world allowing non-residents to supply digital scrvices to
Kenyan eonsumers without having a physical prescnce in Kenya.

5.4. Value added Tax is a consumption tax and is accounted for by the
supplier.

3.5. The Iocal suppliers have been accounting f<rr Value added Tax on their
supplies, while non-resident suppliers offering the same services having
not been accounting for Value addcd Tax leading to unfair advantage to
the local suppliers.

3.6. To all<lw equity and fairness, there is need to provide a mechanism to
allow the non-residcnt suppliers who account for a large percentage of
the digital marketplace in Kenya, to register and account for VAT on
supplies made in Kenya.

j.7. In response to this, 'Ihe National Assembly enacted sections S(Z), S(8),
S(g) and 8(e) of the Value added Tax through the Finance Act 2019.
These provisions clarify that, the supplies made through a digital
marketplace are subject to VAT.

4. Consultation Outcome

4.L The I(enya Revenue Authority informed the public and relevant
stakeholders of the development of the Value added 'I'ax (Digital
Marketplace Supply) Regulations,2ozo in compliance with the law and
sought their comments on the same in a Public Notice published on
F'riday, the z9m M.y, 2oz.o (CopV attached). The Kenya Revenue
Authority received feedback from various stakehoiders and industry
players including: Netflix, Bolt, KEPSA, Anjarwalla & I(hanna, Africa
Practice among others.

5. Impact

The Legal Notice provides for provides a mechanism for collection of
VAT on supplies made through a digital marketplace. It is expected that
this regulation will lead to an ensure compliance for suppliers in the
digital marketplace and thus equrty in administration of taxes.

6. Monitoring and review

The Legal Notice will be implemented by the Kenya Revenue Authority
and will be operational from the date of publication.

7. Request to the National Assembly

1



The National Assembly is requested to:

a) Note the contents of this memorandum.

b) Approve Legal Notice No. r9o of zozo

8. Contact

Cabinet Secretary,

The National Treasury & Planning,

NAIROBI

a
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RURAL ETECTRIFICATION & RENEWABTE

ENERGY CORPORATION
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EXPRESSION OF INTERESf: nFX IO000oo442

TENDER CtOSING2 te / 06 lroro

The Rur.l Eled.ifiotion and Renewablc EnerSy Autho.ity (RERE9, lomedy Rural Aedrifidion Autho.ity (REA),

is a st.tc (orpor.tlon e5tablishad undar Section 43 o, the Enargy Ac! 20l9. lhe Adhodvi mdn mandate is lo
promot. rrn.wable rnergy and a((.lar.t. rur.l cladrific.lion throuShout thc (ouatry in dder to Provide al.c-
tricity to all Kenyanr ar well ai (onkibute towardt rudainable to<io-economi( d@loPmst of lhe counlty in the
.nainmcnt ol Vition 2of,o.nd 8it 4 .t.nda.
Main obiedive

Th. obicdivc o, tha rontrad is to prdid. p.ofraiionsl .nd hith qu.lity p.n.l d..nin8 lnd vaS.t.tron m.natc'
ment lor lhe Caris* 54.6Mw tolar power pl.nt to anlure the Planl oP.r.tci al lhe molt oPlimal (onditiont-

SCOPE

Ii. Conu.dor will b. requir.d to c6.ry oul the follffiin8 bsk/.divitilt:

About th. rtudy

The Corpordion has deelop.d a y.5MW Srid (onneded sl.r pile( plant l@t.d in Gariss County, .PPIor-
imatety lSXm Noah of Garirs Town. REREC is therefore sekiht b re@it a (ontr.dor ltr routinc (leanin8 of
rolar Pv panelr and vegehtioo mlnltement. The conhactor 3h.ll be erPeded to cl..n the panelg usint the
lalett .vnilabl. technoloty in thc m.rk.t .nd in <onfomity with thc r.ldanl trchnic.l stand.rdt, gPccific.tions,

proleola and re8ul.tions .nd rh.ll b€ required to demoffi.le prolesronal, tedrni@l .nd fin.ncol compatscy
to undeiake the works under lhe terms and conditions ai shall be tet todh helein .nd in the aontad.

Abort IEItC

Carry od routine insp.dion and id.ntify panels/stints requilinS pdorily in cleanin8 of the natur. contemPl.ted
in the S(ope o, Works, Clrry od routine inspedion and identity.reas withtn the Phnl requilinS clearing lnd
veget.tion m.n.tement of the nrture @ntemplatcd in lha Saopa of wotk. Carry @t sht w panel daanint
rn th. timc .nd m.nn.r spccilied and pr.p.rc ncc6$ry r.poro on lhc mrlc dom lot onw.rd uansmi,tion rc
the plant man.gar and carry oul veSct.tion manaSahanl withln the plant in the time and mannar lPe.iried and
prepara necdory repoG on lhe work done loa onwaad transmi5sion to thr plant manatea

For morc infomrtion kindly rhecl our wrbg(a ar lrom Jdlu.2020

PANEL CIEANING & VEGETATION MANAGEMENT AT THE
GARISSA 54.6MW SOLAR POWER PLANT

,,,)
KENYA REVENUE
AUTHORITY

Public Notice

Draft Value AddedTax (Dlgltal Marketplace Supply)
Regulations, 2020

Following lhe am€ndmonts to tho VAT Act, 2o13 by tho Finance Act, 201 9, clarilying
that VAT ls applicabls to supplles made through a digilal milketplacg, tho Kenya
Bsvonuo Aulhority would liko to Inform membels ol th€ puulc lhal ihe dratt VALUE
AODED IAX (OIGITAL MAAKETPLACE SUPPLY) BEGULAnONS, 2020 have b€sn
develop€d and are currenlly hosted on the Konya Revenue Authority webslte (www.

kra.9o.ko).

To ensura wide consultation and public parliclpation as stipulated in the Constitution ol
Kanya and the Statutory lnstrum€nts Act, 2013, the Kenya Revenus Authority invit€s
soctoi playors, tax proressionab and momb€rs ol the public to submil thsit commenls
on lhe drall reguladons.

Tha comm€nb should be addressed in writing to the Commissioner General, Kenya
Rovenue Aulhorlty, P.O 8ox 48240-00100, Nalrobi or emallod to;
stakoholdor.engagemont@kra.go.ko to be recelved on or beforo Monday' 15h June
20m lo laclfrate ths roview and finalisalion ol the Regulations.

For lurthor darilicalion and lacilltation, pleaso contact the
Contact C€nUe on Tel: 020 4 999 999. 0711 099 999 ot

Email callcentr€@kra-go.ko

Commlssloner General

:#,*T"Y5,r;.iffi',#["".i'J?..# Hi'"?if "x:;*.' ]lt;:'# ;iii3irx5x.! il::3l;'i:
Hd.rdc*dd lxr{ ril...n.Feo.* o---rF-+

d.,
ffiE ruilpe.lshutu,rulttesemeet v:'iffio

INVITATION TO TENDER

MWEA
RICE MILLS
TIMITED

Further to our publi@tion on My Gov published in tfie local d.ilies on t9th M.y 2020 lhe Mwe. Ri(e Mills
(MRM) ttd would like to make the followinS amendmen8:

MRM muld like to amend the advert to indude

i) Dur.tlon of t.l.t ent.gmGnt" th! t!1. ol hutk wlll b. ott rcd lor r pcdod ot tou, (a) y..i
How.y.r, rollovGr r.om onr y.!. to thc ncxt wlll bc rubjcct to roilrdory p.tfo,m!n<c by tfic
buycr.

ll) Proyirlor lor percent!8c Pd.e lnq.!t. ovei lfic trln5.ctlon pltlod. flt! blddett wll b!
r.quir.d to propos.. p.rtcntrt. Pil.. ln(EmGnl p.rya.r to br lppllcd wh.r ,ollln8from on.
y.rr to th. ncrt

Arising lrom thi5.mendment the date of rubmission of ofle. h.5 been extended from 2d June 2020 to
9t tuna 2O2o .t r2,oo ooon loc.l tlm.

The .mended detailed do(ument lo. $le of hurk will be publithed in from the N.tional lrri8ition Authori-

Vr wcbrite: h[pil7w.trl!,qil! from l" lun. lol0
All other termi and conditions remain the same.

The addfesr refered to abova is:
Phyrlol Addrsr:
tl.r.tht Olhdor

Ms.. nlo Mlllt (riRMl ud.
unyunyltl Houtc, 66! Floor, noom t09

Lcn.n. Ro!d, HuillnShln
P.O Bor I0J72-00!00

t{.lrebL xGny.
T.l: +2sa-t0-2rl l180468

F.r: +25r-20-2r228' I I 27 I lraT l27Att92
E-mrll: .trqulrlGt@nlb.q.k., .ttl(ult{raenlb.oil.

PUBTIC NOTICE

SAIE OF RICE HUSK AT MRM lrD YARDS AI WANGORU
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Service of Documents in Support of Obiections

to VAT Automated Audit (VAA) Assessment

The Kenya RevenueAuthority inlormsall our esteemed customers

th;]';ll';;;r.ents in support of objections to VAT.Automated

iliiiiivenl l"sessments tbr vnr Returns for the period January

i6ii i" r,alv 2018 should bii scanned and sent to th€ followins

e-mail address:

VAA|egalservices @ kra'go'ke

For clarilication please contact the Legal Otfice on

Tel. Number: +2547Q9 011 688

Commlssloner lor Legal Servlces & Board Coordlnatlon

, Public Notice

Service of Court and Tax APPeals 
'

Tribunal Documents

Kenya Revenue Authority (KRA) informs..'"ib:1"-.:i the public

that service ol Court 
"no 

i"" Appeal Tribunal documents shall

no* L" Oon" through the lollowing email address:

Legalservices@ kra'go'ke

For clarilication please contact the Legal Otfice on

Commlssloner for Legal Sertlces & Board Goordlnatlon

6,$hffi,i"ffi""
a

Tuttpoushutu,Tull tgemaet *.ffiO

www.kra.go.ko

Public Notice
Land Rent

Kenva Revenue Authority ln coniunction with the Ministry of Lands and

;;Jlili;i;;;o notitl"" 
"tt 

leasihold owners about the.oblisatlon to pav

ir"'.ir"nt 
""-"r"rr-v 

as required undor S€ct 28 ol the Lands Act'

KFIA has obsorved that most leasehold owners only pay. land rent on

iil""r"rli"n"rse of their property ln this regald' lea:e!919 owners are

"oilti"J 
o p"y"ii land rent arreais inctuding interest accrued as prescribed

under the Lands Act 201 2.

KRA lnforms leasehold owners that audits are ongoing and demand

noii""t'tn.tln"rrdo penalties and interest, will be issued against those

who have failed to pay as required by law'

All land r€nt payments shall be made through itax'kra'go'ke

For further clarification and tacilitailon' please-contact ths

a;^;; Centre on T€l: o2o 4 999 999' 0711 099 999 or

Email callcentre@kra'go'ke

. Commlsslonor tor DomestlcTaxes

,,)
KENYA TUVENUE
AUTHOzuTY
&ur6rtdmo

Tuttqo Ushutu, Tulttegameel

ffi.kn.go.ka

.d,,
fiii"fi6'io

Tuttqe Ushuru' Turrtegem€al

www,kta.go.ka

or,offio

Public Notice

Taxation ol Sales Transactlons through the Dlgltal
'-----ttlarXetplace 

(OnllneTradlng Platforms) l

It haa @me to llio attenuon of lienya Rewnue Authority that ms buslnesses dngagod ln

;#fi#;;;,ti;1"-fl.o.m; *" not 
"t'ttsi;!-vAr 

on us;ctlons mad€ rlirolsh rhek platlome

.iillii5 
"ili,iEilrl;;i.sp".rnorrv 

mE oj tr' dieltar market pla€ ome^,and rhe pdena

uadlng thrcugh &ch pr"u* *'" o""-n i*na rcito hmur theirtax obllgatlon8 KRAwlshos

to lnlom such pelus ano ownere uai tttty are obllgated under tho VAT Act' 2013 to chlrq'

ind lmlt VAT on:

: frl",H5r$:""ilff.T,til.titjff5';ffi" use o, rhdr drsrtrr pratrorm! to

tEnucL

KFiA emohaslz$ to th6 M6E ot lho digital market placos (onlim Eadlng platloris) that lh€y

]I;IffJi";;,g;-J *;'*t r"i iilvai on iri urei m"oe on rheir pratom' Arr mft

mmollant om€ra, opot,oo * pt*ti"'-"t ii"*ty 
"a'i"to 

ro -mply wilh lhe provlslons o(

ilYiiii J" Jiiril .ri"t pra"L" tn-o'a"r o avoli belng charged ponalues and lntarests on

oulstanding tuos' whlctt may Oe oeterm-lrea duang ompiiane ctr4ks Plsasa sls nolg lhal

in @sa wherg itaud ls teteaeo. approprlaie camt'iat prrceaings 6hall b€ broughl agalnst the

'oll€ndErs.

For clarlflcatlon plea$ call lhe Conlact 
-Centr€ 

on

' Tel Number: O2O 4 999 s99: 0711 0gg 9gg or

Emall: callcentre@ka go'ke

Commlssloner lor Domsstlc Taxea

il";im--,mH{#EHEElrEtr*:LR?
TullPe ltthutu,Turlteg€mce' WrffiO

6Di;x,iffi*

!_--- -.-
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