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COMMISSIONER'S STATEMENT

The year 1999 proved to be as

dernanding as the previous year to the

Monopolies and Prices Cornrnission. We had a

heavy workload. rnuch of it related to the

handling of rnerger and take-over applications,

resolving cornplaints on Restrictive Trade

Practices ancl sensitizing the cornrnunity on the

goals ancl benefits of Cornpetition Policy and

Law.

Cornpetition tnily be clefinecl as the striving

or potential striving o1'lwo or rnore persons or

organizations against clne anotlrer firr the sAnte

or related ob.lects. Cornpetition Policy therefore

encornpasses all policies clealing with the extent

and nature of cilrnpetition in a state or

cornrnunity. The policy penneates a large bocly

of iegislation ancl govenunent or cornnrtnrity

actiorr that influence pernrissibe conrpetitive

IV



behavior by finns. the capacity of finns to

contest particular econotnic activities and the

differences in the regulatory regirnes faced by

firrns competing in one tnarket.

Cornpetition Policy in general therefore

strives to preserve altcl prolnttte the cotnpetitive

functioning of the rtrarket tnechanisms. Perfect

cornpetition as def rned by the standard

neoclassical econotnics has long been hailed as

the ideal type of Inarket structttre in that it

rnaxirnizes social welfhre. In the real second-

best world. however. etfective or workable

cornpetition is acceptecl as a f-easible goal of

competitiorr policy. Therefore, the philosophical

foundation of cornpetition policy lies in the trtrst

in the perfonnance of rnarket lneclranistns.

Despite their inherent failtrres ancj

inrperf'ections. rtrarket tnechanistus are clairned

to be the best l.neans of ef flcient resorlrce



allocation that hurnan beings have experilnented

with. The World Tracle Organisation (WTO)

Agreernent is an atternpt by the international

community to practice Competition Policy

across national borders on consensually agreed

cornpetition conduct rules. International

Cooperation anrong national cornpetition

authorities is essential and concerted effort

towards consensus will contribute to the

consolidation ancl strengthening of this clon-rinant

economic regulation fiarrrework.

Recent econornic researclr in econornies

which have irnplernented Cornpetition policy for

fifty or rnore years lras fbund sotne aspects of

cornpetition particularly i nrportant:

Striving or potential striving: It

was once thought that the markets

would be efflcient only when a

nurnber of finns were actually

VI



cornpeting. Recent work suggests

that the real likelihood of

competition occurring (potential

striving) can have a sirnilar effect

on the perfonnance of a firm as

actual striving. Thrrs a rnarket

wh:ch is highly open to potential

rivlls - known as a highly

"contestable" mArket - rnay be of

similar efficiency as a rnarket with

actual heacl - to - heacl

cornpetition.

Two or rnore persons or entities.

Early econornic work suggestecl

that large numbers of cornpetitors

were irnportant for tlre eff'ective

working of cornpetitive process.

However, it has now beerr

establislred that in sor))e cases.
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cornpetition between a feu, large

firrns nray provide rnore econornic

benefits than competition between

a large nurnber of srnall firrns.

This rnay occur due to economies

of scale and scope, not only in

productiorr buf also in rnarketing,

technology and rnanagernent.

Against one another: while the

sinrplest notion of conrpetitiolr

sees firnrs provicling identical

proclucts or services ancl

cornpetrng largely on price, work

in business strategy suggests that

this is the exception rather than

the rule. In practice, colnpetitiorr

occurs througlr firn.rs seeking to

provide different rnixes of benefrts

to consumers. sorne of which are
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already reflected in price and

others of which are reflected in

other elelnents of value to the

consunrer such as service, quality

or tinreliness of clelivery.

Related ob.iects: Competition

neecl nor be between identical

proctucts or services. Econon-rics

has long recognized cornpetition

between substittrtes. It is the

striving to rneet the same

custorner need that is the essence

of conrpetition ancl this is reflected

in the ways in which this is rnet

by cliff'erent nrarket participants.

The backbone of cornpetition policy is the

Competition Law. Nevertheless, in view of the

nrulti-fhceted nature of Cornpetition Policy, the

necessary legal rlevices cAnrrot be firlly provided
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by a single law, however strong it rnay be. At

the sarne tirne, Cornpetition Law itself cannot be

confined to a legal rnanif'estation of narrowly

contoured Cornpetition Policy. This is all the

rnore so in developing and transitional

econornies. Colnpetition Law therefore

cornprises vAnous laws which deal with the

myriad issues of infonnation asyrnrnetry,

disproporticlnate bargaining power,

concentration of econornic power, cross border

trade, mega-rnergers, governrnent action ancl scr

on. For instance, in additiorr to usual provisions

on unfair (Restrictive) business practices,

rnergers. acquisitions, concerted activities

(Collusion) and resale price rnaintenance,

cornpetition policy and law have concerns in

joint ventures, consurner welfare, developrnent

of disaclvantaged regions, srnall business

development. fhi r-sub-contracti ng between giant
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firms and Srnall and Micro Enterprises,

tunconscionable conduct. privatization arrd

dernonopolisation of public utilities, etc.

It nrust be borne in rnind that anti-

cornpetitive governmenI interventions cannot be

elirninated with one stroke. It is a task that has

to be irnplerncrrted on a continuous basis until

fair and free corlrpetition is finnly established in

the rnarket. Cornpetition agencies world over

try to ensure lhat statutory restrictions to fair

and free cornpctition ilrc ren'rovecl frorn existing

and new legislatiorrs.

The relationship tretweett cornpetition zrncl

cornrnunity welfare can lre consicierecl in tertns

of the irnpact cll' corrrpetition on econornic

efficiency anci other social goals.

Efficiency is a tirnclarttcrttal ob.iective of

cornpetition policy becarrse of the role it plays

in enhancing conrrrurrity welfare. There are
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three components of Econotnic efficiency:

Technical or procluctive effi ciency

which is achievecl where

individual firrns produce the goods

and services that they offer to

consunlers at least cost.

Competition can enhance technical

efficiency by stirnulating

irnprovernents irt nranagerial

perfbrrnance, work practices. ancl

tlre use of nraterial inlttrts.

Allocative efficiency is achievecl

where resources usecl to procluce a

set of goocls or services are

allocatecl to their highest valuecl

uses (i.e, those which provide the

greatest benefits relative to costs).

Competition tencls to increase

allocative efficiency because fl ntts
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that can trse particttlAr resottrces

rnore proclttctively can allbrd to

bid those resotlrces away froln

firrns which can-not achieve the

satne level of retttrns.

Dynarnic efficiency reflects the

need fbr irrdtrstries to lnake tirnely

changes to technology and

products in response to changes in

custcvner tastes and in productive

opportunities. Competition in

rnarkets filr goocls ancl services

provides irtcerttives to ttndertake

researclr ancl cleveloplttent, eff'ect

irtrrovation in prodtrct design,

refonn ntatragetnent strttctttres ancl

strategies ancl create ttew proclttcts

and production processes.

Econornic efficiency plays a vilal role irt
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enhancing cotntnunity welfare becattse it

increases the produciive base of the econolny,

providing higher t eturns ttt producers in

aggregate, and higher real wages. It also helps

ensure that consumers are offbred over tilne,

new and better products and existing products at

a lower cost. Because it spurs innovation and

invention, Cornpetition helps create new jobs

and new industries. The impact of increased

competition on etTrciency in the East Afiican

Cornrnunity (EAC) is illustrateil by the recerrt

liberalization of tlre telecornlnurticatiolts ruarket

in the three partner qtates which has resulted in

consurners being provicled with a wicler choice

of services at lower cost.

lncreasecl econotttic efTiciency also ttteatrs

that firrtrs are better able to adjust to changes,

including unforeseen chartges. This rnakes the

economy rnore resilient and robust, and better
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able to adjust, to changes in the global

econornic conclitions,

The prornotion of effective cornpetition and

the protection of the cornpetition process are

generally consistent with rnaxirnizing econornic

efficiency. However, there Are sotne situations

where unfettered cclrnpetition is not consistent

with econornic efficiency. In situations wherg

participants in a ruarket have irnperfect

intonnation abotrt llroclucts. producers or

suppliers and in situations of natural

monopolies, unrestrictecl cornpetition rnay lead

tr) " lnarket fhi I rl re " .

MMIS ONE
Monopolies and 0nlHlrssron
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Chapter One

MACRO . ECONOMIC EN\iIRONMENT

For the last three years. the growth of the

Kenyan econorny has been on a downward trend

- the real GDP growth falling frorn 2.3 per cent

in l99l to 1.8 per cent in 1998 and furrher to

I .4 per cent in 1999. The Governrnent

expencliture in 1999. slowecl clown on account of

tight fiscal policies pursued ,during the year.

The coturtry's fiscal deficit wiclened due to

higher expenses in the rehabilitation of

infrastnrcture ancl tlre net total dornestic

borrowing rose to stand at Kshs.23.l4 billion.

The annual avera-qe rate of inflation was

estirnatecl at 3.-5 per celtt, tlte lowest in the last

four years.

The overall balance of payrnents

deterioratecl firrther rnainly due to decreasing

capital inflows ancl increasing otflcial capital



outflows. The Kenya shilling clepreciated

against all the rna.jor interrrational currencies.

This poor state of the Kenyan Econorny ntay

fairly be the econonric explanation behincl the

irrcreasecl rnerger ancl take - over activities

tltroughout the year I999.

Chapter Two

THE NEED FOR THE REFORM OF THE

RESTRICTIVE TRADE PRACTICES,

M0NOI'OLIES AND PRICE CONTROL

AC'I"

The existing Law antl instittrtional

frarrrewurk of tlre Morrol;olies ancl Prices

Cr>rnrnission (MPC) were designerl in l98ll as

transitional instnrnrents to facilitate slrrcloth and

orclerly transitiolr frorn a controllecl ccorroluy to

a I'ree rnarket econollty. The law cloes rrot

apply to all flrrrrs nationally ancl thc

orgdnizaticlnal structure of' Monopolies anti
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prices Cornrnission (MPC) as a departlnent of

Treasury clenies tlre ttf flce the essential

autonorny necessary tbr eff'ective enforcelnent of

Competition Pcllicy and Law. Competition Law

prescribes the basic rules of btrsiness condttct in

a rnarket econorny and thereby constittrting the

foundation of the country's econolnic systeltr of'

regulating busirtess activities including conflict

of interests. This calls for neutrality, fairness

and expert .iuclgerrrent of exlteriencecl persons

with skills in Econotnics anc'l law.

Cornpetition Policy therefbre prescribes the

basic rules of the garne in the tnarket.

Nevertheless, if the otttctttne of the gatxe

(Conrpetition) is to lre accepted by the society at

large, the process of corttpetition itself tlu.tst not

only be free but als<'r cortfilrtn to a social ttortn.

that is, it n.rust be fair. Fair Cornpetition rnttst

go in tandenr with l'ree contpetitictn.
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The notion of fairrress rests. inter alia, on

equitable opportuniti:s, irnpartial applicatiorr of

cornpetition rules anrl recletnption of past ttndtte

losses. In short, fairness categorically denies

the law of the jungle and shotrlcl lead to envy-

free outcotnes. Fairness, then, does not irnply

absolute libertarianisrn but irrstead takes the

fbnn of socially redeflnecl freeclorns. This rnay

be the reason why cotnpetition policies and laws

of several coutrtries suclt as Stttrth Korea. .lapart.

Taiwan. Australia. United Kingclorn. etc.

specify thir and free Cornltetition as their own

ob.iective.

The concept of titirness in the cotrtext tlf

cornpetition policy in Kertya necessarily rtrttst

stress the nrorality of all ecttttttttric agents in that

they must abicle by tlte rttles set lty the cottntry's

cornpetitiort law. Faintess irnplies that all

econornic agents corttply witlr the salne rtrles clf
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the garne. Hence. f)rirness is a norrtr not rtterely

fbr the rnarket tltrt also fbr the government. In

this respect. Cornpetition Policy ancl Law shoulc'l

be regarclecl as the Econornic Constitution of the

country which is irr harnrony with the National

Constitution.

Wherr all participants in Kenya act in

accordance witlr the sanre rules. social

integration will alst-r enterge as a natrrral

consequence. This ilsl)ccl is all the n)ore

irnportant in rlcveloping or transitional

econonries where lhc rtrlcs of thc gilr))e havc to

be rehashed to bclrt thc rapirlly changing

econorttic conclitions. In Kcnya. wlrere

econonric l)ower is not firirly clistributed.

cornpetition policy rrrtrst play thc cltral role of'

raising the power. withirr reasonablc bounds. o1'

ecortorttic agents lo ['rccorrrc viable 1l:rrticiltirnts

in the process ol'corrrpelilion un tlre one hancl.
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and of establishing the rules of thir and free

cornpetition on the other. If these tw<r

ob.jectives are not rnet, unfettered competition

will sirnply help a handful of privileged big

finns to rnonopolize the rnarket. This will then

give rise to public dissatisfaction since the garne

itself has not been played in a socially

acceptable, fhir rnanner.

Competition offers the prornise of lower

prices and irnprovecl choice for consurners and

greater efficiency, higher econornic growth ancl

increased ernploynrent opportunities fbr the

people of Kenya as whole. Although the notiorr

of competition cliff'ers irr differerrt courrtries

depending on social ancl cultural traditions ancl

the economic conditions, its key role as the

dominant econornic regulation frantework has

been recognizecl both in the Developecl and

Developing Econornies. By the encl of 1999.
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rnore than eighty (80) rnernber states of the

World Trade Organisation (WTO) had adopted

cclrnpetition policy or were in the process of

doing so.

For Kenya to prosper, ilnprove the living

standards of its people, it will have to adopt

policies that will increase the productivity and

international cornpetitiveness of its people, firrns

and institutions. All cornlnercial and regulatory

organizations, irrespective of their size, location

or ownership, lnust becorne tnore efficient,

rnore innovative ancl f'lexihle in orcler to be able

to rneet the challenges of the globalization of

national econolny. Colnpetition Policy will

provide the spurs fbr business to irnprove their

perforrnance, clevelop new products and

efficiently responcl to changing circumstances in

the global econon.ly.

The establishrnerrt of a strclng, effective ancl
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autonomor.rs institutional fianrework fbr

irrrplernenting Cornpetition Policy. is critical to

the country's econonric success itnd ultirrtately

to the etflcient operation of the rttarket. It is

therefore necessary to review tlre existing law so

as to provide an institutional arrangernent which

can effectively assist in the coorclirration of the

rnarket refilrrtr process through the provisicltt cll'

inclepenclent ancl expert policy aclvice orr issues

arising fionr tracle liberalization antl the

globalizati<'n of tlte natiorral ecclrtonry.

Tlre key finrctions of the cortrpetitiort polit:y

institution incltrde:-

a Scrrrtirtize cxisting litws atttl

regtrlations which restrict ntarket

acccss artrl the coorclinatiort ol'

reviows ot' regulatory restrictions

in the existing secloral laws.

o Urrclertake reviews o1' strtrctural

tt



a

o

o

refbrrn policies associated with the

enhancenrerrl of the comlrctitive

process in all sectors ol'the
econonly.

Entirrce ancl rnonitor cornpliance

witlr conrpetition concluct rules.

Provide public eclucatiort on

conrltrct rules ancl the role of

corrrpetition in the courrtry.

As an indepentlent arrcl

prof-essional agency. operating

throtrgh ol)cn l)roccsscs (allowing

all 1;arties acccss). takc a

c<lnt i nuous anrl i ntegratecl

econorny - witlc vie w of

cornpctition policy rnatters ancl

regularly pnrviclc praunratic

business li'icndly arlvice to tlre

policy rtrakers.

9



. Collaborate with the sectoral

regulators to safeguarcl the

efficient operation of the rnarket.

o Coorclinate and cultivate cordial

relationships with other regional

and international Cornpetition

agencies.

. Administer any other law which

rnay be delegatecl to the

institrrtion.

All tracle activities of both private ancl

public organizations which hincler the f ree

rnovernent of goocls ancl services in the country

should be declarecl null ancl voicl as they are

incornpatible with cornpetition rules of the

Market. These activities inclucle ilrnong others:-

. Anti-cornpetitive agreernents

which restrict firrns frorn

conrpeting. These incIucle

l0



a

o

o

"Horizontal" agreelnents between

cornpeting fintrs at the salne level

of either production or rnarketing

chain (e.g. wholesalers agreeing

not to charge below a sPecified

price) and "Vertical" agreetnents

between firtns at different levels

of production or lnarketing chain

such as between wholesalers and

retailers.

Price agreelnettts between

conrpetitors to frx. control ancl

rnaintain agreed prices.

Non-price vertical agreements

such as Inarket sharing,

restrictions to Proiltrction or

supplies, thircl -line f<rrcing, etc.

Boycotts which are agreetnents

between cotnpetitors aimecl at

ll



restricting the ability of a target

finn to either btry or sell in a

lnarket.

o Refusal to strpply and - the

application of dissirnilar trading

conditions to eqtrivalent

transactittns, thereby'injuring the

cornpetitiveness of some rnarket

operators.

Cornpliance with tlte corttpetitive condttct

nrles is encouraged by the provision of an

eff'ective enfbrcetnent regilne. Basically. the

ob-iectives of such a regirne is to deter people

fronr contravening the law and to cotnpensate

iniured parties. A systern of reltledies in

appropriate circutnstances shotrlc'l be able to

attract pecuniary penalties, injunctions.

divesture, dartrages, cleclarations, ttndertakings

ancl other cornpensatory orclers. To provide
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suitable cleterrence. penalties shotrld be set at

levels which reflect the significant profits that

might be gained frorn anti- cornpetitive condttct,

costs to society of that conclttct altcl the

probability of cletection. Also. a person who

suffers loss or clatttage as a result clf a

contravention of the Cotnlnotl Ccllnpetition

Policy shoulcl be able t() recover the alnotrnt of

loss or danrage frorn any person involved irr tlre

contravention. Equally, hoth private ancl public

enfbrcertrent shoultl be perrnittecl to enhallce

cornpliance and mirtirnize c<tsts. The existing

Law lacks or inatlequately provicles f <lr the

ob.iects and hence the neecl fbr its refonu.

Chapter Three

CORPORATE ORGANISATION AND

MANAGEMENT

The Monopolies and Prices Corttlttission had

a stnrcture of five clivisions in 1999. The
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Divisions. Divisional Heads atrd an overview of

clivisional responsibilities are surutnArizecl in

table I. In addition the Cornrnission has twtl

specializecl Cornrnittees to strearnline decision

rnaking processes-narnely; Training Colnmittee

and Enforcernent Cortrnittee.
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Division Head/Designation Functions

I Adrninistration Mr.D.J.Mwasaga
Deputy Secretart'

Finance and

General Administration

2 Planning and

Evaluation
Mrs. E.G.Gachuiri
Principal
Econornist

Merger Analysis and

International Cooperation

-'l Restrictive
Trade Practices

Mr. P.O.Ligulu
Senior Econotntst

Anti-Competitive practices and

conduct.

I Legal Mr. F.W.Kariuki
MPO I

Harrnonization of Competition
Law with sectoral laws

and Coordination with A.G.'s
Chambers.

-5 Cornputing and

records
Mr. G.Ciira
Statistical Officer I

Library sen,ices
and computing.

Table I. Dir.isions. Divisional Heads and Divisional functions
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During 1999, the Corntnission handled thirty

two (32) cases as cornpared with twenty three

(23) cases in 199u. Tlre cases were ttrade ttp of

twenty four (24) rnerger/acqtrisition cases (13 in

1998) and eight (8) Restrictive Trade Practices

cases (10 in 1998). The substantial irtcrease in

merger/acquisition cases was A conseqttence ctf

the poor state of the econorny throtrghotrt 1999

which forced firtns ttl cornbilte resottrces in

orcler to irnprove their survival ratc ancl the

requirerttent by the Celttral Bank of Kcnya

(CBK) fbr banks ancl tlnarrcial instittrtions to

increase their mininrurtt capital base to Ksh.200

nrillion ancl Ksh.l.50 rnillion respectively lry

end of Decenrber 1999 ancl thereafter to

Ksh.500 rnilliort attcl Ksh.37.5 rnillion

respectively by encl of year 2002. lncreasec'l

awAreness of the legal provisiorrs of Cap.504 on

the part of the business cotnrnttnity rnay also

l6



have contributecl to the strbstantial cases

subrnittecl to Monopolies ancl Prices

Cornrnission (MPC) irt 1999.

Cornpetition Policy Agency shoulcl be

rnanned by high calibre attcl inclepenclent

Cornpetition Econortrists artcl Lawyers so as to

safeglrard the quality of its investigations,

enforcernent ancl cotttpliatrce standarcls'. To

attract artcl retain "lop-notch" .ltrofessionals in

these two frelils attcl rttirtirttiz-e ttttorthtltlox

practices. tlre agency slttltrlcl hitve the flnarlcial

ability to ofl'er cottttnetrsttrate relntttteration

packages ancl training .olrporturtities to its staff

ancl also clft'er itn enabling work environtttetrt.

Kenya's Corttpetitiort Policy Agency is a

departrnent ol' the Mirtistry ol' Fittatlce artcl

Plannirtg.
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Chapter Four
.I'HE ROI,E OI.' SECTORAI,
REGLII,ATIONS IN ]'ItE DI'VEL0PMEN'I'

OI' ['I.'FICIEN'I' ANI) COMPETITIVII

MARKETS IN KENYA

Rcgulation is a tool usccl by States ttr

enhance growth antl tlre wclfare of the

conrnitrnity. Regtrlations servc as l'neAtls of

cornbatirtg ttrarket firiltrres ancl tltey are.itrstifiecl

oir the vitrious grottttcls sttclt its tllACr() ee tltttllllie

statrility. state sccurily arttl tlre provisiolt ol'

prrblic qoocls attcl serviccs. Market firiltrre rnay

arise where corttpetitive rnarket soltrtit'rlls clo ntll

cxist suclt as in the casc ttf ttatttral tttotropolies

ancl also wlterc tttarl<ct solutiotts are irlefflcielrt

becrtusc ol' extcrrtitlitics ittttl irttirrrttatitlrt

asymnretry. Rcgtrlation is tlttrs ttsecl ttl correct

ancl rnairttain c<ttttltetitive tttarkel strttctttres ancl

efficient eliterltri scs.
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Contpetitiotl ctll't retttecly or prevellt

uncornpetitive corporate strttctttres, lnonopol i stic

price setting atrcl cttllttsive behavior in the

market place. However. in sollle cases.

Governtnent respttttcls to tttarket fhiltrre with

regulation whiclr ertcolttpasses both strttctttral

ancl conduct rules which rnay be applieci throtrgh

a variety of regulatory irtstrtrtnents. Price tlr

prclfit regulaticln rttay be required ttl retnecly a

particula: tnarkct fhilure or if the tltarket failtrrc

results fiortr a ttatttral tttttttolloly. ptrblic

ownership rnay be rcstlrtecl to. Ftlr itlstattec

well clesigrtecl regulatiott ttl' trtilities, prolllotes

cornpetitive utility ntanagettteltt a'ttcl allows fbr

consr.uner represetrtatitltt. wlrile at the sAllle

tirne, providing investors with the confiderlce

that large capital investtttents will yield

reasonable returns ancl thal taril'l.s will be

transparently set atttl or acl.itrstccl. Irl tllly
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liberalizecl sector. where ctlrtrlletitit>n is absertt.

regulators Inust cletertt.titte c<lsts of prodtrcing or

providing a service attcl strstainability

(genuineness) of its llrice. To irttrodttce

cornpetitiott itt srtclt sittrations. regttlators tuttst

have to [tse "Attctitltt" llractices [o prt)llltltc price

efficiency ancl valtte. The Monclpolies artcl

Prices Cortrrtrissitttt tteecls strengthening in view

of the clemancls placecl on it by the liberalizittitlrt

process which can easily tre derailed by thc

conduct of frrn-rs il' strirlgent llleastlres are not

takelt to prevetlt restrictive tracle pr?lctices ()r

in i urious tnergers/titkeovers.

Cornpetition 1t<tlicy is crtrcial wltere lltrblicly

ownecl enterprises is tlllerating irl a cortrpetitive

product rtrarket: wltere llroclttct ttlarket

cornpetitiort is pttssible. btrt rrot yet achievetl:

ancl where tltere is tto 1'rttssibility ol'cotltpetititlrt

in the product Inrtrket. Corltpetititln law shorrld

20



be rnacle to apply tirlly to sectors which are

cornpetitive or potentially cornpetitive, once

clirect regulation .has been abancloned.

Cornpetition therr shoulcl takeover the role o1'

regulation to ensure that anti-cort-t1;etitive

stnrctures ancl behavior clo not enrerge to inhibit

the operation of rnarket forces. ln sectors such

as airlines, cornpetition policy should focus on

preventing nrergers ancl acquisitions which

restrict competition in particular rtrarkets, or

cloing away witlr conrnrercial arrangertrents

between airlines wlriclr restrict entry. capacity

ancl fares as well As counteracting exclusionary

behavior strch as clenial to cclrnputer reservatiort

systeurs.

While cornpetition legislatiun is rnrlcro in

nature. there are sectoral laws which control the

firnctioning of particular sectors/inclustry of the

econonry. Thrrs. even in the eril of
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liberalization. sectoral regtrlators httvc lt role ttr

play in enhancing ttmrkel efficiency. Mlrrketirrg

boarcls are partictrlarly illlportilllt itt cltsh-cro1l

export sector where benefits l'rottr sittgle clesk

selling accrue cltte to the cttnsoliclatiorl ol'tnarket

power as it natitttt. Therc ilre regtrlatory

authorities irt other Areas sttcll as. stock tnarkets,

electri city anc'l tel ecottt ttt tt tt i cat i tltts.

Not all rttarket fhiltrrcs may be ovcrctltltc by

strtrctttral rcfbrttt or lty rclilrttts of cotttlletitiort

laws iuttl tltc rvity tlrcy are orttirrcetl. Sottte

regulatory intervcrttit)ll lllity rcttlrtitt essential ttl

pnrlect c()l'lstllltcr rvell'arc ittttl itl lltc slttttc lirttc.

seek ttt oneourAgL: tttitrkcl lirrccs rvltercvcr

l.rossihlc. thcreby i tr st i ty i ttg ltitrttt ott i zal itlrt ol' t hc

enfirrcentent ttl'ttll t'euttlittory li'itrtte work irl the

cor.rntry. In tlris regartl therc is a strong attcl

rurgent neetl fitr tt closcr wtlrkirlg rt-:lationshill

between these secttlr regtrlatilry [ltltlics antl tlre
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Monopolies ancl Prir-s Cottrttissiotr in orcler to

cliscuss ancl conrc u[) witlr Itartttortizatiort

strategies for thesc legislation. Ftrrthcr. atier

tlre laws have been rtanrtonizetl. it is necessary

fbi the Cornnrissiort to lte in cotrstatrt Iiaison

with these regulators to saf-eguarcl clowtr atrcl ttlr

stream benefits in the tnarket Place.

Chapter Five

PRIVATIZATION AND C()MI'E1'ITION

P()LICY

In rccent years. privatization ltas ttcettl;iecl

policy analysts irr the searclt titr soltrtiol'ts ttr

inrprovE tlre pertortnartce of stitte owttctl

enterpriscs (SOEs). Scvcritl cotttttries ltitvc

enrtrarkecl upon extcrrs ivc privut i zat ion progrtlllls

w ith in tlre fra tncworl< ol' t))ilcro-L'e ottott t i.'

reforrns ancl liberalization. revising the earlicr

strategy of using ptrttlic cnterltriscs its tlte crtgirlc
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of econornic develol-rtttcttt.

Several reAsons havc been of ferecl irl

support ol' this tllttiott sttcll ils rltanagerial
'i 
ncentives, e rtle r1t ri se cffi cie ncy atlo recl trcti orl tll'

govenrnent's clellcits. Frttttt the balance shee(

perspective, it is a tttcclrttltistll whereby

governrnertts licltridale proclttctive assets, in

order to reduce public debt or to firtance ctlrrellt

expencliture. Sttclt a 1;<llicy bec<tlttes especially

attractive wlten atrthorities fitcc att tttlcxlrcctctl

situatiort whiclr retttlcrs thcrtt irt a l)oor ttcl

exlrcncliture posit ion.

Gencrally, 1;rice liberaliz-ittitln. tlpeltirtg

tracle (inclrrcling cxcltitnge rttte cotrvertibility).

sirttrrlittion o1' lirreigrr tlirect ittvcsttnettt tttttl

privatizatitllt titkctt ltltctlrer itre ctllire ly intcllclctl

to ehangc rttattagcrirtl ittccrttives. It is r:xpectctl

thal suclt rt'rcilsurcs wottlil resttll in strllllly

response at incltrstry lcvcl. wlrich wottltl alter the
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stnrctlrre of ltational procltrctittrt. tlte pattcrtl ol'

sales (both clornestically ancl internatiotrally). the

quality ancl variety of <lutput. eltterprise

productivity anil perforrnance ol' state ownecl

fl rrns.

It is noted tlrat privatization ltas irttroclucecl

sonre conrpctition in scctors that werc

previously controllecl as state rn<tnoltolies. It is

a challertge to ensut'e tlrat tlte privatizecl firnts

ol)erate in a cortrpetitivc ertvirottnteltt its ollltosecl

to transf'erring stitte tnottoltoly to ltrivatc

rnorropoly. It is thc lirnctiott of the reetrlittory

frarnework lo provitlc a "lcvel playing liclcl".

i.e. facilitatc arr eqtritable antl firir basis firr the

efflcient functiortirtg ot'[roth private artcl lttrblic

sector enterllrises trrtrlcr corttpetitivc itncl f'rcely

nrarket trasccl contlitiorts. tuttl lo ltroviclc

protectioli t<l c:ot'tstttttcrs wlte n ncccssary.

Onc aclvarttagc of privatiz-aliott is lhitt it
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creates rnore opportunities tbr cornpetition as it

increases the information that the regulator ancl

the consurner have about the finrr by allowirrg

both to benchrnark the tinn's perfbrn'rance. The

threat of entry also pressures the finn to

improve perfbnnance or restrain price increases.

While infrastnrcture tlrnrs which have rnonopoly

characteristics have lirnited scope clf'

cornpetition. in rnany network utilities this is

rapidly changing. nrost notably
tclecornrnrrnications. but also in electricity.

Another area that lras also scen growth irr

conrpetitiort is rnass conrrnrrrricatrurr. both TV

ancl raclio.

By stnlcturing the nrarket to ftrster

contestability, Cornpetition Policy pits rivals

against one another arrcl rnotivates thern to act as

watchdogs on their cornpetitors. Even in

sectors such iis water. with little f'easible
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prospect for rnarket cornpetition. privatization

nrakes it possible to introduce contestability

through auctions or leases. When infrastructure

bottlenecks in sectors such AS

telecornrnunications or electricity are a clrag on

new investrnent anrl growth. the

cornrnunity/society rnay be better served by

policies tlrat expancl business access and drive

down prices, than by subsiclizecl services.

It is therefore. a clrallenge to the

Monopolies ancl Prices Cortrnission ttt ltrovide

a level playing ground to all enterprises. both

public ancl private to cort'tpete as privatization

will dorninate corporatisation if it increases

cornpetition. motivates owners to irtvest or

maxirnize protrts ancl uses reputation to enforce

contracts. Healthy cornpetition ltrovides owners

with infbrrnation on costs artcl ntanagerial

eflbrts, thereby enabling thern to clesign better
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lnce'ltlve systenrs

Chapter Six

TREATME,NT OF SMAI,L AND MICRO

ENIERI'RISES (SMEs)

"Micro-enterprises" are those enterprises

with l0 or f'ewer workers. while "srnall

enterprises" hAve frcrn l l to 50 workers. The

sector is clraracterizecl by senri-organizecl and

ur,regulatecl srnall scale activities largely

tundertaken by self crnployed persons or suclt

person,assisted lry n t'ew erntrrloyces. Their

actrvities are cttrriecl out at a variety of work

sites suclr as ternporary :.;tnrciures. opert ancl

closed nrarkets, developecl btrsiness prernises.

runderdevelopecl plots. resiclential prernises or

street pavernents and backyards.

The rnain legal t'eature ol'the sector is that

it:; businesses ilre ncither rcgisterecl with the
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Registrar of Cornpanies nor are they in rnost

cases recordecl in official or tax records.

Further, majority of operators in the infonnal

sector do not obtain licenses froln the relevant

authorities. The level of organization is

generally low with little access to organized

rnarkets, fbrnral creclit. education and training.

With the burgeoning population and scarcity

of ernployrnent opportunities, the sector has

corne into focus AS an inrportant ertrployer of the

surplus labour. The sector is very robust with

the growth in ernploynrent otrrportunities being

attributed to the use <;f sirnple ancl irrexpensive

techrrologies with less speciulization skills, ease

of entry ancl exit. low capital investlnent.

absence of registration ancl other offlcial

tbrmalities.

The fbregoine scenario ciescribes ?l

"fbotloose" segnrent of thc ecor.ronry tltat rnay
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ft)t easilv be regtrlatecl lry the Kenya's

Cornpetition Act. This has solttetimes led to

undesired consequences l.ike the ernergence of

cartels in the rnatatu transport sector. While the

Act targets forrnal organizations ryhich may

rnanipulate rnarket to their own advantage, it

does not exclude tlre activities of the infonnal

sector from investigations as no threshold is

defined for regulation or investigation purposes.

The principal ob.iective of the Restrictive

Tracle Practices. Monopolies ancl Price Control

Act, Cap. 504 of the Laws of Kenya, is to

encourage cornpetition in the Kenyan econotny.

It prohibits unfair tracle practices and abuse of

dominance. By encouraging cornpetition ancJ

preventing the abuse of donrinance, the Act

gives the SMEs, the chance to retnain irr

business and only exit clue to other reasons not

traceable to rtrarket barriers. Etficient
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pertbnnance by lllarket operators, gtlarantees

benefits, to both corlsttt'l.lers ancl prodtrcers. The

Act has welfare irnplications as it is geared

towards fair incortre distribtrtion, ernployrnent

creatiorr and incrcasetl sttrvival of SMEs

operations irr Kenya. It shotrld be noted that

SME's are currently responsible for a

substantial portion of Kenya's dolnestic trade

and employment. Hettce there is a neecl of

improving ancl rttaitrtainirtg tlre cornpetitive

environtnent fbr SME's, To attain this. tlrere is

need of alnencling the cttrrent Act to give

SME's special treatrtrent (block exernptions) in

their bid to access their respective tnarkets.

This rnay be achieved throtrgh .ioint efforts in

the area of input ptrrchasing and rnarketing of

their products ancl services filr a specified

period of tirne.

Another area whiclt neetls to be explored' is
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the area of setting specific invcstlrrer;t thi-,-:sholcls

for rnultinationals. This will go alont wav in

protecting SME's frclrn unfair cornpetition frorn

giant finns ancl ilnprove sub-contracting tenns

between the inforrnal and forural sectors firr

goods and service.s supltlied by the SME's.

C lrapter Seven

INTERNA'IIONA L COOPERATION

New technologies are clriving the prrrcess of

cornpetition and globalization of national t.conoltry

to greater heights unrl provicling srgnificant

opportunities to price t'ixing cartels ro expkrrt

Developing Econonties ancl thircl worlcl consullers

because of the lack of effective contpetition concluct

rules ancl enfbrcernelrt,'eginres. In aclclition, the

enrergence of the global electrcnic nrarket-place

als0 presents a range of challenges tilr regulators

arrcl rnarket participants. These clrallenges relate

to:-
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o Conrpetition issues -- convcrgence of

rnarkets, price fixing, access

arrangetnents and acquisititln.

o Consttttter protectiort issttes

prornise and pertilrttlance, consrllner

liability, security, privacy, consurller

redress ancl clispute resoltttiolt, sat'ety

stanclarcls. etc.

. Entirrcentertt issues evidentiary

issues, .iurisclictiortal issttes, choice of

law. fraucls and scattts.

Because of these prttblertts, cotnpctttl()t'l

agencies worlcl wicle cool-rerate in the training tlf

conrpetition officials attd excharrge of ttttrl-setlsitive

intbrrrtation or.l colt'tpany olteratiorts. ln this regarcl,

the Monopolies ancl Prices Cttttttttission (MPC)

participatecl in the tilllowing internatiorlal everlts

during the year uncler review:-

. Two officers were attachecl ftlr three

weeks rrt April, 1999 with the

A ustral ian Corttpeti tion and

-) -)
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a

a

O

a

Clonstrrtter (lorntttissictn in Cantrerra

ancl Syclney.

Two officials were attache(l for two

weeks with the Italian Conlpetition

Authority. in May, 1999.

Two cctrnpetition officials were

attaclrecl fitr two weeks irl Gerrllarly

in June, 1999.

One official participatecl in the

ilrtenrational cont'erence on Mega

Mergers, Ilerlirr, (ierrttany in May,

l 99e

'f he Monopolies atttl Prices

Cornrnission (M['(i) serlt a clelegate

to thr: OIr(ll) Cont'erence ttn 'l'racle

arrcl Oornpetition heltl rrt ['aris,

Frartce in .lune 1999.

Mortolxrlies antl [)rices (]ttltttttissitltl

sent a <lelegate ttl the

COMITSA/tlN(l'l'AD Regional

senrirrar on (lornpetrtittn ['olicy iirttl
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a

Law, helcl l'retweetl.lst and 6th June

1997 in Lusaka, Zarrlbia.

One officer attended the Anti-

Monopoly Act Cottrse in TokYo,

Japan in Augtrst/Septenlber 1999.

Monopolies and Prices Comrnissiorl

(MPC) provided on the job training

to two officials frottl Zimbabwe

Inclustry antl Trade Cornpetition

Contrttissiott, tlie Chief Exectttive

ancl the Legal ()otrnsel in Septentber

t999.

Monopolies ancl Price Corntnission

sent il tlelegate ltr the Preparat()ry

nreeting ()f exPerts ()11 the

tornrulatiort antl cleveloprtlent of

E,AC Cornpetition PolicY irt

Decenrber 1999.
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Chapter Eight

THE WAY FORWA RI)

Cornpetition poli< y is a trroacl topic cornprising

rules governing the ;:oncluct tlf firnts and a wicle

range of legislation, policy, governlnent ancl

conrrnunity action. It at'tects sectors of the

econorny in difterent ways, depending upolt the

nature and level of cotttpetition existirlg in eaclt

sector. To cleal with this cornplexity, Kenya tttttst

develop a frantework of principles, processes antl

i n sti tutional structu res wlr ich are strfficien tl y tlex itrl e

to cleal with the scope of the sub.ject ancl tlift'erent

sectors of the econor)ty. The titllowirlg acti()r1

prograllrs are cleettrecl necessary tilr art eft'icierlt,

eft'ecti ve, clentocratical I y t ran sparen t atlcl cotll tn tt Il i t y

orientecl ecottontic regulatiott irt tlte ctltttltry.

l. Strengthen the capacity of the

national conlpetition oftice witlr

expertise tulcl cotttpetellce.

2. Re-organize the otfice irrto all

autonollot.ts authority with qtrasr-
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judicial powers to impose sanctions

fbr restrictive trade practices,

runconscionable conduct and abuse of

rnarket power.

Resources tbr public edrrcation,

production of conrpetition policy

guidelines, directions artd

interpretation, radio and television

progran.rs etc. shoukl lre provided tcr

help in the cultivation of a

ct-rntpetitron culture in the country.

The existing law should be repealed

ancl a strong, ettective arrcl flexible

legislation enacted to pronrote

nationally consistent approaches to

retbrnrs ol the various sectors of the

econonry sc) as to avoirl conflicts ancl

cosl of tliverse inclustry/sector

specific or sutr-national regulatory

fraureworks.

A skills clevelopnrent progranr ancl

4

.5



6

suitable recnritnrent of trainees

should be consiclered so that in

another five years or so, the cottritry

will have a teant of cornpetition

policy specialists to Inanage even

rnore corttplex contpetition issues

which will deflnitely increase as the

econonry grows and cornpetition

tiorn the wclrld rrarket irtcrease.

By end of Decetnber 1999, rttore

than 80 nrernber states of the 134

rnenrt'rership of WTO hacl adoptecl

Corlpetition Policy or in the process

of cloi ng so ancl Kenya's

developrrent partners are

increasingly applying contpetition

policy rules to prorltote and protect

their national iltteresit. Kenya and

the other rnember states of the East

African Conrrnunity (EAC) cannot

affbrd to remain spectators irt the

3tt
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ganre of competrtiort alrd as sttch

they nrust upgracle their regulatory

franreworks.

The EAC nrertrt'ler states Ilust work

as a block in solving corttpetitioll

problerrs. Regional laws are applied

extra-territorial and therefore

hannonize the application tlf

cornpetition across countries. The

European union has applied this

principle to cases touching ort cross

boarder rnatters. The Australia/New

Zealancl grorrp ancl Latirt Attterican

group ltave movecl towards this

direction.

The EA(l Conrltetition Agenila

shorrltl tlrerclirre lrc trrut ort a prtority

status ilnrong EA(l prograttts ancl a

pennanent workirtg group be

establisheci to continue with this

work until it is completed ancl

8
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irnplernentecl by all rnelnber States.

AII stake-holders in the region

should be fully involvecl so that

governmelrts will own the results of
the work.
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