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YK ALK
Mr. Speaker Sir,

Committees are a creation of the Constitution through Article 124(1) of the Constitution
which empowers each House of Parliament to establish Committees and make St
Orders (SO) for the orderly conduct of its proceedings, including the
Committees.

anding
proceedings of its

The Senate Standing Committee on Roads and Transportation is established under

o standing ordér 218(3) of the Senafe Standing Orders arfl is mandated to confider all
matters relating to transport, roads, public works, construction and maintenance of
roads, rails and buildings, air and seaports.

Mr. Speaker Sir,
The membership of the Committee comprises of the following Senators-
1. Sen. Wamatangi Kimani, M.P. Chairperson
2. Sen. (Arch.) Sylvia Kasanga, M.P, Vice Chairperson
3. Sen. (Eng.) Hargura Godana, M.P. Member
‘ 4. Sen. (Eng:) Mohamed M. Mahamud, CBS, M.P. +  Member
S Sen. Moses Kajwang’, M.P. ' Member
(. 6. Ser. Liithika i * Member
' /1 3en. Okong’s i Viemper
8. Sen wWambui, Iy Member
Y. Sen. Chwistine Zawadi, MP. Member
The Comuuttee Secretariat comivrises oi tie following ofrers-
' A d ‘ !
1. Mr Chales Ngatia 1 -Clerk Assistaini Il
, 2. Mr. Malcom Ngugi -Clerk Assistant '
3. Ms. Sharon Rotino -Research Officer
4. Ms. Lucianne Limo -Media Relations Officer I1
5. Ms. Farhiya Ali -Principal Serjeant-At-Arms I1
6. Mr. Mr. Fredrick Ouma -Serjeant-At-Arms
_ 7. Ms. Joyce Chelagat -Audio Recording Officer
i Mr. Speaker Sir,

Following the adoption of new provisions on Statements by the Senate on 9™ August,

2018, Committees are not compelled to report back in the Sen

ate unless otherwise
expressly state

d. However, the observations and findings contained in tl

his report, have
necessitated the Commitlee (o present this report for adoption

and implementation.




ACKNOWLEDGEMENTS
The Committee wishes to acknowledge the support it received from the Office of the
Speaker ?11& the Clerk of the Senate during the considération of the Statement and in

the preparation of this Report.

My applﬁciation goes to the distinguished and dedicated members of the Committee

 who actively participated in the proceedings of the commiittee during consideration of]

the Statement. e » »

The Compliments of the Committee go to all the stakeholders in the building and
construction sector who participated in the hearings of the Committee.

Mr. Speaker Sir,

1 wish to confirm that the resolutions of the Committee in this report were unanimous.
M. Sp}:aker,

Tt is therefore my pleasent duty and privilege, on behalf 'of the Senate Standing

Corarittss o Roads and Transportation to table this report and recommend it to thie

e L" e z K 2 + . b _.H_'T' p s, &Y ] N
{ouse for dibate end adoption pursuant 1o the vrovigion® of tue Jooate standifg Ordes

213(5)

SEN. PAUL KIMANI WAMATANGI, M.P.
CHAIRPERSON,
ROADS & TRANSPORTATION COMMITTEE
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On Tuesday, 9t June, 2020, Sen. Sylvia Kasanga, MP, requested for a Statement from
the Standing Committee on Roads & Transportation regarding operationalization of the
National Construgtion Authority (Defects Liability) Regulations, 2020. .

In the Statement, the Committee was requested to-

1. Explain why public participation and adequate stakeholder eéngagement was not
conducted during development and prior to gazettement of the Regulations:;
2. Provide adeguate information on the ambiguous and comrad‘ictory
- that potentially invalidate most construction contracts in Kenya;
3. Elaborate on the measures put in place to ensure th

interpretatons

¢ construction environments as
well as ongoing projects at national and county levels will not stall

unnecessarily
due to these Regulations; and

4. Provide detailed plans and projects of what the Ministry intends to address by these
Regulations.

The Committee held several sittings to consider the Statement and has made several

and recommendations regarding the legality and process of developing and
publishing of the National Construction Authority (Defects Liability) Regul
2020. .

observations

ations,

'

x
=

LATION GF THI STATEMENT

The Con

,.
b}
D
¢)
o
uQ

eliag o Thursday, [1H June, 2020 19 review the information

fequesied i rhe Statemert and esiablished that- o . -
i i ' o o

1., The National Constryc:irn Auc: 2 (Defeuts Liability) Regulatidns, 2020 were

published in the Kenya Gazette on 20" April, 2020; and ’

2. The Regulations were made pursuant to section 42 of the N

ational Construction
Authority Act, 2011.

On 29" June, 2020, the Committee held a meeting with the Cabinet Secretary, Ministry
of Transport, Infrastructure, Housin g, Urban Development & Public W ork

s and several
stakeholders representing the following organizations-

Joint Building and Construction Council (JBCC)

2. Architectural Association of Kenya (AAK)
3. Kenya Private Sector Alliance (KEPSA)

4. Institute of Engineers of Kenya (11EK)

S,

Institution of Construction and Project Managers of Kenya (ICPMK)




e

During the n{eeting, the Committee was informed that-

1. |The ﬁational Construction Authority (Defects Liability) Regulations, 2020 were
in operation; and ¥ . :

2. Public participation on the Regulations had not been undertaken.

’

The Committee consequently sought for evidence from the Ministry of Transport,
Infrastructure, Housing, Urban Development & Public Works that public participation

was undertaren prior to drafting of the Regulations. - »
» » » »

OBSERV AI‘IONS OF THE COMMITTEE

i
The Comm"ttee scrutinized the evidence and information provided on the National
Construction Authority (Defects Liability) Regulations, 2020 and made the following
obsewation{s and findings-
\
1. National Construction Authority (Defects Liability) Regulations, 2020 were
publislid in the Kenya Gazette on 20% April, 2020 pursuant to section 42 of the
Nationd‘ﬂ Construction Authority Act, 2011;

.- The NT"LQ*:: 1 Cemstruction Autherity {Defects Liabi}ity) Regulations, 2020 were in
e : « ¥

Aot deshiis nrovit s 0T Section 42(3%-of the Naticizal Consts uction Authority

1, 201 1 whac raquives ihe Regulations to be appro ved by Parliament befo o iruidng
effect;

3. The Kéguiziwns wers uot trausmitted to Parliament for consideraiici oonivaty 1O
' s et ,
Section”11 {1} =f the 5t

i

‘copy of a statutbry mstrument to the résponsible clerk within seven sitting days afier
, .

'

publication; ’

every Cabinet Secret=Ty responsible for a regn!at] on-making authority to transumt 2

4. The seven sitting days lapsed on 26M May, 2020 for the Senate and 11" June, 2020

for thT: National Assembly;

5. The itatutory Instruments Act, 2013 requires that cach statutory instrument be
considered on its own and not be combined with another in order to avoid confusion
to sta?ceholders and so that adequate input is given to each instrument,

6. The process of drafting and implementation of the National Construction Authority)
(Defects Liability) Regulations, 2020 was rushed and not subjected to meaningful
public participation contrary to Article 10 of the Constitution, Section 42(3) of the

atory Instruments Act No. 23 of 2013, which obligates |




RECOMMENDATIONS OF THE COMMITTEE

The Committee recommends as follows-

l.

o

The Cabinet Secretary, Ministry of Transport, Infrastructure, Housing, Urban
Development & Public Works withdraws the operationalization of the National
Construction Authority (Defects Liability) Regulations, 2020 for failing to meet the

legal thrcsgold of Scctions 5,6 e}'nd gh (1) of the Statu;oi'“y Instruments Act I;\;Io. 23
of 2013; and ‘ . .

The National Construction Authority initiates a fresh process of public participation
and ensure that the process will be all inclusive, adequate and specific to the National
Construction Authority (Defects Liability) Regulations.

—
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COMMITTEE ON ROADS AND TRANSPORTATION HELD
VIRTUALLY ON ZOOM ONLINE PLATFORM ON THURSDAY (i
JUNE 2020 FROM 8:30 A.M.

PRESENT

Sen. Paul Kimani W amatangi, M.P. -Chairperson
Sen. (Dr.) Lelegwe Ltumbesi, M.P.
Sen. Enock Wambua, M.P.
5 Sen."Sylvia Kasanga, M.P.
_ Sen. Christine Zawadi Gona, M.P.

U, O UC R S

ABSENT WITH APOLOGY

1. Sen. (BEng.) Hargura Godana, M.P. -Vice Chairperson
2. Sen. (Prof.) Ekal Imana, M.P.

3.| Sen. #’hilip Mpaayei, M.P

4. Sen. Cleophas Malalah, M.P.

SENATE SECRETARIAT

1. Mr. Charles Ngatia -Clerk Assistant
2. Ms. Sharon Rotino _Research Officer
3. Mr. Malconi Mo

-Legal Counsel %

aaL -Audio Recording, Officer

MIN/SQICE s 1/ 20 5 PRELIVMINARIGS
The meéting wes caied to order at 8-48 a.m. and there followed 5 word T arayer by
Sen. Sylvia Kasanga, V.. ' '
roE A A
MIN/SCRT/082/20%0: ADOETION OF AGENDA

‘

I
I

The agenda of the meeting was adopted with amendments after it was proposed and
seconded by Sen. Enock Wambua, M.P. and Sen. Christine Zawadi Gona, M.B.
rcspectjvely as follows-

Praylfers;

Adoption of Agenda;

[P0 T O F

Statement on Operationalization of the National Construction Authority (Defects
and Liability) Regulations, 2020 requested by Sen, Sylvia Kasanga, M.P.;
Tec‘;hmcal Assistance for the Committee (experts required);

5. Any Other Business;

6. Adjournment.

G




- experts required.

“Aa~ A axNsani o o2 (=4 VIS U)W B AIND 1_1}/&1511_/11‘}() I{IEGUIJATIONS, 2020
REQUESTED BY SEN, SYLVIA KASANGA, M.P.

The Chairperson invited Sen. Sylvia Kasanga, M.P. to brief the Committee on the issues
in the,Statement.

. ’ ¢

The Committee was informed that-

I. The Regulations were published in the Kenya Gazette on 20 April, 2020 but were
yet to be transmitted to the Senate pursuant to Section 11 (1) of the Statutory
Instruments Act No, 23 of 2013, which obligates every, Cabinet Secretary,
responsible for a regulation-making authority (o transmit a cop¥ of a statutory
mstrument to the responsible clerk within seven sitting days after publication;

2. Some of the definitions in the Regulations such as commercial building and defects

liability should have borrowed from the National Construction Authority Act No. 23

of 2013; :

The Regulations had the implication of being in conflict with the National

Construction Authority Act No. 23 of 201 3;

4. The Regulations were in conflict with the existing building contracts; and

1

i 1
The key stakchol

[O%]

n

I 1 the construction ndustry were not consulted in the
L §

development of the Regulations

MIN/SCRT/084/2020: TECHNICAL ASSISTANCE FOR THE COMMITTEE
(EXPERTS REQUIRED) . | |

b K ) 3
The chefrperson informed the Mernbe

T . .
e bhidit 1]

18 was nied to hive everts engaged to

assist the Convmivee to ool yze tecanical issues ‘hat are within the maudate of the

Committee.
Members deliberated on £z proposed ord rasolved that the Committee identify the
o r

MIN/SCR1/085/2020: ADJOURN J\’IEKT

/
'

There being no other business, the meeting was adjourned at 9:33 a.m.

Signed: L Date7™ SEPTEMBER 2020
Sen. Paul Kimani Wamatangi, M.P.

Chairperson,
Roads & Transportation Committee
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I\’HNUTLJ/S OF THE NINETY SIXTH SITTING OF THE STANDING
COMMITTEE ON ROADS AND TRANSPORTATION ~HELD

VIRTUALLY ON ZOOM ONLINE PLATFORM ON MONDAY 29™
JUNE 2020 FROM 8:30 A.M.

IR US I (O

PRESEN'F
1. Sen. Paul Kimani \Vamaténg};, M.P. ’—Chairp erson’ "
2. Bien. (fgrch) Sylvia Kasanga, M.P: -Vice Chairperson
3. Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.
4. Sen. (Eng.) Hargura Godana, M.P.
5. Sen. Mithika Linturi, M.P.
6. Sen. dkong‘o Mogeni, SC, M.P.
ABSENT WITH APOLOGY
1. Sen. E/‘;‘Lock Wambua, M.P.
2. Sen. Moses Kajwang’, M.P.
3. [Sen. ‘Christine Zawadi Gona, M.P.
[ - .
SENATE SECRETARIAT B
K 8 ORI T _ -
M. dlhalics INatia -Clerk A.ssisian’
Mr. Malcom Ngugi L agal Counsel o
Ms. Lucianne Limo -z fa Liglaticns. Qfﬁc_e,f
Ms. Joyce Chelagat sty Recorling Officer -

- MINISTRY ¢ 38 TRANSP C))RT, INFRASTRUCTUKE, FIOUSING, URBAN
{ ] " hd
DEVELOPMENT & ¥ UBLIC WORKS

it ' W
1. Mr. James Macharia, EGH —dabinet Secretary l ’
2/|En gJ‘ Maurice Akech _Executive Director, National Construction

; Authority (NCA)
3. Mr. Joe Mutugu -Special Advisor to the Cabmet Secretary
4. Mr. Samson Lukoba -Head of Legal Services, NCA
STAKIiEHOLDERS
1. Ms. Mugure Njendu _President, Architectural Association of Kenya
(AAK) V

2. Mz, Wilson Mugambi ~Vice President, AAK
3. Mr, Jacob Mwangi -CEO, AAK ’
4. Mr| Alex Nyaga -Registrar, AAK

11




...... A pPCLSULL, JDLULL

7. Mr. Gikonyo Gitonga -KEPSA .
8. Eng. Nathaniel Matalanga -Institute of Engineers of Kenya ( IEK)
9. Eng. Kiteme Shammah -IEK
10. Mr. Tom Oketch -Institution of Construction and Project Managers of
Kenya (ICPMK)
L1. Mr. Nashon Okowa -ICPMK
12.Mr. Palkesh Shah -Kenya Property Developers Association
13.Mr. James Munene -Vive Chairperson, Institute of Quantity Surveyors
p of Kenya (1QSK) }
14. Mr. Petef S. Kariuki IQSK g g
15. Mr. Rasuﬁgu Nyambok -IQSK.
16. Mr. Niyaga Kithinji -Advocate, AAK
17.Mr. Mwai Mathenge -Advocate

MIN/SCRT/099/202.0: PRELIMINARIES

The meeting was called to order at 8 42 a.m. and there followed a word of prayer by
Sen. Sylvia Kasanga, M.P.

MIN/SCRT1606/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted. after it was proposed and seconded by, Sen.
(Eng.) Mohamed M. Mahdmuc CBS, M.E. and Sen. Okong’s o Mogeni, SC, M.P.
1€\Dc:"hvnl‘/ 55 ¥oll

NS K H " K

[. Jf’rayca_‘s;

HGCEOOY 12 Imarks

2
3.
4. et Secreiary, Munistiv of Trans spott, L ’“muVuAc Housing,
Ur b?m ];w clopment & Public Woks and the oy cecutive i J\,Lm Na‘uoml
Construction If\uthouw to respond 10 a Statement on opelatlop'lhzailon of \IatlondL
Construction Author ity (Defects & Liability) Regulations, 2020 requested by Sen.
Sylvia Kasanga, M. P_,

Any Other Business;

Adjournment.

S n

MIN/SCRT/101/2020: CHAIRPERSON’S INTRODUCTORY REMARKS

The Chairperson welcomed the new Members to the Committec following a

reconstitution of the Committee through a Motion adopted by the Senate on W ednesday,
24" June, 2020.




| ot o

Authority (Defects & Liability) Regulations, 2020;

Why the Regulations were not transmutted to the Senate;

How the contents of the Regulations would be considered by key stakeholders.

¢ ‘ v

W N

MIN/SCRT/102/2020: MEETING WITH CABINET SECRETARY, MINISTRY
OF TRANSPORT, INFRASTRUCTURX, HOUSING, URBAN DEVELOPMENT
& PUBLIC WORKS AND THE EXECUTIVE DIRECTOR, NATIONAL
CONSTRUCTION AUTHORITY TO RESPOND TO A STATEMENT ON
OPERATIONALIZATION OF NATIONAL CONSTRUCTION AUTHORITY
(DEFECTS & LIABILITY) REGULATIONS, 2020 REQUESTED BY SEN.
SYLVIA‘ KASANGA, M. P. '

The Chairperson invited the Cabinet Secretary, Mr. James Macharia, EGH, to table a
response to the Statement by Sen. Sylvia Kasanga, MP, requested for a Statement from

the Stanﬁing Committes on Roads & Transportation regarding operationalization of the
National Construction Authority (Defects Liability) Regulations, 2020.

The Cabinet Secretary tabled the response and informed the Committee as follows-

1. Publjc participation on the Regulations was undertaken during a retreat on the
presentation of Draft Building Code to professional bodies on 13™ December, 2019
© where the among others, the following professional bodies weie represenfed-

2B 4chitectural Associdtion of Kenya; . "
) lf‘ sion ~° Congraction and Project Maragers of Kealys,

¢) Ihstihve of Engineers of Kenya; ind
d) lpstitute of Quantity Surveyors of Kenya.
5 A validation mneetin.z of the Regulations wa heia on 20™ December, 2019;

3. A ::-.Is.?f;e'::)olc‘kez.s meeting of Counfy Exccutive Comsaittes Members ( CEC}_\:‘E;:) for
Hesingand ublic Works Departments from w47 Couuty Governments jvas held

11 Naivasha to validate the Regulations; and

4. The Regulations were in force.

Representatives  from  the Architectural Association of Kenya, Institution  of
Construction and Project Managers of Kenya, Institute of Quantity Surveyors of Kenya
and the Institute of Engineers of Kenya informed the Committee that they were presemt
during the retreat on the presentation of Draft Building Code to professional bodies on
13% December, 2019 at Boma Hotel, in Nairobi but the retreat discussed Draft Buildihg

Code and not the National Construction Authority (Defects Liability) Regulations,
2020.

The SLakeholders informed the Committee that the Regulations were not clear on what
problem they intended to solve.




Committee observations

The Conm.nitte¢ observed that- ‘

1. The response by the Cabinet Secretary on stakeholder engagement prior to the
drafting of the Regulations was not correct since the meeting referred to discussed
the Draft Building Code and not the Regulations;

The process of drafting the Regulations was in contravention of Section 42(3) of the
National LConstruction Auth‘ori"%y Act, 2011 and Sections 5,6 and"11 (1), of the
Statutory Instruments Act No. 23 of 2013 '

o

Committee resolution
The Committee resolved that-

L. The Cabinet secretary should submit evidence that adequate public participation and
stakeholder engagement was undertaken prior to publishing of the National
Construction Authority (Defects Liability) Regulations, 2020: and

2. The Stakeholders to submit a written response on the process and content of the
Regulations.

MIN/SCRT/103/2020: ADJOURNMENT

¥

" There being nowiner business, the megting, was afjourned 251141 aom.

Signed, sl Date7™ SEPTEMR i 220

Sen. Faul Biman! Wamatangi, M.P. _
o Chalrperson, - : A s ‘ !
Reoads & Trausportation Committee




MINUTES OF THE ONE HUNDRETH AND THIRD SITTING OF THE
STANDIN COMMITTEE ON ROADS AND TRANSPORTATION HELD
VIRTUALLY ON ZOOM ONLINE PLATFORM ON TUESDAY 28™1
JULY 2020 FROM 8:30 A.M.

PRESENT|
1. Sen. (Ax{ch) Sylvia Kasanga, M.P. ~Vice Chairperson.
2# Sen. Moses Kajwang’, M.P. o B » ‘

3. Sen. Mithika Linturi, M.P.
4. Sen. Okong’o Mogeni, SC, M.P.

\
ABSENT WITH APOLOGY

Sen. Paul Kimani Wamatangi, M.P. -Chairperson
Sen. (Eng.) Hargura Godana, M.P.

Sen. (léng) Mohamed M. Mahamud, CBS, M.P.

Qen. Christine Zawadi Gona, M.P.

Sen. Enock Wambua, M.P.

w W N

)

JEI\S ATE SETRETARIAL
o | i

o b P
'1.-.Wr. Charles Ivzatie _Clerk Assistant _
2. Ms. F arhiya AR -Principal Se‘tieant—Ai:»-Ai'irﬁé
3. Ms. Thaciavne Lime -Media Relations Officer .
4. Ms. Joyce Chelagat , -Audio Recording Officer
MIN/SCRT/135/ 20)20 : SRYVAVMUNAKILS b ¥
; : y A

i i
The meeting was called to order at 852 a.m. and there followed a word of prayer by

Sen. Mithika Linturi, M.P.

MIN/SCRT/136/2020: ADOPTION OF AGENDA

The agenda of the meeting was adopted after it was proposed and seconded by Sen.
Mithikal Linturi, M.P. and Sen. Okong’o Mogeni, SC, M.P. respectively as follows-

|
Prayers;

Adoption of Agenda;

L b =

Consideration of additional response from the National Construction Authority m
1:eg1rd to stakeholder engagement on the National Construction Authority (Defects
Liability) Regulations, 2020;




- tubmitted a volnrino:s response

Haley-

a) Statement regarding ongoing reconstruction of the Malkupa Causeway — Digo
road, that leads to Jomvu area by Sen. Mohamed Faki, M.P.; and
b) Statement regarding Persons with Disabilities (PWDs) who have benefitted from

the Kazi Mtaani Program by the National Government by Sen. Isaac Mwaura,
M.P.

5. Any Other Business;
6. Adjournment.

MIN/SCRT/13742020: CONSIDERATION OF BRIEF ON ADDIT[ON;&L
INFORMATION FROM THE NATIONAL CONSTRUCTION AUTHORITY IN
RESPONSE TO A STATEMENT REGARDING OPERATIONALIZATION OF
THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS LIABILITY)
REGULATIONS, 2020.

The Committee was informed that following a meeting of the Committee with Cabinet
Secretary, Ministry of Transport, Infrastructure, Housing and Urban Development &
Public Works held on 29" June, 2020, the Commitiee requested for additional

information from the Ministry to verify that public participation was done nrior to the

drafting of the National Construction Authority (Defects Liability) Regulations, 2020.
The Ceizmitice ‘was further informed that the National Constructisg Authority |

which the Secretzilat apa tygusgas follows - "

I Seruty

{the voluminous resvonse packaged i si oo . 7y hundles indicated that
nat *Copstruction Auathority (Defecis i Loy sleguiations, 2020
veas oniy mentioned within the broader conteéxt of e * Builong Code and

o discussed contrary to the claims of the National Cogistruc o Authority;

woine N

2. Inbuiacic ? (Annexure 4), the Report on the Draft Building Code review wiiting
workshop held on 5™ & 6™ December, 2019 at the Boma Hotel, Nairobi indicated

that —
a) A presentation was made on emerging issues and the draft Defect Liability
Regulations;

b) The workshop resolved to incorporate the proposed Defects Liability
Regulations as part of the Draft Building Code: and

¢) Further stakeholder consultations on the Draft Build; ng Code was scheduled
for 13™ December, 2019.

L2

In Bundle 4 (Annexure 4), the Report of the presentation of the Draft Building
Regulations to construction industry professionals held on 13 December, 2019
al Boma Hotel, Nairobi indicated that-

a) A presentation was made on the emerging issues on the draft Defect Liability
Regulations; and




4. Tn Bundle 5 (Amnexure 5), the Stakeholders Validation Report for the Draft
Building Code of the Republic of Kenya held on 20" December, 2019 at Boma
Hote;, Nairobi indicated that-
a) The Draft Building Code was unanimously adopted; £
b) The Defects Liability Regulation were not discussed as per the resolution
| of the workshop held on 13" December, 2019.

The Commﬁttee made the following observations-

1. A1'ti4;ld’ 10(1) of the Constitution states that the natibnal values and principles of
governance in this Article bind all State organs, State officers, public officers and
all persons whenever any of them enacts, applies or interprets any law; makes or
immeents public policy decisions. Article 10(2) lists participation of the people
as a national value and a principal of governance;

2. The Statutory Instruments Act, 2013 requires that each statutory mstrument
should be considered on its own and not be combined with another in order to
avoid confusion to stakeholders and so that adequate input 1s given to each
strument;

. The processing of the National Construction Autharity (Defects Liability)
Regulations, 2020 was rushed and not subjected to meaningful public |
paji'c'ipation contrary fe the law; : '

(O8]

4. The progess of drafting and, wnplew:sntaion of the Regulations was, in

comtravintion of Ariie 1u =f the Constiation, section 42.(3) of the National

Cdpetronior Authorty Act, 2011 and sections 5, 6 and 17 {f) of the Stzaulory
Instrunients A o, 23 of 2013; and ‘
5. Tie cooretary and the Executive Director, National Conatroction |
Atthority Should e reprimanded for giving incosiect information to. the|
Committes. A N
i ,4 W

MIN/SCRT/137/2020: REVIEW OF STATEMENTS REFERRED TO TBE
COl\'lM}TTEE ON TUESDAY 2157 JULY, 2020.

The Committee was informed that the following two Statements had been referred ta
the Con{mittec on the Tuesday, 28™ July, 2020-

|
|. Statement regarding ongoing reconstruction of the Makupa Causeway — Digo
lad, that leads to Jomvu area by Sen. Mohamed Faki, M.P ;and i
Statement regarding Persons with Disabilities (PWDs) who have benefitted from
th Kazi Mtaani Program by the National Government by Sen. Isaac Mwaurd,

M.P.
\

e e — = 1

N

17
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Development & Public Works.
MIN/SCRT/138/2020: ADJOURNMENT

There being no other business, the meeting was adjowrned at 9:36 a.m.

Signed: . Date7"™" SEPTEMBER 2020

Sen. Paul Kimani Wamatangi, M.P.
Chairperson,
Roads & Transportation Committee

MESAANNA M4 LWL UL L L GO U UULUL Gy 11U UDILLY, alil UL Udll
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MINUTES OF THE ONE HUNDRETH AND SIXTH SITTING OF THE
STANDING COMMITTEE ON ROADS AND TRANSPORTATION HELD
VIRTUALLY ON ZOOM ONLINE PLATFORM ON TUESDAY 4™
AUGUST 2020 FROM 8:30 A.M. ..

PRESENT

-~

Sen. PaLwl Kimani Wamatangi, M.P. -Chairperson

Sen. (Airch) Sylvia Kasanga, M.P. -Vice Chairperson

Sen. Mithika Linturi, M.P. . ; ;

Sen. Enock &Vambua, M.P. g ‘. g
Sen. Chiistine Zawadi Gona, M.P.

Sen. Okong’o Mogeni, SC, M.P.

& . Rl e =

ABSENT WITH APOLOGY

Sen. (Eng.) Hargura Godana, M.P.
Sen. Moses Kajwang’, M.P.
Sen. (Eng.) Mohamed M. Mahamud, CBS, M.P.

|
SENATE §ECRETART.AT

L) N —

i. Mr. Charles Ngatia " -Clerk Assistant
2. Mz, Sheron Kotjno  wRescaizh Dicer ¥
3. Mr. Malcorn: Ngugi - -Legal Couren!
4. Ms. Lu‘ciz..nne Lo Meain weiabons Officer
5. Ms. Joyce Chelagat -Audic Fecording Dfficer
MIN/SCRT/148/2020: PRELIMINARIES

| ; . i ’ doo
The meeting was can)cd to srder at 8:59 a.m. and ther= toiln~ad a word of prayer oy,

" I
Sen. Mithika Linturi, M.P.

i

MIN/SCRT/149/2020: ADOPTION OF AGENDA

The agencﬁa of the meeting was adopted after it was proposed and seconded by Sen.
Enock Wambua, M .P. and Sen. (Arch) Sylvia Kasanga, M.P. respectively as follows-

1. Prayers;
2. Adoption of Agenda;

15




vperationalization ot National Construction Authority (Defects Liability)
Regulations, 2020;

4. Any Other Business;

5. Adjournment.

v f . r”

MIN/SCRT/150/2020: CONSIDERATION AND ADOPTION or
COMMITTEE  REPORT ON STATEMENT REGARDING THE

OPERATIONALIZATION OF NATIONAL CONSTRUCTION AUTHORITY
(DETFECTS LIABILITY) REGULATIONS, 2020

The Committee cdnsidered a diaft reporton the consideration bf a Statement regardifig
the operationalization of National Construction Authority (Defects Liability)
Regulations, 2020 that was requested in the Senate on 9" June, 2020.

The Committee made the followin g amendments-

a) Recomumendation No. 2 — Should be refined and the censure action should more
specific;

b) Recommendation No. 3- Should be specific and a reporting timeline be included.

The Comumittee adopted the report with the above amendments after it was proposed

and seconded by Sen. Okong’o Mogeni, ST, M.P. and*Sen. Enock W ambua, M.P,
4 B 5 i ' b
MIN/SCRE/ISTIE30: . AL OQURNMENT

There being no cther bricies, LT mectngg was adjourned at-9:28 a.m. until Wednesday
& : X ) J "

5% August, 20720
" i ! i
¢ ‘ ] ‘ "
Signed: i i Date7" SEPTEMBER 2020

Sen. Paul Kimani Wa matangi, M.DP.
Chairperson,
Roads & Transportation Committee
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Kenya Gazeite Supplement No. 5] 20th April, 2020
(Legislative Supplement No. 33)
LEGAL NOTICE No. 64 ’ ’

THE NATIONAL CONSTRUCTION AUTHORITY ACT
(No. 41 of 2011)
) ’ THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS

»
LiABILITY) REGULATIONS, 2020
Arrangement of Regulations
PART I-—PRELIMINARY
1. Citation.
2. Interpretation
3. Patents Defect Liability period.
4. Chligeions of partes during the patent defects liability period.
A 2 Latert defe<is liability period. ok ' Lt
2 asurance cover for luient defecis.
Y. aesurance by awner
THE Na TONAL CONSTRUCTION A! ITHORITY ACT
' . ’ . Mo atargiy o
IN EXERCISL ot the powers conferred under section 42 of the National
Construction Authority Act, 2011, the Cabinet Secretary for Transport,
Infrastructure, Housing, Urban Development and Public Works, makes the
following Regulations—
THE NATIONAL CONSTRUCTION AUTHORITY (DEFECTS
& LIABILITY) REGULATIONS, 2020

PART I--PRELIMINARY

N
N




(U5)

- sub tégulation 1)

Kenya Subsidiary Legislation, 2020

PART II—DEFECTS LIABILITY

-

(1) Every contract for the construction of a commercial building
shall prescribe a patent defects liability period.

\ . ;
(2) The patent defects liability period under sub regulation (17
¢hall be a minimum period®f twelve months after practical
completion.

3) A contractor shall be liable for the rectification of patent
defects that become apparent during the patent defects liability
period.

(4) A relevant professional shall be liable for the rectification of
patent defects that become apparent during the patent defects
liability period.

(5) A sub-contractor shal
defects that become appa

peripd.

. rectification of patent
ent defects liability

S 12V

J

| ) 3

(1) During the patent defects liability period, ihe ozt and the
contractar, relevant professions] o vl -~actor, shall jpintly -

prepase schedle sre g the paient defects ideniified.

. |
{2) The con

-yt professional or sub-contractor, shall
rectify we

. us specified in the schedule made under
fer wineh the owner shall certify that the
.- ione! o sub-contractor, has made good

cotitractor, reievaa
the defects iidemiﬁt, 58 : )
1 ] A

(1)‘HE\'el'y contract for the construction of a commercial building
shall prescribe a latent defects liability period.

(2) The latent defects liability period under sub regulation (1) shall
be a minimuimn period of six years from completion of the patent

defects lability period.
(3) A contractor shall be liable for the rectification of patent

defects that become apparent during the Jatent defects liability
period.

Patent defects
liability period.

Obligations

parties du

5o

patent defects
liability period.

. Latent dcfects
liability period.

[nsurance cover
for latent defects.

Insurance by

OWner.




140 Kenya Subsidiary Legislation, 2020

7. Every owner of a commercial building shall at all times  insure the

commercial building azainst structural damage attributable to the owner.
'a la ’”

Dated the 8th April, 2020.

-

» ’ L4

»

JAMES MACHARIA 2

3

Cabinet Secretary for Ministry of Transport, Infrastructure, Housing,
Urban Development and Public Worls.

] s “




| Annexure 3- Letter from National Assembly

REPUBLIC OF }\ENYA :

Clerk’s Chambers ‘
National Assembly

Parlizment Buildings

P.0. Box 41842-00100

NAIROBI. Kenya

P Telegraphxc Address: €
“Bungel. Nairobi |
Teleph%)ne +254 20 284800/221291
Fax; +254 20, 243694 .
. E mail: ‘clerk@parhamem go:ke
u’/hen ep/y/ngr plea;e quo[e

DL _ .17 June, 2020 e’ o
Qs Kajlru Bachta L s = T ;
Chaxrﬂlnan Joint Bulldmg and Construction Council (JBCQC) .
' Arch. Mugure Njendu ‘ _
Presxcﬂent Archltectural Assoqatlon of Kenya
QS Péter l\anukl :
Presu?ent lnstltute of Quantlty Surveyors of Kenya
Eng. |t--lem\/ Ndugah £
Chat person, Association. of Consu!hnv Engmeers of Kenva
Mr ‘Llahashon Okowa :
“Chairman, Association-of ‘Construction Managers of Kenya .
h "
oM Iom Oketch
Chairman, Institution of C (\nstrumon Projest Marague of Kenya

: s
Y b ) ¥ % R

--of Engineers of Kenva

Ferization of Master Builders

\ L b Kenyu Assn:mtiuid building &- C‘./xl Engméenng Contractors © . ’; !

Y

1' MT Palkesti Shah. .
Chalrman Kenya Property Developers Assoaatzon s - o

'Mr Samuel, Nderitu ™
Chalrman Chartered Institute of Arbitrators (Kenya Branch)

Dear %v

RF: MEMORANDUM OF CONSOLIDATED CONSTRUCTION INDUSTRY
STAKEHOLDERS DISSENT TO THE NATIONAL CONSTRUCTION AUTHORITY
(DEFECTS LIABILITY) REGULATIONS, 2020

mé acknowledge receipt of your unreferenced letter dated 8* June. 2020 on the above
atter.




,-(Defects.-Liabflity)-Reg_q[at-ions. 2020 are vet to be submitted

The purpose of this letter is to.inform you that the National C

eg to.the Natioral Assembly for
scrutiny in accordance with section 11 of the Statutory Instruments Act. 2013,

The Committee on De!égated»Legislaﬁon will consider your Memorandum during scrutiny

of thesaid Regulations and may contact you:for further clarification.

officers for purposes of’this matter

A are Ms. ';S;tjsar'i vMa'r.iti,m whom Fnay'be
cc}ntactj_ér,q;’ n

Tel.Ng, 0722:677817 and Mr. Mohammed Jimale, Tel. No. 0711324212,

Yours 9{ vxcg,‘\elc})

SERAH M. KIOKO SR
For: CLERK OF THE NATIONAL ASSEMBLY

. Copy to: - . Hon. Justice ,(th:)_;Kihar@ Kariuki, EGH_, Ne

“Attorney General . ‘
Office of the Attorney General and Departinent of Justice
Sheria House :
NAIROBI

Hon. Adan Mohammed, EGH ‘ B
Cabinet Secretary

Ministry of EAC a-d Regional Develonmen:
HAIRDR!- =

AT James Maciyla, 8GiH
Cabirat Gec

NMinistoy of 10 anap

L oinfrestructuie,
sretoprient & Public \Worlks

Hening iican U
MNAIROBI
‘Maj. Gen. {Rtd.) Dr. f.‘fwr('ion Kihalang'wa, CBS :
Prindipal Secretary R ,
State Department for Public Works
Ministry of Transport, Infrastructure,
Housing, Urban Development & Public Works
NAIROBI - ‘ ' .

Eng. Maurice Akech

Executive Director

National Construction Authority
1™ Floor, KCB Towers, Upper Hill
NAIROBI

onstruction Authority -
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Annexure 4 —Letters from Stakeholders

e sy BN
- o A8 iEme| BHN A~
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P it et ADAKK]

July 21, 2020‘

Hon. SenatJr Kimani Wamatangi Paul,

Chairman ofithe Senate Committee on Energy, Road and Transportation,

The Senate of the Republic of Kenya, ' ” ’
NAIROBL  # . » » »
Dear Sir, |

SENATE PRESENTATION BY THE CONSTRUCTION INDUSTRY STAKEHOLDERS ON DISSENT TO THE
NAT[ONALQCONSTRUCTION AUTHORITY (DEFECTS LIABILITY) REGULATIONS, 2020.

We wish to|start by thanking you immensely for according us the privilege to appear before the Senate
Committee on Energy, Road and Transportatiocn on Monday June 29, 2020 to make a presentation on the
construction industry’s dissent to the National Construction Authority (Defects Liability) Regulations, 2020

(herein aftjr referred to as the Regulations) which were gezetted in the Special Issue of The Kenya Gazette

t No. 51 of April 20, 2020.

Suppleme
who have prepared this nresentation represent the interests of

e a taloalr el
the stakeholders whe h

For the record,
professional consultants, general and specialists building contractors, and property developers and owners
who belong to the following respective organizations: '

\ o )

1. Arzhitectural Association of Kenya (AAK)

N
>

ior i Consulting Engineers of Kenya (ACEK)
3 sociation »f Tonstrit. lon Mar.agerg of Kenya (A VI K H
4. CHartered Institute ot Arbitrators (CIAr) A
5. nstitution of Construction Project Managers of any L (i Pl
6. Instiwtion of Enginesrs of Kenya (IEK)
7. !ntﬂtuv—: of Quantity Surveyors of Kenya Qs .
8. Kenya Association of Building and Civil Engineering Coio. « utors (KALTEC)
S. Kinya Federation of Master Builders (KFMB)

VG "LL.“? Propert: evelopers As:ociation (KPDA)
\ .

i | '
re of the existence gf these rRegulaticre aftet gy e gazetied, and
h i

| We the qtakeholders becgme awar
being diisatisfied with them, onJune 8, 2020 we wrote a fairly comprehensive Memorandum of Dissent
tached herewith for ease of reference) to Mr. James W. Machariz, the Cabinet

he Memorandum at
infrastructure, Housing & Urban Development and Public Works

(copy of
Secretary Ministry of Transport,

e
et traad
srreeesi

acters RIE30aE3A 31 1

7 United e Stand
R KENYAFROPERTY DEVELOPERSRSSQUIAVION

Page
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(MoTIHUD & PW), but we are yet to receive a response from him. The Memorandum was copied to the
following people:

1. Hon. Adan Mchamed EGH
Cabinet Secretary
‘. - Ministry of East Africa Community and Regional Development .
» > 2
2. Justice (Rtd.) Paul Kihara Kariuki, EGH
Attorney General
Office of the Attorney General

3. Mr. Michael Sialai, EBS
Clerk of the National Assembly

4. Maj. Gen. (Rtd) Dr. Gordon Kihalangwa, CBS
Principal Secretary
State Departiment for Public Works,
Ministry of Transport, Infrastructure, Housing Urban Development &Public Works

5. tng. Maurice Akech,
Executive Director
National Construction Authority
During the Senate Committee proceedings ~7 e 29, 2020, you direcied the €S of MoTIHUD & PW to
= ” ) present thig commitize wit

Vi Uenc tpat 3clc:vu<:r“ stz

~psultations took place, and inareaftar
(S

that we maaka 2 nreserialicn on the sene. Mo

5 perutea we evidenca presentazd by the <S, we wish to
a - F Y
state as foliows

1.0 INTROGUCTION

For ¢ als 2ad satriotic Kenyans, we v

>

neguivecally that, in principle,

we private set v"i!l improve the zase of doing
Ao Fusiess in Kenya because the Kenyan ece ¢ oonstection industry specifically
i will be a benkficiary of the initiative, i il 0

'

2.0 PRELIMINARY ISSUES OF PROCESS AND PROCEDURE Page 2
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| 2.1 We note that the thrust of the CS's evidence revoives around five (5) meetings that took place
on diverse dates between December 3, 2019 and March 10, 2020 in various venues whose
primary agenda was to discuss The Draft Building Regulations (Building Code) for Kenya
} (hereafter referred to as the Building Code).
2.2 We wish to confirm that as stakeholders, we were invited to all the above"meetings to discuss
the Draft Buildthg Code, and we actively parficipated in the deliberations”

2.3 The professionals who represented us in these meetings have stated that, and they are willing
to attest to the same under oath or affirmation if need arise, that the National Construction
Authority (Defects Liability) Regulations, 2020 (hereafter referred to as the Regulations), which
are now the subject matter, were never presented as a substantive agenda in any of the

meetings.

2.4 Contrary to what the CS’s evidence is alluding to, and at the risk of appearing to be making
insinuations, they have clarified that the factual position was as follows: ;

141 In the first meeting held in Naivasha on December 03 & 04, 2019 there was no

reference whatsoever to the Regulations. i

242  Similarly, in the secend meeting held in Nairobi at Bomna Hotel on December 05 &

. 06, 2019 there was no reference whatsoever to the Regulations. 3

o K K

’ ’ 543 In *he ithird meeting held in Nairobi a1 Bom bt or D
Gt tiree tivough a oresentation Dy 4

o0 13, 2019 the |

requlations were mentionad for the

¢ Africa Comumunity & Regonal |

AC&KD). Thereafter, as evidencad by

A The Regulations should bje clear anw should et interfere wiih standard contract [
i " il

; documents. |
) o ) "

B. The Regulations reguire rmore consultations and copies should be shared with
/

i

all stakeholders.

.

R

e : {% - O )
{ Tesetsessd | V2 % 3
! ‘h‘?_u«g ‘.% JiE N B LY K A

L Tnited W St ; # I |
‘oz United We Stane T =
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C. The Regulations should be designed in such a way that they do not cause
conflict among professionals working in a particular project.
D. The Regulations should be harmonized  with the existing  contract
documentation and should distribute risks effectively and efficiently.
2 » » » »
Item 7.0 of the same nieting recommended that the proposed Regulations be
subjected to further engagement with other stakeholders.
We wish to state categorically that none of the recommendations stated in
item 2.4 have taken place to date.
2.44  In the fourth meeting held in Nairobi at Boma Hotel on December 20, 2019 the
Regulations were not mentioned at all.
245 Inthefifth meeting held in Nairobi at Delia on March 10, 2020 the Regulations were
not mentioned at all.
2.5 From the chronology of events highlighted in item 2.4 above, and observations made therein,
itis glaring that the process of stakeholder consultztion has never been completed.
, )
2.5 HNer. conformity with the Statutory Instruments Act 2018
. LK
A K 2o We are aware thaHt the Statutory Ins Pthey jters, ha
prescribe:’ the procedures diat are supposed to be folle. jec 2 prursonsor bodies,
other than Parflament, th SIS mMake any s ehary legisiation before the
said legisiation can have the force of
2.2 Itis our considered view that the pia tatutory instruments
Act, 2013, were not follewed, and thers ions are notin confbran-‘y
;o ! with the Act. A A v ' u
J ) o ) It - o’
<3 Ourstatements in this regard are as follows:
‘ ) ' I
2.6.3.1 Consultation with stakeholders
KFMB
—_ isted We Stand
30
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from the narrative that we have given above, we have demonstrated that
no specific stakeholder consultations took place, specifically in regard to the
‘ Regulations, as alleged by the CS.
2.6.3.2 Preparation of Regulatory Impact Statement
» A : : . »
: ‘ We are not aware of the emsgence of this statement. .
2.6.3.3 Preparation of Explanatory Memorandum
‘ We are not aware of the existence of Explanatory tiemorandum and if at all
it exists, we would appreciate if we were given a copy.
2.6.3.4 Tabling of Statutory Instruments in the House
‘ To the best of our knowledge the Regulations were not tabled in
parlizment. Indeed, the Clerk of the National Assembly, through their letter
‘ Ref: NA/DCS/CDL/CORR/ZOZO/OZS of June 17, 2020, informed us that the
Regulations were yet to be submitted to the National Assembly for scrutiny
in accordance with Section I of the Statutory Instruments Act, 2013 (copy
. of the letter attached herewith for ease of reference).

‘ﬁ 2564 Consid °rln.q the observations that we hqvn made above, we can sia T Teal
[ of cont:acicion, thut the Regulniicss did rolms . threshold of the Statuteny
i( o instruments Act, 2013 , and if your honor zple sommittee is persu iaded to agree wifh

as, we pray that it declares the Reaulations unl awful Land, ditec i

withdrawal/suspension.

3.1‘) STF\:(EHD; LRI COMTERNS ON SURSTANCE OF THE REGULATIONE

|1 il din Hhe =’=,~".e!**orandlf“n
)

ak -:‘.‘J\oi-:xeb -orerms on the substance of the Regulations were det

sent o the CS. Macha:'a bul .r\ § ")e sumimarized as fo..o)v
i ) i i

‘ ‘ 3.1 Implications of the Regulations as gazetted: ,

3.1.1 Upon perusal of the NCA (DU} Régulations, it became apparent that although the spirit

-
rEE R ’ v fid
prersesss (X 3

yoqq e | 3
7.4' 'Q“ \q
& \ -

"‘”j/ Gl e Stand - il

e featryorare Aregoansa el rsn. m&!lomﬁﬂmmmbﬂmw ‘
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of the regulations is positive, the drafters of the Regulations were not versed with the
operations of the Construction Industry, and therefare, they disregarded the well-known
global principles that govern construction contracts, as well as the custom and trade usages
of the industry. To a very large extent, the Regulations have offended many construction
. industry standard forms of contracts that haye been developed from best practice over a
long period by knowledgeaflle and respected industry insfitutions. L

3.12 ltis our considered view that there is no need to have local regulations on the matter of
defects and liability arising thereof, as these are technical and contractual issues that have
been adequately addressed in the various standard forms of contract.

3.1.3 The Regulations have attempted to deal with the symptoms of the challenges arising from
the issues related with defects instead of addressing the root cause of the problems, which
are poor workmanship by the Contractor/Subcontractor, and sometimes lack of effective
supervision by the relevant professionals.

3.1.4 This subsection is defective as it contravenas the basics of the Laws of Contract.

Suffice to say that as the Regulations stand, they have introduced a lot of confusion in the industry,
and they will be a recipe for disputes between contractors and developers, coniractors and
consultants, contractors and sub-contractors, and consultanis and developers.

w7 Intzipretaiions and their Implications

= deunitions usa

correct and/f«:;

f

are oui rightlv

tent with corti-jiion

hologies, while cihers are ambigiious, -

4.0 OUR PRAYER AND CONCLUSION

ions inade in items 1 to 3 ahove, wz can infer ollows.

SN positive; dépunding on the intenda:

- iy will bring a lot of confusion it the constrtciic, inc Keiwa,

i be a recipe for numerous disputes. ¥

7 "t
/ ! . ‘

hat the process used to make these Regulations did not conform with the Statutory
Instruments Act, 2013, We have no evidence that the key requirements of the Act, including but

:Ia
no

We believe t

not limited to, Consultations with stakeholders, Preparation of a Regulatory Impact Staternent
and Preparation of an Explanatory Memorandum were adhered to.

JKEMB

Dnited Ve Stond
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