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I'Kl,l11\LI!

l\,1r. Speal<er.Sir-,

cotnmittees are a creation of the corrstitr-rrion througli Ar{.icle 124(l)of tire constitution
which elnpowel's each l-Iolise of Parliarnent to estabiish cornmittees ancl make standingorde.s (So) for tire orderly couduct of its procecdings, mcluding the proceedi,gs of itsCornmittees.

The Senate Standing Comtnittee on Roads and Transpoltation is establishecl understanding ordbr'2i8(3) of the Senate standing orders arrtl is mandated to co.sider allmatters relating to transpor-l, roads, intrlic works, colstlrctio, a,d rnaintenance ofroads, r'ails aud builclings. air ancl seaports.

N1[r. Slteal<er Sir,

lhc .rembership of the com,rittee cornprises of thc follou,ing senators_

|;

1. Sen. \\/arnataugi l(inraui, M.p.
2. Sen. (Arch.) Sylvia l(asariga,lr4.p,
3. Sen. (Eng,) Hargur-a Godana, Ir4.p.
4. Sen. (Eng:) Mohamecl M. Mahamuci, CBS, M.p
5. Sen. lr4oses Kajrn,ang', Ii.{.p.
t1. Ser. i.iitj,iti:L I--.r"i,ii, Ir4.p. h

t ; j(;i:. \.)KOItg',.; ,14-lc,:t;.. ,SC, 1...p.
8. Sen. :ilcc;r 'i)i'h:.rr-btrii, 

Iiii .p.
9. Seu i-lirrrstiire Zarv:,di. I,.4P.

'[l'e Ci.rnu,.utiee SecretariaL coniL;:jses oi iii" foliorviltg irfi.,,:ers_
,,i ,,1 ' ,)

Chairperson
\zice Chair.pel-sotl
Mernber

Member
I\zlernl_,cr

Merrbe:' . , ,,

i;i c:ltber'

\4cr':rber'

ir4en:t,eL

r l {i: rlhzr.icu Ngatia
7. \4r'. Malcom N-qugi
3. N4s. Sharon Rotino
4. Ir4s. Lucianne Limo
5. Ms. Irarhiya Ali
6. N&'. Ir4r. Irr.edrick Ouura
1. IvIs. Joyce Chelagat

r -(llerk nssistaili i[
, ,Clerk r\ssistant ,

-Research Officer
-Media llclations Officer II
-Principal Serjeant-At-Anns II
-Serjeant-At-Arms
-Atrclio Recording Officer

I

,l

U N'Ir'. Speaker Sir,

Folloiving the adoptioll olue\\/ provisious ou Stateurents by tlre Selate o,9,r,August,
2018, Committees are tlot compelleci to re1:ort back in the Senate unless ot-he.rq,ise
erllt'essly stated' I-lolet'er, thc obsen,ations anci findings contaiuecl irr this r.eport, ha,e
ttecessitatecl tlie comrnil"tee to Itt't:seuI this rc1:ort [or aclol:tiorr ancl inrplementatio..

i,-



ACKN \\/LII,DGI!,N{ENTS

The ttee wishes to ackrrowiedge the snpport it received fr*om the Oi:fice of the

Speaker

the prep

th.e Clerk of the Seriate cluring the consid6ration of tire Statemellt zu'rd in

of this Report.

My
.. who

goes to the distingltshed aud dedicated mernbers of the Committee

y particiPated in tire Proceed ings of the commiltee during consideratiou o

the t. , , ,

'Ihe of the committee go to ali the stakeholdet's in the building

rvho participated in the hearings of the Comrnittee'on sector

i\1[r ker Sir,

I wish confir.rn that the lesolutions of the Cotrulittee in this report were unalll

Nltr. S al<er,

ftis my lileaszl'it dutY anci frivilege, on behalf 'of the Sehate

tt,i.' (ri). llor-rCs ancl t'ansportzrtron to tab'l.e thir r:eport atld l'ecc'r-unenil ii to

jri,_., t.iSe

li I i /,i)
<i |trat,: il:ird zrr:''ptiou pu*uant

- !1 '^ : :ir', ;-.1 .:;,; it: StandirlgiO ih;. :ir6\rt3r^i.::' nI

i. .,i ;1'

DATE: 7'r'rl SEI,I'IINIBtrR 2020

SBN. PAUI, IflN,IANI \\/ANLA.TANGI, N{.P

CI{AIITI'EII.SON,

I].OADS & TRANSPOR'IA'I'ION CON{N{I-T'TEE
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ori Tuesday' 9tl'Julte, 2020, Se,. Syl,ia I(asanga, Mp. requestecl for-a State,re,t fro,ithe Standi,g cor,rnittee oll ltoacls & -fransPo.tatio, 
rega.cli,g operatio,alizatio, of theNational construgrio, Autrro,ity (Defecls Liability) Reg*rations, 2020.

LD

in the Statemerrt, the Corninittee was requested to_

1' Explai. u'hy public particiltatio. ancl acleqnate stakeirorcler.. ergagement was notconducted d,r'irlg developrnent a,d pdor to gazetteme,t of the Regulatio.s;2. iiro'icte adeguate iufor.rnatio, o, Ur* o*irliro.r. ,rr.'""r,ra.{i"tor1, interpretatircristhat potentially invalidate most co,st*rction coffiracts i, Kenya:3' Elabo,ate o, the Ineasllres pr-rt in place to e'slll'e the construction e,r,ir.onmerlts asu'ell as otrgoing plojects at national ancl countl, levels rvili not stall u,necessarilydue to tltese Regulatious; and
4' Providc detailcd pLans and p.ojects o{'u.hat the Miristr.y intencls to acldress by theseRegtilations.

Iilll::::::;..,::ro se'erar siui'gs ro coiisider rlie State,re*r arci iras ,rade severarwvDUi v'ili(jtis aifci i'ecoi-rlilletidtiLiclns legarciiirg tire iegality and pr.ocess of cle'elopi,g arid

il:f'l*- 
of tiie Natio,al co,st.rction Autho.ity (Defects Liabiliry) Regutatio,s,

l+ |.i u, '
l'lli

COI{'S I i i';i,] I ;i i' I i).. r, i,!i,] 1i-1; liT A,i.jli\,-ilit I i 1..

Tite Ccriirrii':r:':: j,::,l,: 1r r.'r:reti ri,g ol'.r-rtiri.siii',1,, l i,l,Juire,202() 1;) Leview. ihc iirfci:rnationiegricsrcii ri, r.he Statetlrl ,,; and e.riabhibercl that_
,l ,t .t tll' ,'I'he Ni:'Liorral coilstrBc:i,^r.l.\,lri;o,-::,^/rDefogrs Liability) Reguratidns,2020 were

^ pirbiislreC i, rhe K-e,ya Gazette orr igir, Apr.ii, 2O;O: 
^:;;2' The RegLllatious^r'vere macle i,rrs,arl to sectio, 42 ofthe Natio,al co,structio,Author.rty;\ct,20I l.

Iil

on lgtL Junc' 2020' the corrurittee helcl a r,ceti.g rvith the cabi.et Secretary, Miri.t,.yof 'frausport' Iufrasttucture, Llousiiig, urba[ f)cvelopment & public wor.[<s ancl severaistal<eholders r-epr-esellting thc follorving oi.sauizations_

Joirrt Building ancl Construct.jon Council (JIICC)
Ar<:hitectural As.sociation of Kenya (AAi()
Kenya Privarte Sector Alliance (KLPSA)
Irrstitute of E,ngirieers ol. Kcnva (lI-.K)
Irrstituti.rr <li'corst'uctioli a.cr pr.jcr:t N,[a,agers of T(errya (tcpN4K)
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tire Comtnittee u'as infbnned that-

ational Cous tructt o11 Ar-tthorIty (Defects Liab ilit1') Regula o11s 2A20 \4/eretr

--)

b

o

and
t

C
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s1119, Developmeut dL Pubiic wo1'ks that pubiic p
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prior to drafting of the Regulations'.-rlD ,D,

TIONS OTT TI{tr CON{N{ITTtrI1

ttee scrutinized tire e\/1dence and inforuation pro\,1 ded o11 the National

Authori ty (Defects ab Re,gU ations, 2070 and mad the fo IlolvingLi lity)

and findings-

Corrst.-rctio, Authority (Defects Liabiiity) Regr-riations, 7020 were

in the Kenya Gazette o11 20th April, 2020 pursuant to section 42 of the

Construction Authority Act, 201 i;
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.!
RTX C O N{I\{E,NDATI ON S O F TI.I E C O },IN{I]]TEI'

Tlre Connnittee'r-ecorlrnencls as tbilows- '' t'

1' l'he Cabinet Secretaly, Ministry of Transport, I-n{i:astr.uc1.r,n.e, Housing, Ur.,oanDeveiopment & Public \\rorts rvithdlaws the operationalization of tte Natiorai
Construction Authority (Defects Liability) Regulation s, zo2o for failing to meet the,:f:l threshord or s""iior,. 5, 6 a,d i t o) "i;;" s;1"r, r,,.t.-"*"r;;, $o. ziof2013; and

2' The National coustruction .Authority injtiates; a fi'esir pl-ocess of public participation
aud ensttl'e that tlie pi.ocess rvill be all irrclusive, ad"quut. anci specific to the Natio,alco'stru ctio, Aritrr o,ity (D efects Li abi iitl) Regulati ons.
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r\ND TRArisPoItr;\TIoN I{ELD

N ZOOM ONLINIT PLATFORI\{ ON TI{UITSD4Y 11.I'II
CO
\/[1'1-U L\a o
JUNE 20 0 FI{ON{ 8:30 A-l\{-

P

1. Seu.

2. Sen.

3. Sen.

4, Sen.

Kirlani Wam.ataugi, M.P -Cirairpersott

) Lelegwe Lturlbesi, M.P

Warnbua, M.P

Kasangq M.f'. D,
5. Sen. Zawadt Gona, M.P

\\/ITI.I APOLOGY

l. Sen.

2. Sen.

3. Setr.

4. Sen.

) Ha::gura Godana, M-P -\/ice Chairpet'son

f.) Ekal Imantr, M.P

iir N4paayei, M-P

N4alalah, M.P

SIiNA'I SE(]TU''I'AT<TAT

i. Mr. C
z rra.. d

3. ,{r.r.]
+ vrs]

NIIN/S:

Tt:e iu'-r!

Sen. Sy!

llrarles Ngatia
ihalor-r Rotino
/-[.alccir-p ]' I 13t; g r

'oi,'c:c ().i :r.l ;'lzii

-Clerk Assistant

-Reseat ch Ofhcer
.i-Lgat Counsel

-A,:C ic R.el'-rciinr Offir'r:l

!

.f!-i)ri"",i,' r.i,.t.ii. B.B.EI=Il!![11411[1is
.cideratS:48a.trr,.attiltire::efol]olt,ei-!:,.\4'J.l...]'.]:,^l.l,Ye].

:tlti.lr.r;r.-..,;.;2i1.ii)(i ir; [;i-cler af d.+o ?t.I]t. '

u'i a lizrsr ;rga, l\t.-L'

:Rfi08z,'iozu,

,l

oiliroN Q A
,l

N{IiiiS( Ai, li AGEN

adopted th arnendrn ents after t a( propo sed
The ag<

secondd
l

respectl

)nda _r
UI the llleetrng AS

Enock wantbLtzt, N,1 .P ancl a etl. Clx' istrne Zau,adi Gona lvl
:d b v S e11

1.

2.

J.

Aa

5

6

Pral
Adc

Stat

and

.vely as follou's-

/ers;

rption of Agenda;
tion of tlre Nationai Cotistruction Auth'ority (De

ernent on OPeratiollaliza
reqtiested by Sen, Sylvia Kasan'ga, 1t4'P';

Liabi lity) R e gulation s, 2020

Tec

An
Ad

ihnrcal 
Assistance for- the Cotntn

I Otner Busiuess;

Ior.ttrrnretrt

ittee (experts r:equn'ed);
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RrrQUns'fED B
\r/.rrr' r],\- l. D ^{1\_t, r.lAlJtLl.l,y)

Y SITN, SYL\/IA I(ASANGA, \{.P.
ITI]GUI.ATIONS, ZO}f

The chairpercoll illvited Seu. Sylvia Kasa'ga, IvLp. to br.ief the corn*itlee o. the issnesin the,.statement.

Tlie Cornrnittee u,as inlormed that_

N{IN/SCR\^1084/2020: TECHNICAL ASSIST {NCE FOR'rI{8, CON{N{ITTEB
G,Xi, ER.T.S i{E Q UIRtiD )

B-

T't-.e c.h:ii'1re,-so;: jr,iorrreu ti,J rv[:,ir:[rr,.l ii:ai il.:r;re ,1u., .,,r*., to b::ve 
"r,r.ri, engaged toassist iJlc.--il'.r',]'ii.li;i it).',:"1,,,:4s ter-,.huical issues iirat are.,vitftir: ihe rla,dzite of :i:eComtlit[ee

IVlernl'els Ci.li'iii.,r"i*,t or.t ti:. l;:..,.,l.oser.i ;l.d:-,.:s<-,1r,ec1 tirat the Clornrnittee irieirtify theexpelts re(ii.!ir..d. 
- 

,^'-' 
,,

r\{IN/SCRl'/05il2;20: rtDJOrJkr\r\ttrNT 'r ,t

Ther-e bei.g ,o otlier business. the rneeti,g wils adjour.,ed at 9:33 a.*.

Signeci l)n1q71'rr S]iP'[tr\.I 8IIR 2020

Sen- Paul I(inr:rni \\/arnatangi. N{.p.

Chair'person,
lloacls & -l'r-rrnspol-tation 

Conrmittce

D

i ' Tire RegLrlations 'tvet'e pnbiished in the l(enya Gazette on 20th Ailr.il, 2020 but rvereyet to be transmitted to the senate Pursuanr to Section 11 (i) of the statutoryInstmments Act No-. 23 0f 2013, r,r4rich obligates evel-)/. cabinet Secretarl.respo,sible for a regulatiou-maki,g autho,itl, to t'a,smit a copy of a statutor.yiustrument to the respousible clerk withill severl sitting days after.publicatio,;2' Sonre of the definitions in. the Reguiations such o, 
"onrrrurcial btrilcling a*d ctefectsliabtlity sltould have botrorved fiour the National constrtiction Au1hor.ity,4", No. 23of2013;

3' The Regulations hacl the irlplication of being in conflict rvith the NationalConstruction Authority ActNo. 23 of 2013;
4' The Rcgulations were in conflict witii the existing builcling contr.acts; a'c5. The l<ey- stakcliolC.eis in the coiistniction uidustry were not co:rsuiteci in tirecieveiopment oi tire Reguiations

I
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SOF

JUNtr 2 FII-OI\{ B:30 A.i\'{.

Kirnani Wamatanqi, M.P.

Sylvia Kasartga, M.P

) Irzlohaurecl M. N{airaurud, CBS' i\4'P

) Hargura Godarra, M.P-

Linturi, ivl.P
o Mogeui, SC, M.P.

AB WITI{ APOI-OGY

Waii-rbiia, I'4.P

oses l(alwang , lvl.r-
Zaw,adi Cona, M.P'

A SECR]3TA.RIAI]

TI{II NTNtrTY SIXTI{ SITTINC OF TI]E STANDING

ONI?.OAI}SANDTIIANSPOIITA'TION'I-IELD
ON ZOON{ ONLINE PLATFORM ON h{ONDAY 29TT]

,

CO

P

1.

2.

J.
nq.

5.
6.

PSen.

Sen.

Sen.

Seu.

Seu.
Sen.

<.r ^-JgII.

Sen.

Sen.

,-Chairperson
-Vice Chairperson

1.

2.

3.
,!

SEi\T

Mr oe N4ntltgtt

4. N4r- nlson I-r-Lkoba

.lt
-Ciefll ,;:r.ggi5i;i,:

-I rr,i,;t r.-i;utul;ei

-il ::,'r; i. slatirns.Qfftcgr
-l',l.i -i:,: R;';o:- iing Officet'

-Cabinet SecretarY

-Exectitive D irector', N zrti onal Constr-uc tio ti

Autliority (NCA)
-speciai Acivisor to the Carbmet Secretary

-ILead of I-egal Sen'ices, NCA

h

lvlr.
\4r.
N4S.

N4r

i4li'

I

z.

-).

T.I;*'.ia

i'{gugi
ar-rl1e Lilnc

ames lvlacharia, ECI-l

lvlar-rrice Akech

4. Ir4s-

MIiSIS

oyl;e Chelaga'i-

ii{r'-I'-Rrr.irSPoRf,INFRASiti{,jCTUKs.F.IO{ISING,
oPN{Iiix'r & TUBLIC wot$.ls

,l

,)i)

1

2

J

,,1

ST LDtrITS

1 N4s Mugule Njendu - P resiclent, Architect-ulal Ass o ci ati on of l( en ya

(

2

J

4

Nzlr Wilson N4uganrbi

N,lr Jacob Mu'angi

N,lr Alex Nyaga

-Vice President, AAK
-CEO, A AT(

-Registrar', r\i\K

L!

\/IRTU

I
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td

1. X,{r'. Gikonyo Gitonga
,S. Ilng. Nathaniel N4atalanga
9. Eng. I(iteme Shammalr
10. Mr'. Toin Oketch

11. Mr. Nashon Okorva
i2. M:'. llalkesli Shali
13.Ivir. James Mrinene

-vrr4lrPlJllull, Jl)uu

-I(EPSA

-tnstitute oi Engineers of Kenya (lEK)
-IEI(
-i.ristihrtion of Constructjon and pr.oject Managers of
I(enya (ICPiviK)

-ICPMK
-Kenya Property Developers Association
-Vive Chairper.soir, Institute of euantity Sruweyors
of Kenya (IQSK)

'-tesr e e

-IQSK
-Advocate, AAK
-Advocate

ii

The agerida of the meeting \\';as aclolrteci. after.it. u,as pr.oposecl ancl seco,decl by,se*.(Eng.) Ir4oharnecl \.{. Marramucr, CBS, iu..l:. ari.i Se,r. oit.,,.,*," Mogeni, sc" i\4.p.respectively is h-uiir:,.r,s- b 
--- Y-'^' 

ii t{

14. N&'. Petef S. Kariuki
1 5. N,L'. Rasungu Nyarnbok
I6.IvIr. Nyaga lfithiryi
J.7. ivIr. Ms,ai Ma.tlienge

I\{IN/S Ctr.T / 0 9 9 / 2020 : PR]]]-N{INAIIIITS

The nreetit)g was called to orciet- at8:42 a.m. ancj there follo'uved a u,or.d of pr.ayer bySen. Syivia Kasanga, irzlp.

r-lrrl-T./c14nr! ^4 f^^a ^rYrr.r\/o\_l( L lttulLvLu: AIlo I\ OIi A

I. .lilayi:i-s.

)-. .,\Ccp lj or: ri i r1r it---.;lcit_
3. Cltrirpelsr;ir'li ii,ir r-r,-ii.,t.tr.)r..)/ r :nti_t!(s
4. ldeeting r;i,tr.h {_:ahinel Seclc;l:.t.r,, }.4rrristti, of [,l.a1spor1, [:fi.lstructul,e, L:Iousilg,L-rlbdn Dev*:iopmer.t & pubiit, !v,_,.1:, ir,ct tfie .t,,""qt,r" ;;:;6;; Natiopalconstrr-tction '\uthority to resporid 6 a statemcnron^operatiopalizatio, of Natio'al,constructio[ Authority (Defects & Liabili[,) Regulations, 2020 reqnested br. sen.Sylvia I(asanga, j\4. p., -- --.,!!vvevs

5. Any OtLrer Business:
6, Adjourlment.

h'IrN/s cRT I I 0 7 I za z0 : cIrArRIl lilts o N,s I NT-Ii.oD u c ro Ry RI]N{ r\ri.I(S

The cirairpelsou rvelcolttecl the ire\,v \4embers to the conuuittee follorving arecoustittttio. of tllc cotlniittee th'ough a Motion aclopleci by the Se,ate o. wedresc1a1,,
24tr'June. 202A.

,)
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2. W1ry

3. To*'

&P
CON

Au (Defects ,t I-iaUility) Regulations. 2020;

Regulations \ rel'e uot transntitted to the Seuate;

conterrts of the Reguiations would be considered by key stakeholders

TI.ON AI]1]HORI'[\. TO RtrSPOND TO A STATEMtrNT ON

N,IIN/S '1L0212020: N{IIETING WITI{ CABTNE,T SECRE,TARY, MINISTRY

OF SPORT, INI1RASTRU CTURtr, I{OUSIN G, URBAN DEVELOPMENT

WOR.I(S AND THI} I}XECUTI\/E DIRECTOI{, NATIONAI-

o ALTZATTDN OF NATIONAI., CONSTRUCTI'ON AUTI{ORITY

(D & I,IABII-ITY) REGULATIONS, 2020 REQUESTED BY SEN'

S KASANGA, IVI. P-

fhe invited the Cabinet Secretary, Mr. James Macharia' EGI{' to table a

response the Statetnent bY Sen- SYIrria l(asanga, MP, requested fol a Staternent frotn

the S Committee on lloads & TransP ortatiol regarding operatioualization of

National Con structionArrtlrority(DefectsLiability)Regrrlations'2a20.

The Secretary tabled the respouse ancl i[folmed the Committee as fo[[ou's-

1. Pu participatiotL ou th.e )leguia tions rvas uudertaken during a retreat ou

of Dlaft Building Code lo plofessional bodies on t3tl'Deiember' 201

titn ir:r:i,ng otirers, the foliowing pl'ofes si onal boriies lvel-e represerrted'-.

.ltt
aa, '';;iritech-trai Assr:;i aticn of. Kenya

b)i i-rrti.:r-', .::: L:,Jlt.ij' Llction attri i';:c-ljec't \/1;l;:;r1:cl'ii t-'l K!-'r'iy?l'

c) h$:e cf Engine'''-rs cf F.enya; -':i4

hrtr: of Qu'a:rtity Surveyot's o1''Keid)l
Av irlation ii-reetlr,:L, i:i ilte Iiegrrizri'iotio -"" :.,. iicicl g11 ?r)'l'I)cceurber, 2019

l_\ lciets ureetirLr4 o{ (.ouu{)' Exl;c.utii'rr Com.:iittce
'l

Nicr,:l:,rr:s {CECf:'i;

Hcr f', ;[:'.ic \Vr;iks Depallmeti ts fi'om trr: zi7 Crrtnty Goverlrtnents,i'-"as lr

il1 ivasha to vaiiclate the Regutlatiotls' and

Regulations were in force

tirres frotrr the Ar-chitectural Associatiorr of l(enva' Institutioll

and Projec t Mauagers of l(enya, Institute of Quantity Sr'tlveyors of Ken

and Institute of Engineers of l(enya informecl tlte Cornmittee that they rvere

durirr the retteat ou the llresentation of Draft Building Code to professional bodies

,

14

,).i.

./_
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_t

)

,i

4
t
t

Rep

ui'!{

I3ttl D

Code

2024.

'l-he S

prob

ernbeL, 2019 at lloma l{otel, irl Nairobi but tlie l'etreat cliscussed Dt'aft Buiidi

not the National Construction Authority (Defects Liability) Regr-rlati

eholclers irifomled tite Collmittee that the Regulations '*'er-e uot cleat' ot't w

they intended to soivc.

i3

t

the

the



Cornrnit{:ee ol.lser-r,ati o ns

The Comrnitte-e observecl tirat_ 
..

l' The lesPouse b}' the cabinet Secretary on stakehoia...rrgugeme,t prior to thedrafting of the Regulations was not correct since the rneeting referrecl to cliscussed
tlie Dlaft Building Cocle and not the Regulations;

2' Tile 1:t'ocess of d:'afiing the Regrrlations 'uvzrs in contlavention of Section 42(3) of tireNationalConstructiou Aurlibrity Act, 20i1 and Seclions 5, 6 and,-i1 (1)of theStatutory-Insh'urneuts Act No. {Z of z;1; 
-"- "-;^ - /r -- -^'

Cornmittee resolution

lhe Cornmittee r-esoh,ed that_

l ' rire cabinet sect-etary should subnrit eviclence that aclequate pr.rblic palticipatio, ardstakeholdel' ellgagellrent was r.rndertaken ll ior to iublishirig of the Nationalcorst'r:ction A,thoriry (Defects Liability) Reguratio,q zoz0; u,ra2' The Stakeholders to suburit a '*r{tten respollse on the process and co,te,t of the
Regulations.

N'lINiS CR.T I I:03 /2020: AD JO URNMtrNT.
'l'J're'''t l;e.irrg rcrliiei i.-lr,rsilress, the r.trqptin"o .,valj i:,1ounie,-i ;.i; : i.zi_i i.ir,. 

E
. ti: ,... ;,..

- .-.11,.,.-

.', : tl:Cl . .-.' . J:..: i. '_ -*

,

Pu1"71'ri Sl,Pi'EI\{lrlii: ?i',r

S cn " I :i ul if: rrra 11 i t.I.'t il.q i-arr.Bi, l\,[. p.

,, t. llii!.':-,rlrSon,

Rcads & T r-airslrot-tation Cornmittee

I

,l i

E
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MIN OI? TI{tr ONI! l{UNDRtrTH AND TI{IRD SITTING OF THB

STANDIN COh{h{ITTtrI1 ON ROADS AND ]]RANSPOIITAI-ION HIII,D

VIRTU oN Z6ON{ ONLINtr PLATFORM ON TTIESDAY 2BTIT

JULY FROM 8:30 A.M-

PIT}1SENT

Syivia l(asanga, M.P

Kajrvang', M.P.

.,-\zicc Chairperson,.

Linturi, M.P

1. Sen. (A{ch)
2r Sen. Mdses

3. Sen.
4. Sen.

1. Sen.

2. Sen.

3. Sen.
L Scn

5. Sen.

1trN
f,

ir4s. Ij

'o lrzlogeui, SC, M.P

,b

ABSI'NT ltt{ AI',OLOG\a

I(imani Watlrataugi, M'P

) Hargula Godaua, \4.P'

) Moiramed M- Ir4aharnud, CBS, N'I'P

ine Z,awadi Gona. Ir{.P

ock Wambua, \4.P

-Chairpersott

l{

-Clerk Assistant

-Principal Se::i earrt-Al- li'rnis

-Mcdia Relations Offi cer

-r\uciio Recor-ding O ffi.cr.l'

S Ii al F-E -r ., r. lt-l;\ rl

,:rrle;s 
-,.. : ;.,, r-:, <,.

!

N{s. l ,vce Cltti,'?al

5lz02i:
,J ,) ,lN{iN/S

The was called (o orcier trt 8:52 a.m. and tlrere lollolved a word of prayer by

Sen. Mi Lirrtr-rri, M.P-

N,IIN ft3617020:- ],TI NOF G A

The of the tneetiug u'as adoilted after it \\'as proposecl atld seconded b)' Sen

Mithika Linttui, N4.P. ancl Sen. Okong'o N4ogeni, SC, M-ll. respectively as tollor'r's-

I

2
1
J

Pra

Adlption of Agenda:

Corlsicleration of additional reslr

r:eg4rd

liaf iti

onse fi'onr the National Constrttction Authoriq'

to stakehr:lder engagenlell t on tlte Nafiorlal Coustructiolr ALltliority

ty) Regutatiotrs, 2020,

|,{
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lrali lcly-

a) Statemeut regalding ongoing recorrstllrction of the li4akr-rpa Casservay - Di,uo
.oad, that leads to Jom\rn ar:ea by Se.. Mohamecl Faiii, iVI.P.; a,d

b) Staternent regardiug Persons with Disabilities (PWDs) who have benefitted li.orl
the Kazi Mtaani Progtam by the National Gover:nnient,by Sen. Isaac Mrxaura,
M.P.

.5. Any Othel Business:
6. Adjounur-ient.

I\{IN/SCRT/I37I2O2O: CONSIDE,RA'rION OF BRI4tr ON\ ADDTTTONAL
INFOITN{ATION IIRON{ TIItr NATIONAL COI.iSI'RUCTTON AUTIIORITV IN
RtrSPONSE TO A STA'TtrJ\4.IINT RITGAI1DING OPIIIi.ATIONALIZATION OIT
THE NATIONAL CONSTIIUC]]ION AUTlrORrr)a G)nFtrcrs LIABrLrry)
RBGT'I-ATIONS, 2A2A.

Tire Cornntittee was infonned that foliou,ing a rnecting of the Conimittee,,r,ith Cabiriet
SecLetar-v, Ministrl' of Trausl;ort, Infi'astmcltue. Housing ancl Urban Developnelt &
Pttblic Works lield on 29th Jltne, 2a20, the Comrnittec requested for additiolai
irrfot'tlatiou fi'om the N4inistrt, to verif-v* that nublic participatio, \\,as dorie r.rrior- to flre
d(afting of the National Construction r\utholity (Defects Liability) Regslatio*s, 2020.

The (--c:i,rliiLi.ec,^,as fir'tirer irrrilr-urecr rhat rrre Natio,ar c.,slr-r,rcri,.iri Alrtricfitv
:,.r't-rililit:,J a t,..1'.ir:.i1?.-r::S t'Csponlie i,,,itiCir llc l.;er..rel:,i.iat :tOiri;;5,;r;.,.,:,15; fbilOrl,i ;

i ::l c;- t-t'i.iii',' ',, i' iiL c ','o i'"tiiriur-',.r s I.e T l)o1IS e oacl.: irqcr.i ;, . s,-r... :- . , 1) 1rr-111d11.:r indicatecl that
' .: riic ,[i,i;;.1i'r'.1-'i[ ,]oirstr.rction Authoritr, {licJ:ccts I-i: li tri}., ;."gr,t,,tior;;:;0r0

' \\:ls r-.r:ii','tnerli-icrti,::ti. vititin th.- btoaclcf , r,ti[r.,rt.]i t.,ii, , ,.:,;r Iltiilr, rrg Code a,cl
'.'ir '. lia'i ciilstll-i.;si:d L:olrtl'iat''/ to the oizrims rrl thc iiaL;onal i-1;,;:tr-11r_:,o.I.\.rtil,roritrr;

i...
Itt i-iir.tiui,; 'i' (z\nnexure 4), thc Repolt on tire i>i-aft li..uiiling Cii,-ie r-eview wr;ting
n'ot'ksholr heid on 5th & 6rh I)ecember', 20 i 9 at the Borla Flit"l, Nairobi indicatdd
that -
a) A preselltatiotr rvas madc: on emerging issues and the clraft Dcfect l-iability

I{egulations;
b) The u'orl<shoil resoh,ed to incorporate the proposecl Defects Liabilirv

Regulations as part of the Draft Builciing Codc; ancl
c) Irtltther staheholder cottsttltations on tlie Dratl lluiicling Cocle u,as schecl.leci

for l3'h Decemtrei-. 2.Olg.

g

In l]urcllc 4 (Annextuc) 4), the llel;ort ol'the plcseutation of tlie Draft Bgildilg
Regulations to consttltctiou indr-rstr-1, prof'essiona.ts held on l-l,l,December.,20l!)
at Borna Iiotel. Nairobi indirratecl that-

a) A presetrtatiori tvas ttrzrclc on tlrc crre|sinq issues orr the clt.al.t Dcl.ect L.iabilitv
Ilegulations; arid

16
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4. InB
Buil C
Hote

a

b

5 (Annexure 5), the Stakeholclers Validatiori Report for tl,e Draft

ode of the Repubiic of Kenya held on 20th Decerntrer', 2019 at Borna

Nairobi indicated that-
Tlre Draft Builcling Code was unanimously adopted; '

Tlie Defects Liability Regulation u,er-e not ciiscussed as per the tesolutiotl

of the workshop held on 13tl' December, 2019.

The Co ttee rnade the follolviug observatious-

10(1

z

I, ) of the Constitufion states that the lati61ai values and prinpifles of

in this Article bind a1i State organs, State officers, public off,tcers and

all

AS

a

ll,henever any of them enacts, appiies or interllrets auy law; makes or

public policy decisions. Article 10(2) Iists participation of the peopie

national value atr.d a principal of govemance;

Statutory lnstruments Act, 2013 requires that each statutory iustlument

be considered on its orvn ancl not be combined rn'ith another iu order to

corrfusiou to stakeholclers a1d so that adequate ipilut is given to each

J processlng of the National Conshuction Authority (Defects Liability)

tions, 2020 was r-nshed and not sr.rbjected to meauiugful public

cipation cot.ltrarY i-c the lau';

DI.'OTJESS.H of til'afting an:i, tmnie:-:,j1i,!la-liori of tlhe Regrrlatiotrs \.vaqr i]1.

:-itiilu'c*. -,'.:1; ;rri Lri :.il ine Co';sti:utint, secti.;ir 42.(i) r[ tiic, lltratroi;al

:ltia".i.Liitr; A:itirt-,; rtlr Act, 2.f,ri i ,ud si:.'-:tio:ts 5, 6 alr<1 ii (i : oi'1l's S';:rt:-i"-'r'i'\:

ILirr',i,. ,,.i.i..i j iir. ,'3 of Z01j; turdt

e i,li,,;i;..' :S-.,lti31i:(Y a1d the ljXeCUtit't, Dii'eCtOr, iiiattolrel "';'-':Ii'i'' 1'O:

fi, -i rl.lrilld l;r: r'il:rii::arrcled fbr givii:ig .irrcrr,-i ecl irtfotrrraiion tr ' t[e

ttrie.,{ 'l 'r rr

,l't1'l

1ns

E

C

N,ITN/S ll37 12020:Rtr\/IEWOFSTz\TI'i\{IINTSIUFII'RRI!'DTO
ON TIJESDAY 21ST J'UI.\" 2OZA.

The was ilformeci that t[e follorvilg tu,o Statenents liad been refeped

the Co ttee on tlre Tuesday, 28th.luly. 2020-

t regarcliitg ongoilg lecoustrttctiori of the Makrya Cattseu'ay - Di

ad, that lezrcls to Jorlvn area b1, Sen. Mohamed Faki, IVI.P ; ancl

2. tategrent regarding Persous u,ith Disabilities (P\\tDs) rl'ho hat'e benefitte'd

Kazi I\4taani Prog'arit by the Natiorral Govertrtlrent by Sen' Isaac M

P.

t

TI



Deveioltrnent & Publjc Works.

\,IIN/SC11-l'/138/2020: ADJOUIINN,IENT

Tirere being no othel business, the meeting was adjoumecl at 9:3(r a.m

l,vr!, uruqr)1, lrvtulv, rIULt)llIB dflu L_.rIUdIl

., il..

. .-a_: i:a - 
-: i'-

Silrnccl: "iLl€...}li', Datefrl sBPTIIMBtrIr 2020 ,
Seli. Paul I(iurani Wamatangi, Nit.p.
Chairpet'son,
Iloads & l'r'anspor-tation Corrrruittee

ht,
i,l

i1

,l,l

t1



OIT TI{tr ONE I-ITN.{DR}1'I-H AND SIXTI{ SITTING OF TIill
STANDIN COMMITTE}I ON ROADS AND T}1ANSI'ORIIATION I.{ELI}
\/IRTU ON ZOOI\{ ONI.IN}tr PI-ATFORN,I ON TUI}SDAY d.fI:I

AUGUST 020,.FROM B:30 A.N{. ,

IIl{trSENT

1. Sen.

2. Sen.

Sen.
Sen.

Sen.

ABSIINT

L Sen.

7. Sen.

3. Serr.

I(imani Wamatangi, M.P
Sylvia Kasanga, N4.P

Linhu'i, Irzi.P.

-Chairllerson
-Vice Chairperson

,
3

4
(

6

lMarnbua, N4.P.

Zawadi Gona, ir4.P

Niatia
itotino

H

I'l r\gugi
lanire Lirirc
e Chelaga|

-C1erk u\ssistant

p-Res: ;ii.:ii '. 
'i:l]cei' 

v

-Legai ,'--orr: sll
.l'iedi:, i ti;iticrts Officer'
-Ar :itrc, I:.eccr iiitg rJi'iicer

t

Sen. O 'o M.ogeni, SC, N{.P

APOI,OGY

) I{argura Godana, M.P
Kajurang', iVI.P

) Mohamed M. lt{ahaurnd, CBS, }.r\.P

SE,NATI} C]lETAILIAT

i. ivfi-.

?,. Mr.

3. lvlr
4. Ms
5: Ms

(,:..
J-i, IOII

ll

I

\,IIN/S 1148i2020: jlRlIl.Ii\'Iil.'lARIlDS

v(ias catieC io ;rder at *:59 a.r1. a1d thel:i toii,::.r,:':C 3 rvorcl c'f prafer bt,
) ,,1 ,r - - -tt

Linturi, M.P., , t

,,1

Sen. |r4.i

I\{tN/S 'f 174912020: .,\[IOIITION OF AGtrNDA

TIte agen

Enock W
of tlie meeting rvas adopteci after it rvas proposed and seco:rcled b1r $s11

br-ra, M.P. and Sen. (Arcli) Sylvia l(asanga, N4.P. respectively as follorvs-

1. I'r'a1'e1'15'

2. Acloption of'r\genda;

19
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uPcratlonallzatloll ot Natlonal Consttr-rction Authority (Defects Liability)
Regulations, 2020;

4. An1, 96r.r Busiriess:
5. Ad.iournment.

N'lIN/SClt'111.50/2020: CCNSIDITITATION ANI)
COIVIN{ITTITE IIIiPORT ON STATBMtrNT
oPEITATIoNAI-rzAllIoN oF NATIONAL coNSTIru
(DEFtrCTS LIABILITY) REGULATIONS, 2020

TtDOIITION 0;
RJEGARDING THT
C'TION AUTI{ORTTY

The conunittee cdnsidered a dia.ft report on the coisideration. bf astateinent regarditlgthe ollerationalization of National coristruction Autliority (Defects Liabilitl,)
Regrrlatiorrs,2020 thalv,a.t r-eque.sted in the sen.ate on 9,t,Jtute,2020.

The Coinruittee made the follov,.ing amenclments_

a) Recomrneudatiott No. 2 - Shorilcl be lefined anci the censul.e action shoulcl .ror.e
s1;ecific:

b) Recornureudatiotl No. 3- should be sPecific and a leporting tirneiile be i*c.iuded.

The cotntlrittee adoptecl the lepolt u,itir the abovc amendrnents after it s,as pr.o,osecl
atid seconded'b1, Sen. Okong,o Mogeni, S-. i.i.p. aiLci,Sell. Iilock warribua, tvl.p.

ii.b

N{INiSCil'l-ri::, i /.l,i.i':!,r}: .1.-i ril}*lliiii.i.,liil\1.

Thele beirlg ilt)..'lile:i l"'.-t;.''i,. ,,': D,.-;ct,ni1 N,as ati,lc,tiilieci at 9:2g a.m. lrntjl \\/ccltrescJal,,
5tr' Augusi, 2i'i;:,:';.

l,)- - -',lr'-'- '.- -.

, .:-i#.#1.-,,
Signed: "-'#[i;I-, J)ate7'r'rr SEpTtrn{]lER 2020

Sen. Ilaul l(irn:rni \\/arnatangi, n4.l).
Chairperson,
Iloirds & Transllortation Coiumittec

,i
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Annexure {'-Kt")'n Gazette Supplernent No

APriI,2020

51, Legal Notice No' 64 o1'20tr'
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Kenta Gazeite &rpplemcn( No. 5l 20th Apt.il, 2020

(Legislative Supplement No. 35)

' T,EGAL NOrrcn No.64

TI{E NATIONAL CONSTRUCTION AUTHORITY ACT

QVo. 4r Cf2}tr)
THE NATTONaT coNsTBUCTTON',AUTHORTTY 

TDEFECTS
LTABTLITY) nEGULATTONS, 2020

A r ra nge n rcn t of R egtt I at io tts

PART T*PRELII\4INaRY

i. Citation.

2. Inte.ritr-etatior:.

3. PatenLs Defect Liability pcriocl.

4. Cl-,lig,:.irons oi.parries Cur.in_e the parent clelects liabiiity periocl.

:. Lz5-::,1 rlefr:is liability ueriod. h

1 ;.rtslrl.allcc ccvel. lcli. l..ient dr.;ecis
't. ii'st.tartcr: lli,<i,;rirel. ;

THE NATrONAt_ CONSTRUC]-rON AUTFIORITY (DEFECTS

Lr All tL.rl'Y) REGU l_ATtoNS, 2020

Pr\T{T I-PRE t-tN4 L .\ AR Y

I,II] I\]A I'(')iJAL C'ONSTRUCTIOI{ .\, ]TFIbRil'Y ACT

(Yt, 4t "f201 l) ,l 
't

IN ExEi(cISl: ot tiie po*crs co.f,errccr n'der sectio,42 ol.the r.*atio,arConstrr.rcrio, Auttrorit.., Acr, 201 1, ti.,; i;ti;;; S;:;;,.;r 
.ior'i",;,,r;",,.

I,1r'ast'trcture. I{o,si,g, U.t uir oeu"iop,rr, 
"r.,a 

puuii;'fu;;.'kr,';ut"r rn"
I otlou,itig Regulations_.

t
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Ken1,a &tbs i cti a t'y Legis I ntion, 2 0 2 0

PART II-DEFECTS LiABILiTY

cout[act tbr the cotrstutction of a comrnercial btlildirtg

a patellt dei'ccts liabilitY Period
3. (1)

Patent dcfects
liability period.

shall

) paterit defccts iiabilitY Pcriod' under sub reguiation (1)

montirs after PrdcticalII a mlnlrLlum periodbf twelve

shall be liab le for the rectification of patetlt

that becoure aPPal'ellt during the patent defects liability

(4) relevattt Professiorral sha.11 be liable for the rectification of

defects that becoure apparellt during tlie Patcnt defects

period

(s) sub-contractol siraii be liabie for the rectification of Paterrt

lirai becotilc ailparent durii:g the i:ater'.t Cefccts lial-'ilitY

,

4. (1)
con

(2)

*re

col11p

(3)A

per

p

(j)

iod.

nq thc pati. .i :lci-t:is liability pe:'ioC' i;ie ()":^::r'' and the

;i ;:;;;rr p.n},*ri,,'',1 .. ",ir'- '-:.",:actor', shall jpintly

,'i",l"a,..l. t,t,".,r;",^g ihe ila t'nt defects i"ieir'ified'
Et,

l.)

irrofessional <.1' sttb-contt'actor,.sirali

tire l':s;,'i tivc'letr' specified irt the schedule made uudet'
l!^s

sub l'egti l:rtic:, : i ),,ii':r "i'l
il(..11 tile o\\rt1er shall certifY that thc

Cortit ,l,. rC,i, : ':lt 
"'1.' 

't Cbligations '.f
irar; ies C,riil.tg il ''
p:ttetrt delects
li.,bilitY PerioC.

Irtsurattcc cover
for latent dcfects

lnsulatrce bY

o \\rllcr

reie'/ii ^': r ;'a.fe'::
iplentific.i

,l

liabilitl' period.

ir.,i:;'l c'i'sub-coutractor, I.ras rnade good

,}

,J ,)

5. ' (t) Evety contract I'or tile construction of a corl11l1ercial building , I.atcut dciects
Iiabiiitl' Period.

ll irrescribe a latent dclects liabilitY Period

The lateni defects tiability pcriocl ttucler sr'tb regulation (l ) shatl

;;;ri;;;;"iio.t or ti* yeat's fi'otn corrrpletion of the pateut

coutractol'sirall be liable for the rectificatiori of pat.ent

that becorne apParetlt durinq the latent detects liability

L)

,

,}

,

A

.l ,t'



146 Kert1,t1 Subsiclia4, Legislation, 2020

7 . Every owner of a con'lmerciar buirding shalr at ail times insur.e thecommercial br-rildins agai,st srnrctur.al damagE attributable ro the ow*er.'- -- ;-^'*b'

Dated the 8th April, 2020.

, , 
JAMES lulltctleRtA,

cabtnet secretar.y'.fo, tt{inistt'y.of,Transporr, Ittfrastructut-e, Housittg,
Urban Developntent and public Wot.Ei.
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r\nncxtrre 3- tter fi'onr National i\sscmbll'

c Addreis: t
REPUBLIC OF KENYA

Nairobi
20

Consttuction Council (JBCC)

Association of KenYa

oJ QuantiV SurveY.gi of 'KenYa

Clerk:s Cham6ers
Nalional AssemblY

Parliament Buitdings
P.O. Box 41842-OOlO0
NAIROB:I.'KenYa

ASSEMBLY P
r'l

- 17ih June, 2O2O
J.

on-.of; of'Kenya' :

on O!:owa
C-onstruction Managers of lfenya

(2S

Ch
Oketch

ulion of CcnEtruciion Pli:je':l fv{3-'i";11:1'; of Kenya

fih

l'.!ail:i irie'l I'r; i.atir., ISi',
lg15ti,. rlli'; . r,if i'i rgitreers of Ken\3

^/ta: li;i:r'.. .\ ^':i.l
::r rti :r:t of lr/raster Builr.'lers

ii. - .r'..

-1'1:,,ilrii

Patke:5 Shah
' P{.pirty peyel-9p,r9rs Aslgciation --

Samuel. Nderitu
rman, Chartered lnstitute of Arbitrators (Kenya Branch)

14

q

tl-

C\-O\^{
pffiruton{Nroupr oF coNtoLlDATED coNtfRUCTloN INDUSTRY

sTi*r"Ol.NE* O,,,,*" TO THE NATIONAL CON'ITRUCTION AUTHORITY

(DEFECTS LlABlLllY) REGI.JLATloNS. 2020

ackltowled8e recei of your unreferenced Ietter dated iune. 2O2O on the above

atter.

7.5
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20.

I

t
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&-€l;il',Engin€ering
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The purpo-<e of ihis letter is to inform you that the National construction Authorityr' '(Defects'Liabilitv) Regulations, 2o2o arevet ro be rr[",,'ir"i'i"-ihe rsatiorar Assembry forscrutiny in accordancewith section tt or ine Statutory rnstruments Act. 20r3.
The committee on Delegated Legislation will 

-consider 
your lvlemorandum during scrutinyof the' said Regulations a nd may lontact you,for rurrrrer .ilririe"ii"",

,or
+

are

I
Yours .S\:..-*t+,

€Ps-q
5ERAH Nf KIOKO

Copy to: - 
T.n.Justice (Rtd.) Kihara Kariuki, EGH, SC

.Attorney, General
,9ln:" of the Attqrr]ey General and Department of Justice. )nena House
NAIROBI

Hon. Adan Mohamrned, E6H ,)

Cabinet Secretary
Ministry of EAC ::,1 liegic:rral Develce:-irel,;
i.jAlRDP' ; t.'

Jra- Jar,res M.,ri, ,;a, [Cit
:lrbi:-.-i jj,-..rr>': rv
Miirristiy, r-rf I r.:irri- j!-r. lnfr..5trLtct(iic.

l].: :,la ! l i.: .:n i_,t..,,elop:.i:eht & public Worl<s
Ni'n&Q_Er

t:'; Maj.,Gen. (Rtd.) -.r. 
.l.frclon 

Kihalang.rva, CBS ,i

State Deparrment for public Worl<s

$.nLtW 91 
f ra!5poi_1 : I nfrastr_ugrure.

Housing. Urban Development & public \i7or.ks
NAIROBI

Eng. Maurice Ahech
Executive Director
National Construction Authority'li'h Floor. KCB Torvers. Upper Hill
NAIROBI

h
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Atrnexttre -Letters 1'rotn Stakeholders
.A
r aVlL. .: atv-ava .'

trPi{ Iffi
fiH:ErrS,iYIis ffi.ffif\Al( I

July 21,

Hon. r Kimini Wanratangi Paul,

Chairman Senate Committee on Energ y, Roacl and TransPortation,

The Senate
NA.tROBI.

Suppl

tlie Republic of KenYa,
I

Associatlon of Buildirrg and Civil Enclineering

Federation of Master Builders (KFMB)

,r'-'a Properl' Lr,:velc,pcrs As:ociation (KPDA)

)!

(-ol.'. : :;tore (l(P.t CEC)

I
D

Dear Sir,

We wish to start by thanking You inrmenselY for according us tlre privilege to appear before the Senate

Committee Energy, Road and TransPortation on Monday June 29, 2020 to make a presentation on tire

constructi industry's dissent to the Nlational Constructi' on Authority (Defects Liabilrty) Regulations. 2O2O

(herein a referred to as the Regulations) which rvere gazetted

No. 51 of APril 20' 202O.

in the Special Issue of The Kenva Gazette

rot ft lE tl-,e stakclrcldcrs 'r"hc ha','e prePared this presentation represelrt the interests of

profession consultants, general and specialists builcling contractors' and property developers and owners

who bel to the follovring respective organizaiions:

itecturlt A.ssociation ot renya (aar)
rntior-. ,::i ionsultinE Engineers of Kenya (ACEK)

,:f ionstrr,. i on !'1:,'.age!'H oi Kenya (^ ':ivii<i b

rt--recl Institutc= ol Arbitra"ors (CiArl:)

ticn oi Constructiorr Project Manac;*r: ')J :1':r:; (l' i:tvrll)

Itr iiution of Enginer';-' oi Kerrya (IEl()

oi Quantity Sun.'eyors of Kenya OQSI')

1.

7-.

\
A

5.

5.

b-

9.

ii)

ri

I

,f Vile til: becprne a'l,'are of tlre existence qf these F.egulatlurt': a{tel tlri,' .;.-' gazettud, and

being with tlrem, on,June A, 2020 we wrote a failly cornPrehensive Menroran rciu|n of Dissent

(copy of Mernorandunr atiached herewith ior ease of reference) to N4r. Jallles W. tvlacharia, the Cabinet

Secreta Ministry of Transport, Infrastrttctttre' llousing & Urban Development and Public Works

,l

Poge

illiY z--.i,\
/ -rffifrffiN
E[S.]W\€.9

r'ii:itiii'ffircflvflB
i;rf :r++ 

_. 
"',y{:r9' tnind r\ic srrrrll

'_.'.ir"_ .ia rr. _^'ii:i.:r,'. i ':fc!:: :r :: r 'r'r

i'li i^',;;.u!( i,r"i,-(i
E:SdXlT:r'F',fil'Frf\tq:n-rEn

EJ
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,

(MoTiHUD & PW), but we are )ret to receive a response frorrr hinr. Tlre Memorandunr was copied to the
follon,ing people:

1. Hon. Adan Mohanred EGH

Cabinet Secretary
Ministry of East Africa Community and Regional Development ..,9u

2. Justice (Rtd.) Paul Kihara Kariuki, EGH
A.ttorney General
Office of the Attorney General

3. Mr. Michael Sialai, EBS

Clerk of tlre lrlational Assembly

4. Maj. Gen. (Rtd) Dr. Gordon Kilralangwa, CBS

Principal Secretary
State Departnrent for Public S/orks,
lvlinistry of rransport, Infrastructure, Housing Urban Development &public worlls

5. tng. Maurice A.kecir,

Executirre Director
I'Jational Construction Authority

Drrring tlre 5enat-'Cornrnittee rtroceecii,lo-...r,i.i -,r,e 29,20?-0, votr direct:e.l Ilre CS of li.,loTIt-lt.,D & p\{r to
presetlt l-iirj :.-rl'r-rttritt.:e lrlith c',,'l,er,l..i6at rrlequarl 5!;yi...-':,1iil.;, , .;[rstrltatiorrs took plac=_ atril iereaftr,r

siate as irr!ir:i"ri

1. (i INTr( r'Liu {1 I(:r r.l

l'o,'1lre 1.:;1.-r,;i. 1,1, 1.rrcfss.,ic,ruls;icl .,atritrtic\r'ryai-,s,i.,,ew;slrtostateunequivccallr.;r.hat,inpii,.rcr1:le.
l{/a s::ill.:ii.'-irr1,,';olrprn:rrent ar,,r,':i ril'ivat.: sei:1.-.ir ;Litiati',,e that r..rill inrprove thr ease of ,1oing
1".'rsirress in l{en',,;-r because t[re l(e;ry,in er:',.',,-r'r:; ir', ger,erai :i;.iii,t:.:)r,j..i,.:,.iia.1 ineustru.;pecifically
will be a L:er,rtficiar-y, of the initiative. ) ,) ,J

2.O PRELITUINARY ]SSLIES OF PROCESS AI{D T,ROCEDURE

I

.l

Page 2

o
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2.1 vile note that the thrust of the cs's evi(lence revolves around five (5) meetings that took place

on diverse dates between December 3, zo19 an(l March 10,2020 in various venues l,hose

PrinlaryagendawastodiscussTheDraftBuildingRegulations(BuildingCode)forKenya
(hereafter referred to as the Building Code)'

" -:re invited to all the above'meetings to discuss
2.2\Ne wish to confirm that as stakeholders' vy'e $rr

the Draft Buildhg C";", ";; *" actively pa/ficipated in the deliberationsf

2.3 The professionalswho rePresented us inthese meetings llave stated that' and they are rvilling

to attest to the same under oath or affirmation if need arise' that the t'lational Construction

Authority (Defects Liability) Regulations, 2o20 (hereafter referred to as the Regulations)' rvhich

arenovJthestrbjectmatter,wereneverPresentedasasubstantiveagendainanyofthe
meetings.

2.4 Contrary to wlrat tire CS,s eviclence is alluding to, and at the risk o{ appearing to be making

insinuations, they lrave clarified tlrat the factual position was as follorvs:

l'.4.1]nthcfirs+.r.neetinghel.Jin|.!ai..,ashaonDecenrber03&04.2019therelvasno
reference whatsoever to the Regulations'

2.4.2 Sinrilarl'/, in il-'e second meating held in Nairobi at Botna Hotel on'Decernber 05 &

. O 6, ?-llgthere r'vas no refei'ence witatsoever to the P'egulations'

,

1,1 !
hhh

l1 -!re i.hird meetirrg helcl ilr Nairobi r1 Boni']:ri'!i': on irr''1i'r';r" -i3' 2C'19 the

its,gr.,ilatrottswerei':reirtir:neclfo;tl'!t'"i1:til-t-'':tirrouglra':resentatiuilbya
iel:ti'eierlt.ltiv'eit-orniflairii:-'irlr!';ii-=st'jifrrcaColrliTrullity&Rec1'o;ral
De',r.,ioPtnetlt (hei.eafter ief,-,ir:.d !.) a.s i.,!,'tr'.^C&'lD). 

-|.irereiifter, as eviderr.:scl b)t

Birrrdie 3. itenr 6., (A,B.C':li, r'"\i;-! I ''i31sJ'

,A.TheRegtrlatiortsshcuid\ec|ears....<l-ror:ltil.,:tint(.)ifere.l,iii...i';r.darclconl.fa:t

I
ciocunrents. 

,l

B Tire Regul.:tiotrs recltri,re rnore consultations ancl copies shoulci be shared uritlr 
'

alt stakelrolders.

o
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C Tlre Regulations sr-rourci be designecr in such a way that they do r.lot causeconflict arnong professionals lvorking in a particular project.

D' Trre Regurations srrourd be harmonized r..rith trre existirrg contractdocunrentation and.,should distribute risks effectively and efficiently.
*9D

Itenr 7'0 0f trre same ,reting recommended tr'lat the proposed Regulations besubjected to further engagentent v,,itlr otlrer stakeholclers.

We w_islr to state categorically that none of the recomnrendations stated irritern 2.4 have talcen place to date.

In the fourth nreeting held in r.,rairobi at Boma Hoter on Decernber 20,2019 trreRegulations nere not mentioned at all_

In the fiftlr nreeting held in lrlairobi at Delta on lvlarctr 10, 2020 the Regr.rlations werenot nrentionsd at all.

2'5 Fron-r the chronologyr of er'rents highliglrted in itenr 2.4 above, and obsenrations made tlrerein,ii is glaring that the process of stakehorcler consurtation has never been conrpreted.

.1.:: l.lct-.. ionfornrity rvith the Statutorv Instrurirents Act 201g

2.4.4

2.4.5

\trr,: are arrare that tlre Sti:tutc1, Ir,s:1ri.:r:-,ii j),,,'?or;. 
;nlonqs; ..,,, ,., ,r"..1presc'il>o:i lre p...,_-;,.,ro. r:iat ar.e s,.ipp,t,sed ," ," 

"i,;,,"iiji;:r;..,; ;,1,;;,other than P.arliarnerrt, ihat ,.;islrei ic'rrr.:kc anV s..,1 ...,r,"ru ,"n,!,.,,.""*ar" ,r"said legis:aticn can lravr thc- ;crcr of iar.,,.

It is o'ur consiclareci ,.,ieri,that tire 1>i+r:..1..,i_.1ta oLii:;iLr. :r tj,e StatL,tori, irstrumerttsAct' 2013' n'ere not foilorvorr, ant'i tirc'r'afore tiie Reguri:iiorls are noi in c,-infoir.,,;,y,,'.:ti; *.lt'r l\ci. .l ,1 . - ';,
,)

,l
.f, Our st.:tetnents in this regard are as follo..vs:

2.6.3. 1 ConsLrlt;rtion r,.rith sta keholders

,/ (\\
( r-+##...xli iffiii$$F;if,g ffii:a,n, 1i;lr=.;str.''1"r,-.;j'1:',,,]L,,,..,., .,,,,";,,.,, nH-r?frTqIITIlffi
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From the narrative that vre have given above' we have demonstrated tlrat

nospecificstakeholdercon,,lt"tiJn,tookplace,specificallyihregardtothe
Requlations' as alleged bY the CS'

2.6'3'2P reparation of Regulatory Impact Statem ent

'w" "" 
not aware of tlre exisfence of this statement'

2'6'3'3 Preparation of Explanatory Memorandum

\ /e are not aware of tfre existence of Explanatory Memorandunr and if at all

it exists, we would appreciate if we were given a copy'

2'6'3'4Tabling of StatutoryInstruments in the House

To the best of our knowtedge' the Regula1i6l5 \r'rer€ not tabled in

Parliament.lndeed,theC|erkof-thcNationalA.ssembly,tlrrouglrtheirletter
Ref: NA/DCS/CDL/CORR'/202O/025 of June 17t 2O20' informed us that the

RegulationsrvereyettobesubmittedtotheNationalAssemblyforscrutiny
in accordance with Section jl of the statr.rtory Instrurnents A'ct, 2013 (copy

, o{.the letter attached lrerer"ith for ease of reference)'

.:.i'i Consicering tl'ie olcsen'aiions that r"re lrqve made a'r:c't'e' 
""'e 

can 't3i{''d'vitn')-: 
i'ia:

cf con' 't''i''-''" ti 'i ihe P'egr-rl-'iic:'s dll 1"i 
1'p -'l'.":r': threilrclJ ;f ilre Statutr:'Y

:r.rsiiuf.rents Act, 201i, and if vour hcnc,rao!c: ,:unrmittee i-" pers'jaded to agree'"riti'

rl:',!"epraythatitcleclaresthe'R"'j"latioirsuttlat'rfi'ri''rl'r''dit''-ii:r':li
t^'il f', i',""U'usPension'

S'TAKEHCI.U.I [i.:,COi'i-ERNS ON SUBSTANCE OF THE REGULATIOI-':

l'i:trieiil?oldEri'roi''^r'ir<onthesub5ta"t"::--:'l"Regr'rlationswerledei'ri'irliiriireii4enorandrl:"'
sept to tr,! CS. lvlac)'r'ia but ii :t)'(i'i'' be sunrr:larized as foilov"':: 

'l

3.1 inrptications of the Regulations as gazetted t t

3.1'lUponperusaloftlreNCA(DL)Regulations,itbecarneapParenttlrataltlroughtlrespirit

,r-:.trX .--,r.!z@ ,;ffil,$F ffiffio

31

EH.," rr*isffi

u

5

I

ti,



*bgcfr t:;,ffi=a'l

[i@i)
1"5.i;J4-;

. AYA
',. A\IAE-{ l

l\ Ai( I ;:,::,,i:l'.Jl;t,i;;::.,,
ACI'/l K

Irfr
I-r,:i-t.Iif j

ENLI

a

rr,r-.r...,r'tr,!1r4,. n..4,

B

of the regulations is 1>ositii'e, the drafters of the Regurations were not verseci rvith theoperations of the construction Industry, ancl therefore. they disregarded the rryell-knownglobal principles that govern construction contracts, as weil as the custo'r and trade usagesof the industry' To a very large exleni, the Regulations have offended many construction.. industry standard. forms of contracts that ha1,e U""n a"v"top"a ir", O"r, practice over a' long period by knowledgeaBle and ruro..r"j ,orri, *ri,"..,lrrr."'

i"l '2 It is our considered vievr tlrat tl'rere is no .eed to have local regulations on the matter ofdefects and liabilit,v arising thereol as these are tecrrnicar and contractuar issues trrat havebeen acrequatery ac{crressed in the various stanc,ard forms of contract.

3'1'3 The Regulations have attetnptecl io deai rnrith tlre svrnptonrs of the chaile.ges arising fromthe issues related with clefects instead of addressing trre rcot ."uru or rh" problerrrs, whichare poor rvorkrrranslrip by tlre Contractor/Subcontiacto, 
"n.l 

,orutirnes lack of effectirzesupervision by the relevant professionals.

3'i'4 This sttbsection is defective as it contra'renes tlre basics of trre Laws of contract.
Suffice to sa!' titat as the. Regulations stancl, tlrey har,,e introcluced a lot of confusion in the industry,and the;, ivill be a recip.. for disputes betrveer

lonsurtants ;;;;,;,., ancr sub-contr".,o..,, 
"n.r'.lonl:[il::::i.T:u;:rop-'rs' 

contracto" uni

J.- 
. 

Def in !t!c,ns 7 Ir,.i -.:; l:re: :ir ic,n5 2,.,4 their lnrp Ii...itio:rs
: ...,: " .,.'1. . -i=,rnitions lrsr,.i are,r,,, 1.1!1,1.1.,t^rcoir6.t .ti.)d,,i.,.. ;,....!ris:{ter,t ,.,i 

.

i,rclusiir, ..,l,.nrinoloqies. i,li,ii. oifrers a,'t r"rbla..r, .... .: . . . 
ti1 ,ici':i..;r:':ii

4.n i-r'rR pFi.\,f p .i\i.iI) (:ONCLu:il(iti
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