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PREFACE
Establishment of the Committee

The Senate Standing Committee on Energy is established pursuant to standing order 208
of the Senate Standing Orders. The Committee is mandated to consider all matters

relating to fossil fuels exploration, development, production, maintenance and regulation

of energy.

.
- _ .
In the ex&cutian of its mandate, the Committee oversees the Ministry of Energy and

Petroleum. 3
o Y

Membem%ip. of {ie Committee

L
The Commitgé" is comprised of the following members;

1. Sen. Gideon Moi, MP -Chairman

2. Sen. Danson Mwazo, MP -Vice- Chairman
3. Sen. Kiraitu Murungi, MP
4. Sen. Abu Chiaba, MP

5. Sen. David Musila, MP

6. Sen. Elizabeth Ongoro, MP
7. Sen. Kimani Wamatangi, MP

8. Sen. John Munyes, MP

9. Sen. Kipchumba Murkomen, MP

Acknowledgement

The Committee wishes to thank the Offices of the Speaker and the Clerk of the Senate,
for the support extended to it in the conduct of the public hearings. Similarly, the
Committee extends gratitude to the institutions/Organisations that made submissions on

the Bill, both orally and in writing.
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ABBREVIATIONS

KPLC Kenya Power and Lighting Company
PIEA Petroleum Institute of East Africa

M
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Mr. Speaker Sir,

It is my pleasant duty, pursuant to Standing Order 201, to present a Report of the
Standing Committee on Energy, on the Energy Bill (National Assembly Bill No. 50 of
2015)\

Signeu.. 1\.\ ............. o ) & AR (s 48

SEN. DANSON MWAZO, M.P,
VICE-CHAIRPERSON

STANDING COMMITTEE ON ENERGY.

S S ———
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CHAPTER ONE INTRODUCTION

The Energy Bill (National Assembly Bill No. 50 of 2015) was passed by the National
Assembly, with amendments, on gt April, 2016 and transmitted to the Senate for its

consideration and passage.

The Bill was read a first time in the Senate on 2™ June, 2016 and Committed to the
Standing Committee on Energy, pursuant to Standing Order 130(1) of the Senate
Standing Orders.

1.1  Objects of the Energy Bill (National Assembly Bill No. 50 of 2015)

This Bill seeks to consolidate the laws relating to energy and to provide a comprehensive
framework for the regulation of the energy sector at the national and county levels of
government. It also seeks to regulate the exploration and production of renewable energy

as well as regulate midstream and downstream petroleum and coal activities.

1.2 Overview of the Bill

Part I sets out the preliminary provisions of the Bill.

Part II of the Bill provides a framework for the development of a national energy policy
and energy plans for the implementation of the policy particularly with respect to
midstream and downstream petroleum, coal, renewable energy and electricity by the
Cabinet Secretary. It also requires every national energy service provider to develop and
submit plans for the provision of energy services and county government to develop and
submit county energy plans in respect of its energy requirements to the Cabinet Secretary
which are subsequently consolidated into an integrated national energy plan. It further
compels the Government implement a strategy that would ensure that all households are
connected to a supply of electricity by 2030 and to provide a conducive environment for

investment in the energy sector.

Part III of the Bill provides for the establishment of entities at the national level of

government which are to be involved in the energy sector. It provides for the

T e e e o T e o e P P SO TS T B S LR
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establishment of the Energy Regulatory Commission whose principle role is to regulate
the exploration, generation or production and distribution of electrical energy, petroleum
and petroleum products, renewable energy and coal and the regulation and
implementation of connected activities. For this purpose, the Commission shall be
responsible for the issuance and revocation of permits and licenses, the setting of tariffs,
approval of electrical power purchase and network service contracts and determine
disputes relating to licensing of parties under the Act. Of noting is the fact that the funds
of the Commission are to consist of, among other funds, levies not exceeding 0.5% on the

sales of electricity and petroleum products.

This Part also provides for the establishment of the Energy and Petroleum Tribunal which
shall be responsible for hearing and determining disputes and appeals relating to the

energy and petroleum sector and referred to it under the Act.

Part III also provides for the establishment of the Rural Electrification and Renewable
Energy Corporation whose principal role is to oversee the implementation of the Rural
Electrification Programme and for this purpose, management Rural Electrification
Programme Fund, develop rural electrification master plans in consultation with the
county governments, support the establishment of energy centers in the counties and
promote the production and use of renewable energy. This Part also provides for the
establishment of the Energy and Petroleum Tribunal to determine disputes and appeals

under the Act.

This Part further provides for the establishment of the Nuclear Power, Energy and
Petroleum Agency whose principal role is to be the nuclear energy programme
implementing organization, to promote the development of nuclear electricity generation
and to carry out research, development and dissemination activities in the energy and

petroleum sector.

Part IV of the Bill provides a framework for the regulation of renewable energy resources

and for this purpose provides for the establishment of an inter-ministerial Renewable

;
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Energy Resources Advisory Committee whole role shall be to advise the Cabinet
Secretary on any dealings in renewable energy. This Part also provides a framework for
the licensing of persons involved in the extraction of geothermal licenses. It also
establishes a renewable energy feed-in-tariff system to facilitate the supplement of
renewable energy through local generation and distribution and innovation in renewable

technology.

Part V of the Bill regulates midstream and downstream petroleum activities and provides
a framework for the licensing of, or issuance of permits to, businesses involved in such
operations. It also compels a person intending to construct any structures for the
transport, storage or dissemination of petroleum products to obtain a license and compels
every county government to provide a place exclusively reserved for parking of
petroleum tankers. This Part also creates offences with regards to the dealings in
petroleum products and also provides for the making of regulations to operationalize Part

[V with respect to the dealings in downstream petroleum operations.

Part VI of the Bill provides a framework for the regulation of downstream coal activities
and for this purpose, provides for the licensing of persons to carry out energy production
from coal as well as the construction of facilities for the production of coal energy. It also

sets out offences relating downstream coal activities.

Part VII of the Bill provides a framework for the licensing of persons involved in the
generation, exportation, importation, transmission, distribution and retail supply of
electricity. It provides a regulatory framework over the generation, transmission,
distribution including the retail supply of electricity. It also provides for the establishment
and implementation of a rural electrification programme. It also regulates the metering of
electrical energy in terms of connection, supply and circumstances under which such

metering may be refused or discontinued.

Part VIII of the Bill provides for rights of way, wayleaves and use of land for energy

resources and infrastructure. It confers on the relevant officers, power of entry and

—___—é
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inspection for the purpose of determining the suitability for use of land under the Bill,
compulsory acquisition of land in accordance with existing land laws and the
maintenance of land and the structures or infrastructure therein. It also confers specific
obligations on the national and county governments with respect to the enforcement of
the Act and in ensuring the efficient use and conservation of energy. It also sets out an

appeals mechanism to the Tribunal.

Part X of the Bill sets out miscellaneous provisions. It imposes an obligation on persons
carrying out any works under the Act to comply with local content requirements in all
operations and for this purpose, to prepare local content plans that outline the manner of
compliance with the requirements. It also provides for the establishment of a
Consolidated Energy Fund to consist of appropriations from Parliament and contributions
from energy sector players, Government securities and corporate bonds as well as assets

recovered from proceeds of crime in the energy sector.

Part X1 of the Bill provides for repeals, savings and transitional provisions. In particular,
it provides for the repeal of the Energy Act, the Kenya Nuclear Electricity Board Order

and the Geothermal Resources Act.

The First Schedule sets out the provisions relating to the conduct and affairs of the
entities established under the Act. The Second Schedule sets out the provisions relating to
the appointments, terms of office, removal and audit and accounts of the entities under
the Bill. The Third Schedule sets out the entities that are required to establish offices in
such manner as to ensure accessibility their services. The Fourth Schedule sets out
transitional provision with respect to the entities that succeed the bodies under the
repealed laws. The Fifth Schedule sets out a distribution of functions as demarcated

between the national and county levels of Government under the energy sector.

g
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CHAPTER TWO

PUBLIC PARTICIPATION / STAKEHOLDER

CONSULTATIONS ON THE ENERGY BILL, 2015.

Pursuant to Article 118 of the Constitution and Standing Order No. 130 (4), the Senate

Standing Committee on Energy, held a public hearing on The Energy Bill (National
Assembly Bill No. 50 of 2015). The public hearing was held on Wednesday, 15" June,
2016 in the Mini Chamber, First Floor, County Hall, Parliament Buildings, Nairobi. The

Committee received submissions from Petroleum Institute of East Africa, Ministry of

Energy and Petroleum and Kenya Power and Lighting Company.

The submissions received by the Committee on Energy are summarized as below:

CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
Clause 2 | Petroleum e Interpretation of local community and local content
Institute of East should be synchronized with the interpretation
Africa found in the Petroleum (Exploration, Development
and Production Bill(National Assembly Bills No.
44 of 2015)

e The objective of both Bills is to serve the nation
and its citizens. Synchronizing the definitions will
avoid potential conflict of interpretation.

e Delete or retain definition of “consumer” as the

Ministry of same definition has been assigned to both

Energy and “customer” and “consumer”

Petroleum

Clause 42 | Petroleum e There exists a department in the Ministry of

Institute of East Energy and Petroleum that is already undertaking

Africa the functions that have been assigned to the Rural
Electrification and Renewable Energy Corporation
established in clause 42. The department is
inclusive of a devolved structure for the
achievement of its goals that are referred to as
national energy centres.

e To avoid duplication and for purposes of efficiency
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT
as well as cutting costs, the existing department
can have its mandate enhanced to meet the new
additional roles that have been outlined in the
functions and powers of the corporation.
Clause Ministry of e Delete the word “Petroleum”  appearing
53(1) Energy and immediately before the word “Agency” as the Bill
Petroleum does not refer to Petroleum.
Clause 57 | Petroleum e There is no representation from non-public
and 75 Institute of East institutions in the proposed Nuclear Power, Energy
Africa and Petroleum Agency established under clause 57
and the inter-ministerial Renewable Energy
Resources Advisory Committee in clause 75.

e To further promote public/private sector
engagement, institutional private sector
representatives should be included in the both
entities.

Clause Ministry of e Penalty and compensation for failure and defects in
194 Energy and electricity supply
Petroleum
(Marginal
note)
Clause Ministry of e Subject to any agreement which may be entered
194 Energy and into between a licensee and a consumer as
Petroleum provided for under this Act, whenever the licensee
makes default in supplying electrical energy to any
consumer, the licensee shall be liable in respect of
each default to a penalty as prescribed by
regulations in that behalf.
Kenya Powerand | g The provisions relating to compensation be
Lighting :
{ompany reviewed Z'lS they are premature and unworkable for
the following reasons:
» Redundancy level of the system is far below
50%
» Financial burden will reduce the company’s

S
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CLAUSE | STAKEHOLDER | PROPOSED AMENDMENT

resources for maintaining and developing the
system

» KPLC cannot be penalised for outages that are
not due to is faults

» Some outages are planned for maintenance

purposes

Proposals | Kenya Power and | e The proposals on penalties would negate the

o Lighting deterrent effect of stiff penalties, give an

penalties | Company opportunity for misuse of discretion and fuel illegal
trade.

m
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CHAPTER THREE COMMITTEE RECOMMENDATIONS

The Senate Standing Committee on Energy, at its retreat held on 23" June, 2016,
considered the Energy Bill (National Assembly Bill No. 50 of 2015) based on the
submissions received during public participation and makes the following

recommendations;

a) Clause 2: Interpretation:

i. “Local community” definition be amended to refer to sub counties in place of wards.
ii. definition of “consumer” be deleted.

b) Clause 53(1) Establishment of the Nuclear Power, Energy and Petroleum
Agency
Clause 53(1) be amended by deleting the word “Petroleum” appearing immediately

before the word “Agency” to align name of the agency to its role.

¢) Clause 57 Board of Directors of the Agency
Clause 57 (e) of the Bill be amended to provide for the categories of persons to be

appointed by the Cabinet Secretary from the private sector.

d) Clause 194 Liability of licensee to compensate for outages

The marginal note in clause 194 be amended to read: Penalty and compensation for

failure and defects in electricity supply.

e) Clause 249 General penalty
Clause 249 be amended to retain the penalty as a minimum penalty and leave the Courts

to determine whether to impose a higher penalty depending on the nature of the offence.

- ]
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MINUTES OF THE 36TH ---SITTING:Q_{;,

ENERGY HELD ON WEDNESDAY 138 JULY 2016 AT 12.00P.M. IN THE
FLOOR KENYATTA — INTERNATIONAL

BOARDROOM ON SECOND
'\CONVENTION CENTRE (KICC).

PRESENT

Sen. Danson Mwazo, MP
Sen. Abu Chiaba, MP

Sen. Kiraitu Murungi, MP.
Sen. Kimani Wamatangi, MP
Sen. Elizabeth Ongoro, MP

CEE NSRS

ABSENT WITH APOLOGY
1. Sen. Gideon Moi, MP
2. Sen. David Musila, MP
3. Sen. Kipchumba Murkomen, MP
4. Sen. John Munyes, MP

IN-ATTENDANCE

1. Ms Josephine Kusinyi
2. Ms Joyce Aluoch
3. Mr. Wellington Namenge

MIN. NO.197/2016

-Vice-Chairman
-Member
-Member
-Member
-Member

- Chairman
-Member
- Member
-Member

Senate Secretariat
- Legal Counsel
-Clerk Assistant

- Research Officer

: PRELIMINARIES

The Chairperson called the meeting to order at 12.00 p.m. followed by a word of prayer.
. i pray

MIN. NO. 198/2016

: ADOPTION OF THE AGENDA.

The agenda of the meeting was adopted having been proposed by Sen. Abu Chiaba, MP, and
seconded by Sen. Kiraitu Murungi MP, as follows;

1. Prayer
2. Adoption of the Agenda

3. Consideration and adoption of Reports on:
(i) The Petroleum (Exploration, Development and Production) Bill
(National Assembly Bill No. 44 of 2015).
(i) The Energy Bill (National Assembly Bill No. 50 of 2015)

4. Any Other Business




—— %

SoDaEofNewMeeng

Ef’Gi_Adjomnment o R “ a

- MIN. NO. 199/2016 : CONSIDERATION AND ADOPTION OF REPORTS

(I)  The Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015).

The Committee considered and adopted the Report on the Petroleum (Exploration,
Development and Production) Bill (National Assembly Bill No. 44 of 2015).

(II) The Energy Bill (National Assembly Bill No. 50 of 2015)

The Committee considered and adopted the Report on the Energy Bill (National Assembly
Bill No. 50 0of 2015). "

MIN. NO. 200/2016: DATE OF THE NEXT MEETING

The next meeting would be held on notice.

MIN.NO.201 /2016 : ADJOURNMENT

There being no other business, the meeting was adjourned at 2.15pm.
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REPUBLIC OF KENYA
S
%’J\. 4}{%
1. ?
ELEVENTH PARLIAMENT
THE SENATE
STANDING COMMITTEE ON ENERGY

In the Matter of Consideration of e
The Petroleum (Exploration, Development and Production) Bill
(National Assembly Bill No. 44 of 2015). :

Article 118 of the Constitution and standing order 130 of the Sénb
Standing Orders.

_. PUBLIC HEARING/ RECEIPT OF MEMORANDA

Following the introduction of The Petroleum (Exploration, Development and Production) Bill (National
Assembly Bill No. 44 of 2015) in the Senate, the Bill was committed to the Standing Committee on
Energy for consideration pursuant to standing order 130 of the Senate Standing Orders.

Pursuant to the provisions of Article 118 of the Constitution and standing order 130(4) of the
Senate Standing Orders, the Standing Committee on Energy now invites interested members of
the public and organizations to submit any representations that they may have on The Petroleum
(Exploration, Development and Production) Bill (National Assembly Bill No. 44 of 2015).

The representations may be made orally or by submission of written memoranda in the following
manner:

1. Public Hearings shall be held on Wednesday, 15" June, 2016 from 9:30 a.m. to 1:00
p-m.in the Mini Chamber, First Floor, County Hall, Parliament Buildings, Nairobi; or

2. Written Memoranda may be forwarded to the Clerk of the Semate, P.0. Box 41842-
00100, Nairobi, hand-delivered to the Office of the Clerk, First Floor, Main Parliament
Buildings, Nairobi or emailed to csenate@parliament.go.ke, to be received on or
before Wednesday, 15" June, 2016 at 2.00 p.m.

A Copy of the Bill can be found in the Senate portal of the Parliament website,
www.parliament.go.ke/ senate.

J. M. NYEGENYE, CBS,
CLERK OF THE SENATE,

,,____,,...‘.ﬁ_...‘
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